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No. S-04-1075: Rodwell v. State. Reversed and remanded 
for further proceedings. Stephan, J.

No. S-04-1311: Broyles v. Broyles. Affirmed. Gerrard, J. 
Wright, J., not participating.

No. S-04-1402: Eatmon Well Serv. Co. v. Department of 
Motor Vehicles. Reversed with directions to dismiss. Connolly, 
J. Wright, J., not participating.

No. S-05-015: Agarwal v. Homestore.com. Affirmed. Per 
Curiam. Wright, J., not participating.

No. S-05-164: Jurado v. Agri Co-op. Reversed and remanded 
for further proceedings. Gerrard, J.

No. S-05-280: In re Appeal on behalf of Milam v. Health 
& Human Servs. Reversed and remanded with directions. 
Gerrard, J.

No. S-05-584: Velehradsky v. Craig Indus. Affirmed. 
Connolly, J.

No. S-05-870: In re Interest of Marqus P. Appeal dis-
missed. Per Curiam.

No. S-05-984: In re Guardianship & Conservatorship of 
Trobough. Affirmed. McCormack, J. Wright, J., not participat-
ing. Connolly, J., concurring.

No. S-05-991: In re Guardianship & Conservatorship of 
Trobough. Dismissed. McCormack, J. Wright, J., not partici-
pating. Connolly, J., concurring.
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No. S-04-1340: Miller v. Douglas Cty. Stipulation allowed; 
appeal dismissed.

Nos. S-04-1375, S-05-1115: State ex rel. Counsel for Dis. 
v. Muia. Respondent reinstated to the practice of law in the 
State of Nebraska.

Nos. S-04-1388, S-04-1389: Huerter v. Norder. Stipulation 
allowed; appeal dismissed with prejudice.

No. S-05-383: Hiatt v. City of North Platte. Stipulation 
allowed; appeal dismissed.

No. S-05-772: State ex rel. Counsel for Dis. v. Paragas. 
By order of the court, respondent reinstated as member of 
Nebraska State Bar Association effective April 27, 2006.

No. S-05-903: State v. O’Neill. By order of the court, appeal 
dismissed for failure to file briefs.

No. S-05-966: Uglow v. Neth. Judgment reversed, and cause 
remanded with directions.

No. S-05-1505: Hoien v. Department of Motor Vehicles. 
Stipulation allowed; appeal dismissed.

No. S-06-044: In re Interest of Shelby L. Motion of appel-
lee for summary dismissal sustained. See rule 7B(1).

No. S-06-046: In re Grand Jury of Platte Cty. Cause hav-
ing not been shown, appeal dismissed as moot.

No. S-06-196: Lawrence v. Gilg. Cause having not been 
shown, appeal dismissed as moot.

No. S-06-256: Rognirhar v. Kinlund. Motion of appel-
lee for summary dismissal for mootness sustained. Appeal 
 dismissed.

No. S-06-354: Eicher v. Mid America Fin. Invest. Corp. 
Motion of appellant to dismiss appeal sustained; appeal 
 dismissed.

No. S-06-629: State ex rel. Counsel for Dis. v. Williams. 
Judgment of suspension.
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WITHOUT OPINION
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No. S-03-924: Didier v. Ash Grove Cement Co. Petition of 
appellee for further review sustained on February 23, 2006.

No. A-03-1331: Salber v. Salber. Petition of appellee for 
further review overruled on April 12, 2006.

No. A-04-146: State v. Charles. Petition of appellant for 
further review overruled on May 18, 2006.

No. A-04-184: In re Estate of Peters. Petition of appellee 
Dennis Egge for further review overruled on April 26, 2006.

No. A-04-184: In re Estate of Peters. Petition of appellee 
Kevin Peters for further review overruled on April 26, 2006.

No. A-04-303: InfoUSA.com, Inc. v. Berj, Inc. Petition of 
appellant for further review overruled on February 15, 2006.

No. A-04-303: InfoUSA.com, Inc. v. Berj, Inc. Petition of 
appellee for further review overruled on February 15, 2006.

No. A-04-502: C. Goodrich, Inc. v. Thies, 14 Neb. App. 
170 (2005). Petition of appellee for further review overruled on 
February 23, 2006.

No. A-04-582: National Programs v. Heritage Admin. 
Servs. Petition of appellant for further review overruled on 
March 15, 2006.

No. A-04-596: State v. Holzer. Petition of appellant for fur-
ther review overruled on April 19, 2006.

No. S-04-627: Roseland v. Strategic Staff Mgmt., 14 Neb. 
App. 434 (2006). Petition of appellee for further review sus-
tained on April 12, 2006.

No. A-04-683: Howe v. Hinzman, 14 Neb. App. 544 (2006). 
Petition of appellant for further review overruled on May 18, 
2006.

No. A-04-735: Marti v. Marti. Petition of appellant for fur-
ther review overruled on May 18, 2006.

No. A-04-756: Precision Enters. v. Duffack Enters., 14 
Neb. App. 512 (2006). Petition of appellant for further review 
overruled on April 12, 2006.

LIST OF CASES ON PETITION
FOR FURTHER REVIEW

(xxiii)
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No. A-04-774: Hughes v. Poyko-Post. Petition of appellant 
for further review overruled on March 15, 2006.

No. A-04-829: Messinger v. Forsman. Petition of appellee 
for further review overruled on June 20, 2006, as filed out of 
time.

Nos. A-04-848, A-04-849: State v. Hernandez-Martinez. 
Petitions of appellant for further review overruled on March 
29, 2006.

No. A-04-919: State v. Rye, 14 Neb. App. 133 (2005). 
Petition of appellant for further review overruled on March 1, 
2006.

No. A-04-984: State v. Romero. Petition of appellant for 
further review overruled on May 18, 2006.

No. A-04-1041: State v. Nunez. Petition of appellant for 
further review overruled on February 1, 2006.

No. A-04-1080: State v. McSwine. Petition of appellant for 
further review overruled on June 7, 2006.

No. A-04-1096: Bob Bennie Properties v. Design Data. 
Petition of appellee for further review overruled on June 7, 
2006.

No. A-04-1141: State v. Belk, 14 Neb. App. 53 (2005). 
Petition of appellee for further review overruled on February 
15, 2006.

No. A-04-1205: Mickelsen v. Newton. Petition of appellant 
for further review overruled on May 18, 2006.

No. A-04-1213: Hibbs v. Nebraska State Patrol. Petition of 
appellant for further review overruled on May 18, 2006.

No. A-04-1232: Anderson v. Anderson. Petition of appel-
lant for further review overruled on March 1, 2006.

No. A-04-1260: State v. Fountain. Petition of appellant for 
further review overruled on May 24, 2006.

No. A-04-1298: State v. Anderson, 14 Neb. App. 253 
(2005). Petition of appellant for further review overruled on 
April 12, 2006.

No. A-04-1333: Cash v. Clarke. Petition of appellant for 
further review overruled on January 25, 2006.

No. A-04-1343: State v. Alameen. Petition of appellant for 
further review overruled on February 15, 2006.
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Nos. A-04-1357, A-05-105, A-05-388: Partch v. Partch. 
Petitions of appellant for further review overruled on June 21, 
2006.

No. A-04-1384: Roepke v. Roepke. Petition of appellant for 
further review overruled on April 12, 2006.

No. A-04-1419: In re Interest of Travis B. Petition of 
appellant for further review overruled on February 15, 2006.

No. A-05-011: Scott v. Drivers Mgmt., Inc., 14 Neb. App. 
630 (2006). Petition of appellant for further review overruled 
on June 21, 2006.

No. A-05-011: Scott v. Drivers Mgmt., Inc., 14 Neb. App. 
630 (2006). Petition of appellee for further review overruled on 
June 21, 2006.

No. S-05-069: State v. Caniglia, 14 Neb. App. 714 (2006). 
Petition of appellee for further review sustained on June 28, 
2006.

No. A-05-112: State v. Sargent. Petition of appellant for 
further review overruled on April 12, 2006.

No. A-05-114: Grandt v. Douglas County, 14 Neb. App. 
219 (2005). Petition of appellant for further review overruled 
on February 1, 2006.

No. A-05-134: In re Conservatorship of Anderson. Petition 
of appellant for further review overruled on May 18, 2006.

No. A-05-146: State ex rel. Bonner v. McSwine, 14 Neb. 
App. 486 (2006). Petition of appellant for further review over-
ruled on March 29, 2006.

No. A-05-202: Wells v. Goodyear Tire & Rubber Co., 14 
Neb. App. 384 (2005). Petition of appellant for further review 
overruled on March 29, 2006.

No. S-05-212: State v. Tompkins, 14 Neb. App. 526 (2006). 
Petition of appellant for further review granted on May 18, 
2006.

No. A-05-214: State v. Richards. Petition of appellant for 
further review overruled on May 18, 2006.

No. A-05-250: State v. George. Petition of appellant for 
further review overruled on June 7, 2006.

No. A-05-286: State v. La. Petition of appellant for further 
review overruled on March 1, 2006.
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No. A-05-300: Hendrix v. Sivick. Petition of appellant for 
further review overruled on May 18, 2006.

No. A-05-318: State v. Benish. Petition of appellant for fur-
ther review overruled on February 15, 2006.

No. A-05-340: In re Interest of Devin P. et al. Petition of 
appellant for further review overruled on March 1, 2006.

No. A-05-347: Gardner v. Negley. Petition of appellant for 
further review overruled on February 23, 2006.

No. A-05-357: State v. Parrott. Petition of appellant for 
further review overruled on April 19, 2006.

No. A-05-370: State v. Bernhardt. Petition of appellant for 
further review overruled on April 12, 2006.

No. A-05-377: State v. Bartunek. Petition of appellant for 
further review overruled on February 1, 2006.

No. S-05-425: In re Interest of Veronica H., 14 Neb. App. 
316 (2005). Petition of appellant for further review sustained 
on March 1, 2006.

No. A-05-428: State v. Arevalo-Martinez. Petition of appel-
lant for further review overruled on June 5, 2006, as filed out 
of time.

No. S-05-449: Zach v. Nebraska State Patrol, 14 Neb. 
App. 579 (2006). Petition of appellant for further review sus-
tained on June 14, 2006.

Nos. A-05-481, A-05-482: In re Interest of Zakary B. & 
Natasha B. Petitions of appellee Pamela S. for further review 
overruled on February 15, 2006.

No. A-05-483: State v. Howard. Petition of appellant for 
further review overruled on June 21, 2006.

No. S-05-529: State v. Bruna, 14 Neb. App. 408 (2006). 
Petition of appellant for further review sustained on April 12, 
2006.

No. A-05-569: State v. Mendez-Lopez. Petition of appellant 
for further review overruled on March 1, 2006.

No. A-05-588: Tran-Villarreal v. Villarreal. Petition of 
appellant for further review dismissed on June 22, 2006. See 
rule 2F(1).

No. A-05-590: Ruzicka v. Dalton’s Auto Center. Petition 
of appellant for further review overruled on March 1, 2006.
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No. A-05-595: State v. O’Hara. Petition of appellant for 
further review overruled on February 15, 2006.

No. A-05-596: State v. James. Petition of appellant for fur-
ther review overruled on April 12, 2006.

No. A-05-610: Porter v. Neth. Petition of appellant for fur-
ther review overruled on January 25, 2006.

No. A-05-625: State v. Ornelas-Perez. Petition of appellant 
for further review overruled on June 21, 2006.

No. A-05-649: Buggs v. Britten. Petition of appellant for 
further review overruled on February 23, 2006.

No. A-05-653: State v. Rouse. Petition of appellant for fur-
ther review overruled on May 19, 2006, as untimely filed.

No. A-05-682: State v. Stekr. Petition of appellant for fur-
ther review overruled on March 1, 2006.

No. A-05-685: State v. Bragg. Petition of appellant for fur-
ther review overruled on June 14, 2006.

Nos. A-05-737 through A-05-740: State v. Greathouse. 
Petitions of appellant for further review overruled on February 
23, 2006.

No. A-05-741: State v. Cutshall. Petition of appellant for 
further review overruled on January 25, 2006.

No. A-05-745: State v. Head, 14 Neb. App. 684 (2006). 
Petition of appellee for further review overruled on June 28, 
2006.

No. A-05-790: State v. Adamson. Petition of appellant for 
further review overruled on June 7, 2006.

No. A-05-795: Churchill v. Churchill. Petition of appellant 
for further review overruled on June 28, 2006.

No. A-05-798: Arias v. Board of Parole. Petition of appel-
lant for further review overruled on June 21, 2006.

No. A-05-800: State v. Sextro. Petition of appellant for fur-
ther review overruled on May 18, 2006.

No. A-05-804: State v. Haas. Petition of appellant for fur-
ther review overruled on June 7, 2006.

No. A-05-815: Burnham v. Pacesetter Corp. Petition of 
appellant for further review overruled on April 12, 2006.

No. A-05-815: Burnham v. Pacesetter Corp. Petition of 
appellees for further review overruled on May 18, 2006.
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No. A-05-824: State v. Millan. Petition of appellant for fur-
ther review overruled on February 1, 2006.

No. A-05-826: State v. Allen. Petition of appellant for fur-
ther review overruled on February 1, 2006.

No. S-05-838: Rasch v. Remedy Intelligent Staffing. 
Petition of appellant for further review sustained on May 24, 
2006.

No. A-05-841: State v. Young. Petition of appellant for fur-
ther review overruled on March 1, 2006.

No. A-05-868: State v. Jensen. Petition of appellant for fur-
ther review overruled on June 7, 2006.

No. A-05-872: Homemakers v. Douglas Cty. Bd. of Equal. 
Petition of appellee for further review overruled on June 14, 
2006.

No. A-05-957: State v. Evans. Petition of appellant for fur-
ther review overruled on February 23, 2006.

No. A-05-969: State v. Baeza. Petition of appellant for fur-
ther review overruled on March 1, 2006.

No. A-05-972: In re Interest of Peyton H. Petition of 
appellee for further review overruled on March 22, 2006.

No. A-05-995: Griffin v. Drivers Mgmt., Inc., 14 Neb. 
App. 722 (2006). Petition of appellee for further review over-
ruled on June 21, 2006.

No. A-05-1009: Billups v. Clarke. Petition of appellant for 
further review overruled on April 19, 2006.

No. A-05-1015: State v. Arthur. Petition of appellant for 
further review overruled on June 14, 2006.

No. A-05-1017: In re Interest of Amanda J. Petition of 
appellant for further review overruled on April 12, 2006.

No. A-05-1018: State v. Stewart. Petition of appellant for 
further review overruled on April 19, 2006.

No. A-05-1023: State v. Conn. Petition of appellant for fur-
ther review overruled on March 15, 2006.

No. A-05-1030: State v. Schmader. Petition of appellant for 
further review overruled on March 15, 2006.

No. A-05-1032: In re Interest of Septembur L. & Jaden 
L. Petition of appellant for further review overruled on April 
12, 2006.
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No. A-05-1042: State v. Velazquez. Petition of appellant for 
further review overruled on March 15, 2006.

No. A-05-1058: State v. Hays. Petition of appellant for fur-
ther review overruled on February 23, 2006.

No. A-05-1068: In re Interest of Dwight R. Petition of 
appellant for further review overruled on April 19, 2006.

No. A-05-1071: State v. Rodriguez. Petition of appellant for 
further review overruled on May 18, 2006.

No. A-05-1072: In re Interest of Chloe L. & Ethan L., 14 
Neb. App. 663 (2006). Petition of appellant for further review 
overruled on June 14, 2006.

No. A-05-1072: In re Interest of Chloe L. & Ethan L., 14 
Neb. App. 663 (2006). Petition of appellee Daniel L. for further 
review overruled on June 14, 2006.

No. A-05-1079: In re Interest of Michael B. et al. Petition 
of appellant for further review overruled on May 24, 2006.

No. A-05-1081: State v. Fletcher. Petition of appellant for 
further review overruled on March 29, 2006.

No. A-05-1086: State v. Beck. Petition of appellant for fur-
ther review overruled on May 18, 2006.

Nos. A-05-1089, A-05-1090: State v. Hansen. Petitions of 
appellant for further review overruled on June 7, 2006.

No. A-05-1177: In re Interest of Casey S. et al. Petition of 
appellant for further review overruled on June 7, 2006.

No. A-05-1186: State v. Weiler. Petition of appellant for 
further review overruled on April 26, 2006.

No. A-05-1209: Capital One Bank v. Vigil. Petition of 
appellee for further review overruled on April 26, 2006.

No. A-05-1210: State v. Murphy. Petition of appellant for 
further review overruled on February 27, 2006, as prematurely 
filed.

No. A-05-1235: Becker v. PBX, Inc. Petition of appellant 
for further review overruled on April 19, 2006.

No. A-05-1241: State v. Lickliter. Petition of appellant for 
further review overruled on June 14, 2006.

No. A-05-1244: State v. Minard. Petition of appellant for 
further review overruled on June 21, 2006.
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No. A-05-1294: State v. Matteo. Petition of appellant for 
further review overruled on June 13, 2006, as untimely filed. 
See rule 2F(1).

No. A-05-1302: State v. Henning. Petition of appellant for 
further review overruled on May 5, 2006, as untimely filed.

No. A-05-1307: State v. Schmutte. Petition of appellant for 
further review overruled on May 18, 2006.

No. A-05-1312: State v. Cline. Petition of appellant for fur-
ther review overruled on May 18, 2006.

No. A-05-1323: Lockman v. Diekmann. Petition of appel-
lant for further review overruled on May 18, 2006.

No. A-05-1329: Ruegge v. State. Petition of appellant for 
further review overruled on February 15, 2006.

No. A-05-1335: In re Interest of Andrew S., 14 Neb. App. 
739 (2006). Petition of appellant for further review overruled 
on June 21, 2006.

No. A-05-1392: State v. Reid. Petition of appellant for fur-
ther review overruled on June 7, 2006.

No. A-05-1400: Jones v. Platteview Apartments. Petition 
of appellant for further review overruled on January 25, 2006.

No. A-05-1413: State v. Biloff. Petition of appellant for fur-
ther review overruled on April 12, 2006.

No. A-05-1440: State v. Latzel. Petition of appellant for 
further review overruled on June 28, 2006.

No. A-05-1447: State v. Cook. Petition of appellant for fur-
ther review overruled on May 24, 2006.

No. A-05-1470: Martin v. Department of Corr. Servs. 
Petition of appellant for further review overruled on March 1, 
2006.

No. A-05-1471: Martin v. Board of Parole. Petition of 
appellant for further review overruled on March 1, 2006.

No. A-05-1528: Saylor v. Department of Corr. Servs. 
Petition of appellant for further review overruled on March 
15, 2006. See State v. Parmar, 255 Neb. 356, 586 N.W.2d 279 
(1998).

No. A-06-010: State ex rel. Tyler v. Houston. Petition of 
appellant for further review overruled on February 13, 2006.
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No. A-06-010: State ex rel. Tyler v. Houston. Petition of 
appellant for further review overruled on March 7, 2006, as 
premature.

No. A-06-071: Cole v. Clarke. Petition of appellant for fur-
ther review overruled on June 7, 2006.

No. A-06-138: State v. Hymond. Petition of appellant for 
further review overruled on June 28, 2006.

No. A-06-138: State v. Hymond. Petition of appellant pro 
se for further review overruled on June 28, 2006.

No. A-06-365: Villarreal v. Villarreal. Petition of appellant 
for further review overruled on June 20, 2006, as premature.
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CHIEF JUSTICE HENDRY: Good afternoon, everyone.
The Nebraska Supreme Court is meeting in special ceremo-

nial session on this 27th day of April, 2006, to honor the life 
and memory of Former Supreme Court Justice Hale McCown 
and to note his many contributions to the legal profession.

I would like to take this opportunity to introduce you to 
my colleagues on the Supreme Court. Beginning to my far 
left is Justice Lindsey Miller-Lerman. Next to Justice Miller-
Lerman is Justice Kenneth Stephan. To Justice Stephan’s right 
is Justice William Connolly. To my far right is Justice Michael 
McCormack. Next to Judge McCormack is Justice John Gerrard. 
And to my immediate right is Justice John Wright. And I am 
Chief Justice Hendry.

The Court further acknowledges the presence of Justice Hale 
McCown’s daughter, Lynn; and son Bill; other members of the 
family; members of the judiciary; members of the bar; and 
friends of Former Supreme Court Justice McCown.

At this time the Court recognizes Former Nebraska Supreme 
Court Chief Justice C. Thomas White, Chairman of the 
Supreme Court’s Memorial Committee, who will conduct these 
 proceedings.

Mr. Chief Justice, good afternoon.
CHIEF JUSTICE WHITE: Good afternoon. May it please 

the Court, there will be three speakers. The first of these speak-
ers that I’m pleased to introduce is a Former Chief Justice of 
this Court, the Honorable William Hastings who served with 
Justice McCown.

Justice Hastings.
CHIEF JUSTICE HENDRY: Good afternoon, Mr. Chief 

Justice.
CHIEF JUSTICE HASTINGS: Good afternoon, sir.

Proceedings
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May it please the Court, William Hastings appearing as a 
member of the committee to honor and memorialize former 
judge of this court, H. Hale McCown.

Hale McCown was born January 19th, 1914, and died 
September 1, 2005.

He served with distinction on this court from 1965 until his 
retirement in 1983, having been appointed as the first Supreme 
Court Judge so appointed under the merit plan of selection.

During his tenure he authored more than 750 opinions, of 
which over 200 were dissents. I remember particularly his com-
ments on many occasions when it came his turn to speak during 
consultation following oral arguments he would say something 
like, “Well, I look at this a little differently.” You almost could 
be sure he was going to write a dissenting opinion.

In an interview by the Omaha World-Herald, Former Governor 
Frank Morrison ruefully recalled his judicial appointee’s integ-
rity, when after having signed a controversial tax bill appealed 
to the Nebraska Supreme Court, he said, quote, My own 
appointee wrote an opinion that my actions were arbitrary and 
capricious, end of quotes.

Hale graduated from Hastings College in 1935 and from 
Duke Law School in 1937. It was while a student at Duke 
that he became a friend of Former President Richard Nixon. 
It was that friendship that probably cost him an appointment 
to the United States Court of Appeals. During the presiden-
tial campaign, Hale, although a registered Democrat, chaired 
a Democrats for Nixon Committee. Unfortunately for him, 
Johnson was elected president and he was not about to appoint 
a friend of Nixon’s.

During World War II, McCown served in the Pacific as 
a lieutenant of the United States Navy. Following his dis-
charge from service he returned to private practice of law 
in Beatrice, Nebraska. During that time he was active in the 
Nebraska Bar Association, serving as chair of the House of 
Delegates from 1955 to ’56 and as president from 1960 to 
1961. He was vitally interested in continuing legal educa-
tion. He served as a fellow of the American College of Trial 
lawyers, as a member of the Legal Ethics Committee of the 
American Bar Association and was elected to the American 
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Law Institute in 1957 and served on its governing council 
from 1969 to 2000.

Hale McCown has been listed in Who’s Who in America 
since 1961 and was recognized by Hastings College in 1981 
with an Outstanding Alumni Award and was honored by Duke 
University in 1986 with the Charles S. Murphy Award for 
outstanding public service. In 1996 the Nebraska State Bar 
Foundation presented him with the Legal Pioneer Award for 
a lifetime of achievements of a lawyer who makes innovative 
contributions to the improvement of justice.

On a personal note, Hale was a consummate gentlemen, avid 
world traveler and a lover of fine food and Scotch whiskey. His 
and his wife Helen’s annual football season opener luncheon 
co-hosted with Carl Olson and his wife was a party that many 
of us looked forward to each year. We all miss his pleasant, 
gentlemen ways as he lived up to his credo of “treat others with 
respect, not necessarily because they deserve it, but because 
you are a gentleman.”

Thank you.
CHIEF JUSTICE HENDRY: Thank you, Chief Justice 

Hastings.
CHIEF JUSTICE WHITE: May it please the Court, the next 

speaker will be Mr. Thomas Davies, a lifetime colleague and 
friend of Judge McCown’s, a distinguished member of the bar 
and a fine practicing lawyer.

Mr. Davies.
CHIEF JUSTICE HENDRY: Mr. Davies, good afternoon, 

sir.
MR. DAVIES: Good afternoon.
May it please the Court, my name is Thomas M. Davies, and 

I am a member of the Lincoln law firm of Mattson, Ricketts, 
Davies, Stewart & Calkins.

Hale McCown was my friend, and my assignment is to talk 
not about the honors that he accumulated, and Judge Hastings 
has covered all those. My assignment was to talk about Hale, 
the individual, and the personal things in his life, and I’ll try 
to do that.

There was a family dinner last night and the whole family 
is here, as you might know, and many others, and friends, and 
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the — you could — the nostalgia was so thick you could cut it 
with a knife, but it was a delightful evening and we heard a lot 
of things. I revised my notes after last night’s meeting to bring 
them up to date.

Now, I cannot discuss Hale McCown without discussing his 
wife of 67 years, Helen, a beloved wife who was very support-
ive of Hale, and also of his three children, Bob, who is now 
deceased; and Bill and Lynn, both of whom are here today.

I first met Hale before World War II, and my vintage rates 
everything before World War II or after World War II. I knew 
him before World War II but not well. As you have heard, he 
and Helen graduated from the same Duke law class in 1937 
with other outstanding persons, including Nixon and his wife 
Pat, and they were good friends of theirs.

Helen, by the way, was the fourth woman to graduate from 
Duke Law School.

When I graduated and was admitted to the bar in 1937, one 
of the outstanding law firms in the state was the Beatrice firm 
of Rinaker, Delehant and Hevelone. Rinaker was deceased, and 
the law firm looked — needed help and they reached out to Hale 
because he had grown up in Beatrice, had gone through Beatrice 
High School and was well known. And Morris Hevelone met 
Hale, who was coming from the West Coast, and he was com-
ing from Nebraska, they met in Greenriver, Wyoming, and it 
was decided at that time that Hale would become a member of 
that firm, and the family did move back to Nebraska.

We were all in World War II and Hale served in the Navy on 
a CVE, which is an escort carrier. We called them Jeep carriers 
— I was in the Navy — he told one story, so you’ll hear one 
war story. They were at the time in the Philippines and it was 
at the landing at Leyte Gulf, and a Japanese shell hit their ship, 
went through — on through and out the other side and did not 
explode, so that was something that was riding with him at 
that time.

He returned to Beatrice after World War II. At that time the 
Nebraska State Bar Association had a sort of a tax seminar 
that toured the state and it was sort of a circus in a way. The 
president of the bar always attended and, of course, talked to 
the people about the Bar Association and how important it was. 



And Hale and Flav Wright were often on that, and I also was 
on that panel for several years. And it was good.

By the way, George Turner was a clerk of this Court but he 
was also secretary of the Bar Association, something that you 
would not do now, but at that time — and he’d been with the 
circus that headquartered in Fairbury and so he knew how to 
set up a seminar and make reservations, and we traveled by 
bus and train and it was quite a deal. And I mention it because 
that’s where I knew Hale. That’s where I became acquainted 
with him.

Now, the one thing to mention on the McCown family is the 
polio that struck in 1953 and it hit the McCown family. Now, 
Lynn had it but she was telling me that she had no residue. Bill 
had a residue for a while; in other words, one side was — he 
had a problem with one side, but it went away. But Bob had 
severe paralysis and it never went away and was with him dur-
ing all of his lifetime and this was a tragedy that was with Hale 
and Helen and Bill and Lynn all during the time that he was 
alive. He was an outstanding fella. I’ll tell you about him.

We had him in our family for two weeks during one summer 
when the family went on vacation and it was a great time. We 
got to know him. I’m sure that he was down quite a bit but we 
never saw it. He was always upbeat. And imagine that young 
man lying flat on a hospital bed, or he finally — they were 
able to work it out that he could be in a wheelchair for part 
of the time. Had a brilliant mind. He graduated from Hastings 
College and then had a Ph.D. in physics from Stanford.

Lynn was telling me that they were — that Hale and Helen 
were looking around for a place where they could handle 
somebody that was handicapped. The University of Illinois said 
they could. Then they took Hale — I mean Bob — Hale took 
Bob to the University of Illinois and they took one look at Bob 
and said we can’t do it. He’s too badly paralyzed.

Then they somehow hooked up with Stanford and they went 
there and Stanford said, well, we’re not set up. We really aren’t 
set up for this, but we’ll do it. And so they did. And I think 
during the times that he was in Hastings and also at Stanford, 
the way they handled it, they had one of the students hired to 
be with him all the time and take care of him and see that he 
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got to class, and, of course, that student probably was getting 
through school with that job.

My son, Tom, Jr., remembers that our family visited the 
McCowns in Beatrice and my son was in junior high. He 
remembers playing golf with Bob and that was just before Bob 
was struck with polio.

Now, Helen and Hale built an addition to their house for 
Bob. It was his separate room and they had also built a swim-
ming pool and Helen was out every day that it was possible 
with Bob in that swimming pool for therapy.

Now, the other children, Bill and Lynn, were very supportive 
of Bob. Bill graduated from the Nebraska College of Law and 
went with Northwestern Mutual Life Company in Milwaukee 
and became a vice president in charge of investments before 
his recent retirement.

Lynn went to Smith College, the University of Nebraska and 
graduated from Antioch. She married, had three children and 
has been active in astrology.

Helen and Hale were great travelers and I think they went to 
something like 67 countries. I was privileged to go with them, 
they asked me to go, and I think we were the only three from 
Nebraska of judges and lawyers. It was sort of a, you went 
and met judges and lawyers from other countries. We went to 
Poland, Czechoslovakia and Romania.

While we were in Poland there was a side trip that wasn’t a 
part of the main trip, to the Nazi death chamber in Auschwitz. 
I think we were chicken. We really didn’t want to go but we 
thought that we must. And it was more terrible than we’d ever 
read about. And since then you’ve maybe read that people 
are denying that it happened and some are saying, oh, well, 
it wasn’t as bad as they say it was. It was far worse and it 
did happen.

Ross McCown is a nephew of Hale, a son of John, who 
is deceased, and he and his wife, Lynn, are here today. He 
remarked on Hale and Helen’s passion to golf and that they 
played golf together here in Lincoln very often and that also 
they played — would play golf on their trips at various places.

Hale was a Big Red fan and a — was interested in all sports. 
He went to the Drake Relays every year with a group that 



he assembled from Beatrice, and son Bill came down from 
Milwaukee with his special friend, Tom Mayo. Bill and Tom of 
course are both here today and I think I heard that tomorrow 
morning they will be going to the Drake Relays, so it’s a carry-
on of the old tradition. And I was privileged to be a part of that 
group for several years.

Son Bill commented on Hale’s taste for Scotch whiskey 
and he evidently had some very fine, aged premium Scotch, 
but he was a rather canny, frugal Scotsman. He very seldom 
touched that good stuff and he didn’t certainly give it to guests 
very often and he certainly didn’t give it to his family, includ-
ing Bill.

His daughter, Lynn, had a final comment that her father 
understood gratitude and was truly grateful for his life, his 
career and his family.

My daughter Joanie had this summary on Hale. He was a 
gentleman’s gentleman, and with that I concur.

Respectfully submitted.
CHIEF JUSTICE HENDRY: Thank you, Mr. Davies.
CHIEF JUSTICE WHITE: May it please the Court, 

these are the transcribed remarks of Chief — Former Chief 
Justice Norman Krivosha who is in Florida doing heavens 
knows what.

“May it please the Court, it is with great respect and deep 
humility that I join with others today to remember the life of 
one of our most esteemed colleagues, Hale McCown, who 
departed this life as he lived his life, quietly, on September 1, 
2005, at the enviable age of 91.

“Born in Kansas, Illinois, on January 19, 1914, he received 
his A.B. from Hastings College, Hastings, Nebraska, in 1935 
and his law degree from Duke University College of Law in 
1937. While he had a number of classmates who were destined 
to fame, including President Richard Nixon, he had eyes for 
only one of his classmates, Helen Lanier, who hailed from the 
great Northwest, which already told you much about a woman 
law student in the late thirties. They were married in 1938 and 
at the time of his death had been happily married for 67 years. 
Together they had three children, Bob, Bill and Lynn. Bob pre-
ceded Hale in death.

 JUSTICE H. HALE McCOWN xliii

 



xliv IN MEMORIAM

“Little needs to be said about Mac’s beloved Helen, than to 
recognize that each was the other’s best friend and their life 
together was a model for any married couple. As they were 
inseparable in life, so too were they inseparable in death. 
Within just a few weeks following Hale’s death, Helen joined 
him and those who knew this wonderful couple are sure they 
are once again together.

“When in 1965, Hale came to the Nebraska Supreme Court, 
the first appointee to the Court under the newly adopted merit 
plan for the selection of judges, he brought to the Court a 
vast and diverse knowledge of the law. He had practiced as a 
‘country lawyer’ in Beatrice since leaving the Navy after World 
War II and at the time of his appointment he was a senior part-
ner of McCown, Baumfalk & Dalke. While he took unusual 
pride in calling himself a ‘country lawyer,’ he was anything 
but. His knowledge of the law covered all fields. His peers 
recognized his outstanding trial ability by electing him to the 
American College of Trial Lawyers, reserved for only the best 
of the best.

“Additionally, however, he served as a general counsel to a 
number of corporations who later acquired national recogni-
tion. He was truly a full-service lawyer who brought that vast 
and diverse background to the Court where as a court of appeal 
as a matter of right, everything was placed upon the docket for 
the Court’s consideration without choice. During the 18 years 
he served on this Court he wrote more than 750 opinions. 
More than 100 dissents, a practice with which I can iden-
tify. His opinions were clear and concise” — that was Judge 
Krivosha’s observation, Your Honor. “His opinions were clear 
and concise” —

CHIEF JUSTICE HENDRY: Thank you for clarifying that.
CHIEF JUSTICE WHITE: Yes. Thank you, Your Honor. 

May I continue?
“His opinions were clear and concise and left none with 

wondering what he meant, a practice to be emulated by all who 
are called to render decisions on the law.

“Not only did he devote his legal talent for the benefit 
of those who brought their claims before the Court, but he 
likewise gave of his time and talent for the benefit of all in 



general. He served the Nebraska Bar Association as its chair 
of the House of Delegates during 1995, 1956 — 1955, ’56 
and as its president during 1960, 1961. He was elected as a 
member of the prestigious American Law Institute in 1957 and 
elected to its executive council in 1969, where he served until 
2000, when he was made an emeritus member of the executive 
council. A roster of the executive council reads as a who’s who 
in American law and Hale’s name was appropriately included 
among them.

“For me personally, having the experience — the oppor-
tunity to serve with Mac on this Court for five years was a 
chance of a lifetime. While all of the members of this Court 
were extremely kind to the brass young new Chief Justice 
whom some of the Court properly called ‘Sonny,’ Hale was 
particularly kind and helpful, always being sure that I was 
pointed in the right direction and warned about where the 
‘landmines’ were located. Although I did not always follow his 
advice, I had no one to blame but myself. He was always there 
if I needed him and sought his counsel.

“He was always open to new ideas and tolerant of others, 
even when he totally disagreed. His dissents were models of 
civility. He was the prototype of how one could disagree with-
out being disagreeable and he never carried a disagreement 
beyond the dissent.

“An anonymous psalmist once wrote in part many years ago: 
‘Even a long life ends soon. But a good name endures forever.’

“While it is true that Hale McCown lived a long life, of 
greater importance is the fact that he left a good name which 
will endure forever. When generations in the future years seek 
to learn of the history of this Court, the name of Hale McCown 
shall be at the top.

“While we shall miss his smiling gentle face, we shall for-
ever remember his good name. As I suggested at the outset, I 
am honored to have been selected to be permitted to say a few 
words in memory of my colleague and friend, Hale McCown. 
He shall remain in our hearts forever.”

That concludes the remarks of Judge Krivosha.
Your Honor, on a brief personal note, I was — served with 

the Court for a number of years with Judge McCown.
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A long time ago a poet or playwright Thomas Bolt wrote of 
another man who was a warrior, a soldier, a husband, a scholar, 
a father, a man for all seasons. So was our friend, Judge 
McCown, a man for all seasons. We will miss him.

This concludes our remarks, Your Honor.
CHIEF JUSTICE HENDRY: Thank you, Chief Justice 

White.
I would like for the record to acknowledge the presence of a 

few other people that I see with us today. I see Retired Supreme 
Court Justice Nick Caporale is here. Current Chief Judge of 
the Court of Appeals Everett O. Inbody is with us. Retired 
Supreme Court Justice John Grant is with us this afternoon. 
Our State Court Administrator, Janice Walker; Retired District 
Court Judge William Rice; Retired District Court Judge Ronald 
Reagan; Supreme Court Administrative Assistants, both Jackie 
Hladik and Bette Johnson, are also with us this afternoon. And 
we appreciate your presence being here very much.

I take this final opportunity to note for all those present 
that this entire proceeding has been memorialized by the court 
reporter. After these proceedings have been transcribed by 
the court reporter, copies will be distributed to family mem-
bers and those of you who have spoken on behalf of Justice 
McCown. We will also forward a copy of the transcription to 
West Publishing for inclusion in the Northwest Reporter.

On behalf of the Nebraska Supreme Court, I extend this 
appreciation to Former Chief Justice C. Thomas White, who 
chaired the Court’s Memorial Committee, and who with the 
assistance of Janet Bancroft from the Court Administrator’s 
Office was primarily responsible for organizing this ceremo-
nial session.

This concludes the special ceremonial session of the Nebraska 
Supreme Court.

The Court would encourage any of the participants, fam-
ily members and friends of Justice McCown to remain in the 
courtroom for a moment to greet each other on this occasion.

CHIEF JUSTICE HASTINGS: Your Honor, may I suggest 
that there is one more former judge —

CHIEF JUSTICE HENDRY: Yes, please.



CHIEF JUSTICE WHITE: — Judge Bill Rice from Pawnee 
City, District Judge.

UNIDENTIFIED SPEAKER: Bill Colwell.
CHIEF JUSTICE HASTINGS: What’d I say, Rice?
CHIEF JUSTICE HENDRY: All right. Thank you very much. 

The record will so note.
All right. With that we are adjourned. Thank you all.

(Proceedings adjourned at 2:31 p.m.)
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stephan, J.
the nebraska state patrol (nsp) classified Clifton McCray as

a level 3 sex offender under the sex offender registration act
(sora), neb. rev. stat. §§ 29-4001 to 29-4013 (Cum. supp.
2004), and the district court for lancaster County affirmed the
classification. in McCray v. Nebraska State Patrol, 270 neb. 225,
701 n.W.2d 349 (2005) (McCray I ), we affirmed the judgment of
the district court. We subsequently granted McCray’s motion for
rehearing and ordered that the case be reargued. during reargu-
ment, counsel for the nsp contended that an amendment to neb.
rev. stat. § 29-2264 (Cum. supp. 2002), which became effective
on september 4, 2005, applied to one of the issues presented in
this appeal. We requested and received supplemental briefing on
this issue from both parties. We now withdraw our opinion in
McCray I, and substitute this opinion, in which we find merit in
McCray’s arguments that the nsp erred in scoring his sora risk
assessment and conclude that he is entitled to reclassification as
a level 2 offender.

baCkGround
in 1998, McCray was convicted of three counts of third

degree sexual assault. he was sentenced to 75 days in jail on
one count, 45 days in jail on another count, and fined $500 on
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the third count. these convictions brought him within the pur -
view of sora, which requires a person convicted of a sex
offense to register with the sheriff of the county in which he
or she resides. see §§ 29-4003 and 29-4004. the information
obtained as a result of such registration is forwarded to the nsp,
which maintains a central registry of persons obligated to reg -
ister under sora. § 29-4004(9). the nsp is required to deter-
mine each registrant’s risk of recidivism and assign a noti -
fication level based upon the degree of risk. § 29-4013(2)(b)
and (e); 272 neb. admin. Code, ch. 19, § 12 (2000). if the risk
of recidivism is low, the registrant is classified as a level 1 of -
fender and law enforcement officials who are likely to encoun-
ter the offender must be notified. § 29-4013(2)(c)(i); 272 neb.
admin. Code, ch. 19, § 13.02 (2000). if the risk of recidivism
is determined to be moderate, the registrant is classified as a
level 2 offender and schools, daycare centers, and religious and
youth organizations must also be notified. § 29-4013(2)(c)(ii);
272 neb. admin. Code, ch. 19, § 13.03. if a person is classi-
fied as a level 3 offender, indicating a high risk of recidivism,
in addition to those groups entitled to notice with respect to
levels 1 and 2 offenders, notification must also be given to
members of the public who are likely to encounter the offender.
§ 29-4013(2)(c)(iii); 272 neb. admin. Code, ch. 19, § 13.04.
see, also, Slansky v. Nebraska State Patrol, 268 neb. 360, 685
n.W.2d 335 (2004).

based upon factors enumerated in sora that increase the
risk of recidivism, the nsp developed a risk assessment instru-
ment which it uses to evaluate all records and data concerning
the offender in order to classify every offender in the registry in
one of the three risk levels. see Slansky v. Nebraska State Patrol,
supra. a score of 70 and below on the risk assessment instru-
ment results in a level 1 classification, a score of 75 to 125
results in a level 2 classification, and a score of 130 or above
results in a level 3 classification. see id.

McCray was initially classified as a level 3 offender, based
upon a score of 155 on a risk assessment instrument completed
on december 6, 2000. he requested an administrative hearing to
challenge the classification. for reasons which are not entirely
clear from the record, a second risk assessment was completed
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on september 3, 2002, in which McCray received a score of 195.
at the time this risk assessment was completed, McCray’s crim-
inal history reflected a number of charges and convictions which
were used in scoring. these included convictions for the viola-
tion of a restraining order, operation of a motor vehicle without
an operator’s license, and injury or destruction of another’s prop-
erty, as well as charges for failing to appear in court. McCray’s
criminal record also included eight sexual assault charges. of
those, three resulted in convictions, three were dismissed, and
two were identified as being filed with other citations. In
october 2002, McCray filed a request for a hearing to contest
his classification.

While administrative review was pending, McCray petitioned
the county court for Lancaster County to set aside a 1994 con-
viction for destruction of property of another, a 1998 conviction
for attempted violation of sora, and a 1999 conviction for vio-
lation of a restraining order. see § 29-2264. section 29-2264(2)
empowers a court to set aside certain criminal convictions in
which the sentence does not include incarceration. In May 2003,
the county court entered separate orders setting aside each of the
three convictions pursuant to McCray’s petitions.

on october 2, 2003, an administrative hearing was held to
review McCray’s challenge of his Level 3 classification. at the
hearing, McCray challenged the scoring of item 2 on the risk
assessment instrument, which assessed 30 points for three or
more convicted counts for offenses other than traffic offenses or
sex offenses. He also challenged item 14, which assessed 20
points for the fact that 24 months or less had elapsed between
McCray’s most recent arrest for a felony and/or Class I/II mis-
demeanor conviction and his prior release from court-ordered
confinement or supervision. the parties stipulated that the scor-
ing of items 2 and 14 was based entirely upon the three con -
victions which had been set aside in May 2003 pursuant to
§ 29-2264(4). McCray challenged the use of the set-aside con-
victions for scoring items 2 and 14. He also challenged the scor-
ing of item 9, which assessed 30 points for the nature of his
 sexual assault behavior, based upon unsworn and unsigned vic-
tim statements given to police, which statements McCray argued
were not correlated to any specific conviction. McCray argued
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that subtraction of the 80 contested points would lower his score
from 195 to 115, placing him at a Level 2 risk classification.

on october 17, 2003, the hearing officer recommended that
McCray’s classification as a Level 3 sex offender be upheld. the
hearing officer found that “because an order setting aside a con-
viction does not completely negate the conviction, proceedings
such as sex offender risk assessment . . . may properly consider
convictions which have been set aside.” With respect to item 9,
the hearing officer found that the risk assessment manual does
not require that an offender be convicted or even charged for an
offense scored under that category. rather, the hearing officer
found that there must merely be officially documented evidence
of physical force or restraint. the superintendent of the nsp
adopted the recommendations of the hearing officer as the deci-
sion of the nsp on october 22, 2003.

pursuant to the administrative procedure act, neb. rev. stat.
§ 84-901 et seq. (reissue 1999 & supp. 2003), McCray filed a
timely petition in the district court appealing his classification
as a Level 3 sex offender. the district court affirmed McCray’s
classification, and McCray filed this appeal in which he con-
tended that the district court erred in finding that competent evi-
dence supported the scoring of items 2, 9, and 14 on the risk
assessment instrument.

In McCray I, we concluded with respect to items 2 and 14
that § 29-2264 was intended to operate prospectively and that
because “McCray’s convictions were not set aside until after his
risk assessment instrument was completed . . . the convictions
were properly considered.” 270 neb. 225, 230-31, 701 n.W.2d
349, 354 (2005). We expressed “no opinion . . . on what effect
the convictions that were set aside would have on McCray’s
sora assessment if the assessment had occurred after the con-
victions were set aside.” Id. at 231, 701 n.W.2d at 354-55. We
did not reach the issue of whether item 9 was properly scored
because the subtraction of the 30 contested points from item
9 would still leave a risk assessment score of 165, which is 35
points higher than the threshold for classification as a Level 3
offender. McCray filed a timely motion for rehearing, which
we granted.
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assiGnMents of error
McCray originally assigned, restated and consolidated, that

the district court erred in finding that competent evidence sup-
ported the scoring of items 2, 9, and 14 on the risk assessment
instrument. on rehearing, McCray assigns that we incorrectly
determined in McCray I that the orders setting aside his non-
sex-offense convictions could not be considered for purposes of
risk assessment because they were entered after the risk assess-
ment instrument was scored.

standard of revieW
[1-3] a judgment or final order rendered by a district court in

a judicial review pursuant to the administrative procedure act
may be reversed, vacated, or modified by an appellate court for
errors appearing on the record. Lein v. Nesbitt, 269 neb. 109,
690 n.W.2d 799 (2005). When reviewing an order of a district
court under the administrative procedure act for errors appear-
ing on the record, the inquiry is whether the decision conforms
to the law, is supported by competent evidence, and is not arbi-
trary, capricious, or unreasonable. Id. Whether a decision con-
forms to law is by definition a question of law, in connection
with which an appellate court reaches a conclusion independent
of that reached by the lower court. Id.

[4] a party may move for rehearing in an appellate court
based upon any claimed mistakes or inaccuracies in statements
of fact or law in the opinion, and any questions involved which
the court is claimed to have failed to consider on the appeal.
neb. Ct. r. of prac. 13d (rev. 2000).

analysis

May events oCCurrinG after oriGinal sCorinG of

risk assessMent instruMent be Considered in

revieW hearinG ChallenGinG risk

assessMent ClassifiCation?
[5] We first address the threshold issue raised by McCray’s

motion for rehearing, which is whether events which occur after
the risk assessment instrument is scored but before the comple-
tion of administrative review may be considered by the  reviewing
officer. sora is a civil, nonpunitive regulatory scheme designed
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to protect the public from the danger posed by sex offenders.
Welvaert v. Nebraska State Patrol, 268 neb. 400, 683 n.W.2d
357 (2004); Slansky v. Nebraska State Patrol, 268 neb. 360, 685
n.W.2d 335 (2004); State v. Worm, 268 neb. 74, 680 n.W.2d 151
(2004). the nebraska state patrol is required by law to “adopt
and promulgate rules and regulations to carry out the registration
provisions of [sora].” § 29-4013(1). under rules and regula-
tions adopted pursuant to sora, registrants are granted a limited
review hearing to contest their classification. Slansky v. Nebraska
State Patrol, supra; 272 neb. admin. Code, ch. 19, § 014 (2000).
these hearings are limited to the appropriateness of a registrant’s
classification. Id.

McCray argues that if our opinion in McCray I means that
the hearing officer may only review the accuracy of the risk
assessment as of the date of the initial scoring, then a reviewing
officer charged with determining the appropriate level of clas-
sification for an offender could not consider evidence of events
occurring after the initial scoring, even if those events involved
actual sexual recidivism. in the nsp’s original brief, it agreed
that the rules governing sora are not intended to work in such
a manner and that the hearing officer is “entitled to consider the
latest [post-scoring] information” because the hearing officer’s
task is “not so much to decide whether the scorer erred, but to
use the latest and best information in conjunction with the [risk
assessment] instrument and Manual in order to determine into
which risk level Classification the offender should be placed.”
brief for appellee at 12.

our review of the regulations existing at the time of the
administrative review process in this case, considered in light of
the protective purpose of sora, supports the argument that a
hearing officer may consider events occurring after the initial
scoring of the risk assessment instrument in arriving at a rec-
ommendation of what risk assessment level should be adopted
by the nsp. the rules provided that “[n]o community notifica-
tion based upon classification levels shall be made until the
hearing and any subsequent appeals are final or eight (8) work-
ing days have passed since the classification notification was
mailed to the offender and no request for a hearing has been
received, whichever is later.” 272 neb. admin. Code, ch. 19,

MCCray v. nebraska state patrol 7

Cite as 271 neb. 1



§ 014.03. at a review hearing, the offender “may present infor-
mation which challenges the application of the classification
instrument and which has a bearing on the risk of recidivism.”
272 neb. admin. Code, ch. 19, § 014.02. the rules permit
reclassification “if new information is received that would
appear to have a bearing on the risk of recidivism.” 272 neb.
admin. Code, ch 19. § 015.01 (2000). thus, we conclude that
the orders setting aside McCray’s three prior convictions could
properly be considered by the hearing officer in resolving
McCray’s challenge to his level 3 classification. We therefore
must resolve the issue which we did not reach in McCray I:
whether the hearing officer and the district court erred in deter-
mining that the non-sex-offenses could be used for purposes of
scoring the risk assessment instrument, notwithstanding the fact
that they had been set aside under § 29-2264.

does settinG aside and nullifiCation of ConviCtion

pursuant to § 29-2264 preClude its Consideration

for purposes of nebraska sex offender

risk assessMent instruMent?
at the time of McCray’s review hearing, § 29-2264(2)

 provided:
Whenever any person is convicted of a misdemeanor or fel -
ony and is placed on probation by the court or is sentenced
to a fine only, he or she may, after satisfactory fulfillment
of the conditions of probation for the entire period or after
discharge from probation prior to the termination of the
period of probation and after payment of any fine, petition
the sentencing court to set aside the conviction.

in determining whether to grant such a petition, a court is to con-
sider the behavior of the offender after sentencing, the likelihood
that the offender would not engage in further criminal activity,
and any other relevant information. § 29-2264(3). an order grant-
ing an offender’s petition under § 29-2264 would “(a) nullify the
conviction; and (b) remove all civil disabilities and disquali -
fications imposed as a result of the conviction.” § 29-2264(4).
however, the statute further provided that the setting aside of a
conviction pursuant thereto did not preclude proof of the convic-
tion for certain purposes, such as determining the sentence on any
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subsequent conviction of a criminal offense. see § 29-2264(5)(a)
through (g). in upholding the constitutionality of the set-aside
statute, we held as a matter of law that it did not result in the
granting of a pardon or partial pardon because it exempted cer-
tain civil disabilities from restoration. State v. Spady, 264 neb.
99, 645 n.W.2d 539 (2002).

each of the May 2003 orders setting aside McCray’s three
non-sex-offense convictions stated as follows:

it is therefore ordered, adJudGed and
deCreed by the Court that defendant’s conviction
in the above-referenced matter is nullified and all civil dis-
abilities and disqualifications imposed as a result of the
conviction are removed, except for those matter [sic] spe-
cifically identified in neb. rev. stat. § 29-2264(5)(a-g)
(reissue 1995).

at the time of these orders, § 29-2264(5)(a) through (g) did not
specifically provide that convictions which had been nullified
and set aside could nevertheless be used for assessment of an
offender’s risk of recidivism under sora. however, the hearing
officer concluded that because a conviction is not completely
negated by a set-aside order under § 29-2264(2), it can be prop-
erly counted as a conviction for purposes of scoring the sora
risk assessment instrument. in affirming this decision, the dis-
trict court concluded that “the use of other convictions in the
assessment instrument” was consistent with the other purposes
specifically enumerated in § 29-2264(5) for which a set-aside
conviction could be used.

[6-10] statutory interpretation presents a question of law.
Rauscher v. City of Lincoln, 269 neb. 267, 691 n.W.2d 844
(2005). When an appeal calls for statutory interpretation or pre-
sents questions of law, an appellate court must reach an inde-
pendent, correct conclusion irrespective of the determination
made by the court below. Id. in the absence of ambiguity, courts
must give effect to the statutes as they are written. American
Employers Group v. Department of Labor, 260 neb. 405, 617
n.W.2d 808 (2000). if the language of a statute is clear, the
words of such statute are the end of any judicial inquiry regard-
ing its meaning. State v. Warriner, 267 neb. 424, 675 n.W.2d
112 (2004); American Employers Group v. Department of Labor,
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supra. statutory language is to be given its plain and ordinary
meaning, and an appellate court will not resort to interpretation
to ascertain the meaning of statutory words which are plain,
direct, and unambiguous. State v. Wester, 269 neb. 295, 691
n.W.2d 536 (2005); State v. Pathod, 269 neb. 155, 690 n.W.2d
784 (2005). it is not within the province of a court to read a
meaning into a statute that is not warranted by the language; nei-
ther is it within the province of a court to read anything plain,
direct, or unambiguous out of a statute. State v. Warriner, supra;
State v. Gartner, 263 neb. 153, 638 n.W.2d 849 (2002); State v.
Rubio, 261 neb. 475, 623 n.W.2d 659 (2001). at the time
McCray’s convictions were set aside, § 29-2264(5)(a) through
(g) provided a specific list of purposes for which a criminal con-
viction could be used notwithstanding its nullification by an
order entered pursuant to § 29-2264(4). We find nothing in that
statutory language which would permit the use of such convic-
tions for purposes of assessing a sex offender’s risk of  recidivism
under sora. the fact that such use may be logically consistent
with other uses enumerated in § 29-2264(5)(a) through (g) does
not permit a court to read such language into the statute.

We have, on one occasion, held that a nullified conviction may
be used for a purpose not specifically permitted by § 29-2264(5).
in State v. Illig, 237 neb. 598, 467 n.W.2d 375 (1991), we held
that a felony conviction which had been set aside pursuant to
§ 29-2264 could be used to prove the substantive element that
the defendant was a felon in a subsequent prosecution for felon
in possession of a firearm. in reaching this conclusion, we relied
in part on the reasoning of United States v. Germaine, 720 f.2d
998 (8th Cir. 1983), in which the eighth Circuit Court of appeals
held that a felony conviction which had been set aside under
§ 29-2264 could be used in proving a person was a felon for
 purposes of a federal firearms charge. We cited portions of that
court’s opinion, noting that the setting aside of the conviction did
not alter its legality or establish that the defendant was innocent
of the crime for which he was convicted. We further reasoned that
under neb. rev. stat. § 83-1,130(2) (reissue 1987), the right of
a felon to possess a firearm is not restored even after a pardon in
the absence of an express authorization signed by the Governor,
which the defendant had not obtained. nothing in the holding or
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reasoning of Illig permits us to read § 29-2264(5)(a) through (g)
to authorize the use of convictions which have been set aside for
purposes of risk assessment under sora.

during the pendency of this appeal, the legislature has ad -
dressed the precise issue before us. in 2005, § 29-2264(5) was
amended to provide that the setting aside of a conviction pur-
suant to § 29-2264(2) shall not:

(h) preclude proof of the conviction as evidence when-
ever the fact of the conviction is relevant to a determination
of risk of recidivism under section 29-4013; or

(i) relieve a person who is convicted of an offense for
which registration is required under the sex offender
registration act of the duty to register and to comply with
the terms of the act.

2005 neb. laws, l.b. 713, § 3. section 29-4013, which is a
component of sora, lists various “factors relevant to the sex
offender’s risk of recidivism” which the nsp is to consider in
determining a sex offender’s risk classification. these include
“[a]ny criminal history of the sex offender indicative of a high
risk of recidivism, including . . . [t]he number, date, and nature
of prior offenses.” § 29-4013(2)(b). the state contends that the
amendment to § 29-2264(5) applies to this case because of a
contemporaneous amendment to § 29-2264(6), which now pro-
vides that “changes made to this section by laws 2005, lb 713,
shall be retroactive in application and shall apply to all persons,
otherwise eligible in accordance with the provisions of this sec-
tion, whether convicted prior to, on, or subsequent to september
4, 2005.” see § 29-2264(6) (supp. 2005).

[11] We conclude that the 2005 amendments to § 29-2264(5)
are not applicable to this case. the orders setting aside McCray’s
convictions are final judgments which nullified the convictions
and removed all civil disabilities which were not exempted from
restoration by § 29-2264(5)(a) through (g) as it existed on the
date of the orders. see State v. Spady, 264 neb. 99, 645 n.W.2d
539 (2002). a legislative act will not be permitted, even if an
intent to do so is clear, to operate retrospectively where it will
have the effect of invalidating or impairing rights which have
vested by virtue of the judgment of a court. Karrer v. Karrer,
190 neb. 610, 211 n.W.2d 116 (1973). the 2003 orders vested
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McCray with a right to have the three set-aside convictions
used only for those purposes enumerated in the statute at the
time the orders were entered. applying the amended version of
§ 29-2264(5) to this case would have the effect of modifying the
judgments to add a new purpose for which the set-aside convic-
tions could be used, thereby impairing McCray’s rights. While
the legislature is free to expand the statutory list of civil dis-
abilities which are not restored by a judgment setting aside and
nullifying a conviction pursuant to § 29-2264(4), such amend-
ments cannot impair rights vested by judgments entered under
prior versions of the statute. accordingly, we conclude that the
district court erred in affirming the nsp’s use of the set-aside
convictions in scoring items 2 and 14 of the risk assessment
instrument used to determine McCray’s recidivism risk level.

Was there CoMpetent evidenCe to support sCorinG

of iteM 9 of risk assessMent instruMent?
McCray also challenged the assessment of 30 points on item

9 of the risk assessment instrument, entitled “nature of sexual
assault behavior.” the scorer is instructed to check all of the
seven listed behaviors that apply. the manual for the nebraska
sex offender risk assessment instrument (Manual) includes the
following scoring criteria for item 9: “score the nature of the
sexual assault in the current offense and any previous sexual
assaults noted in official documentation. do not score any cat-
egory more than once.” according to the commentary set forth
in the Manual, item 9 “is designed to reflect the level of risk
posed by an offender who uses varying degrees of force. the
greater the amount of force or the more types of force utilized,
the higher the score.”

McCray was scored 5 points for behavior that fell into the
“fondling/Manipulate/seduce/Coerce/authority” category and
25 points for behavior categorized as “physical force or vio -
lence/restrained victim/threatened with Weapon or dangerous
object.” the scoring was based on behavior described in ex -
hibits 6, 7, and 8, which are transcripts of unsworn statements
obtained by police from three different persons on January 14
and 15, 1997. McCray’s attorney objected to the admissibility of
these exhibits on the ground that there was no evidence that the
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conduct alleged to have occurred in the statements was true, nor
was there evidence that the statements were “relevant to any of
the third degree sexual assault convictions that were used to
score this instrument.” McCray’s objections were overruled by
the hearing officer. dr. shannon black, testifying on behalf of
the nsp, testified that for purposes of scoring the instrument:

We look for official documentation of those 14 items. if
something is never charged or it never comes to a final con -
clusion, then that item would not be scored, but anything
else that — if there’s founded allegation, for example, in a
Cps record, we would score that. so, as long [as] we have
official documentation of it and — then we would score
that type of behavior of that sexual assaultive incident.
so it doesn’t have to ultimately be a conviction because,
again, we could have plea bargains or other things [where]
that specific case [does] not [result in a] convict[ion], but
we have official documentation of that behavior when we
score that.

on cross-examination, black admitted that she was unable to
correlate any of the victims’ statements to any of McCray’s
convictions.

the hearing officer concluded that the Manual does not
require that the offender be convicted or even charged for the
behavior that forms the basis of scoring item 9. she opined that
there must simply be evidence of physical force or restraint in
official documentation. in its de novo review, the district court
agreed that item 9 had been properly scored. McCray primarily
contends that exhibits 6, 7, and 8 should not have been used to
score item 9 because it is unclear from the record whether the
behavior described in those statements formed the basis of a
convicted charge, or a charge which was either dismissed or
withdrawn.

under sora, the nsp must consider any criminal history
of the offender “indicative of a high risk of recidivism.”
§ 29-4013(2)(b)(iii). the nsp must specifically consider:

(a) Whether the conduct of the sex offender was found
to be characterized by repetitive and compulsive behavior;

(b) Whether the sex offender committed the sexual
offense against a child;
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(C) Whether the sexual offense involved the use of a
weapon, violence, or infliction of serious bodily injury;

(d) the number, date, and nature of prior offenses;
(e) Whether psychological or psychiatric profiles indi-

cate a risk of recidivism;
(f) the sex offender’s response to treatment;
(G) any recent threats by the sex offender against a per-

son or expressions of intent to commit additional crimes;
and

(h) behavior of the sex offender while confined.
Id. We agree that the criminal history to which the statute refers
is not limited to conduct for which the offender has been con-
victed. however, it does not follow that wholly unsubstantiated
allegations are necessarily a part of such history. see Matter of
C.A., 146 n.J. 71, 89, 679 a.2d 1153, 1162 (1996) (holding crim-
inal history factors similar to § 29-4013(2)(b)(iii) include non-
conviction offenses “provided there is sufficient evidence that the
offense occurred”).

item 3 of the sora risk assessment instrument, entitled
“other sex/sex related attorney filed Charges not resulting in
Conviction,” specifically permits the scoring of certain criminal
charges which do not result in conviction. the Manual sets forth
the scoring criteria for item 3 as follows:

total number of misdemeanor or felony sex/sex related
attorney filed charges that the subject had but was not con-
victed. No convictions should be used. include criminal
history from nebraska and other jurisdictions. this would
include any sex/sex related charges associated with the cur-
rent conviction that were plea-bargained. Include sex of -
fense charges that have an unknown disposition, juvenile
criminal adjudications (if available) and dismissed charges
that were part of a plea bargain, but not wholly dismissed,
declined, not guilty or nolle prosecute.

(emphasis in original.) based upon the Manual and black’s tes-
timony, it seems clear that under item 9, the scorer could include
those behaviors related to the convicted sex offenses scored in
item 1 as reflected in the official documentation of those con-
victions, inasmuch as the conviction would ordinarily establish
the truth of the documentation. the scorer could also include
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behaviors associated with charged offenses not resulting in con-
viction which are scored under item 3 because the prosecutor’s
decision to file the charge and the absence of an acquittal or out-
right dismissal afford some basis for concluding that the facts
reflected in the official documentation are true.

in this case, however, there is nothing in the record to corre-
late the behaviors reflected in the victim statements to any of the
three sex offenses for which McCray was convicted. Moreover,
McCray received a score of “0” on item 3 of the risk assessment
instrument, indicating that he had no attorney filed sex offense
charges not resulting in conviction which could be considered
for purposes of determining his risk of recidivism. the comment
for item 3 states: “per pre-hearing conference . . . McCray was
convicted of 3 counts [sic] charges were not plea bargained as
originally scored 08/27/02 dr. black.” thus, the truth of the
accounts contained in the victim statements cannot be estab-
lished on the ground that they were relied upon as a basis for
prosecution. nor is there anything else in the record to establish
the truth of the unsworn statements.

section 84-914(1) provides in part: “an agency may admit
and give probative effect to evidence which possesses probative
value commonly accepted by reasonably prudent persons in the
conduct of their affairs and exclude incompetent, irrelevant,
immaterial, and unduly repetitious evidence.” in McKibbin v.
State, 5 neb. app. 570, 577, 560 n.W.2d 507, 512 (1997), the
nebraska Court of appeals concluded in an income withhold-
ing proceeding that a court clerk’s mere “indication” to an
 attorney that a father owed back child support was insufficient
to establish that fact “even under the relaxed evidentiary rule of
§ 84-914(1).” here, we conclude that the unsworn victim state-
ments which were not correlated to any offense for which
McCray was charged or convicted and which bore no other
 indicia of probative value did not constitute competent evidence
to support the nsp’s scoring of item 9 of the risk assessment
instrument.

ConClusion
for the reasons discussed herein, we withdraw our prior opin-

ion, McCray v. Nebraska State Patrol, 270 neb. 225, 701 n.W.2d
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349 (2005), and substitute this opinion in which we conclude that
the district court erred in affirming the nsp’s scoring of 30 points
on item 2, 30 points on item 9, and 20 points on item 14 of the
risk assessment instrument used to determine McCray’s risk of
recidivism under sora. subtraction of the 80 points erroneously
assessed for these three items results in a score of 115, which falls
within the range for a level 2 classification. accordingly, we
reverse the judgment of the district court and remand the cause
with directions to reverse the decision and order of the nsp and
remand the case to the nsp with directions to reclassify McCray
as a level 2 offender on the basis of a total score of 115 on the
risk assessment instrument.

reversed and reManded With direCtions.
hendry, C.J., and WriGht, J., not participating.

state of nebraska, appellee, v.
rodney Mason, appellant.

709 n.W.2d 638

filed february 3, 2006.    no. s-04-852.

1. Jury Instructions: Proof: Appeal and Error. to establish reversible error from a

court’s refusal to give a requested instruction, an appellant has the burden to show

that (1) the tendered instruction is a correct statement of the law, (2) the tendered

instruction is warranted by the evidence, and (3) the appellant was prejudiced by the

court’s refusal to give the tendered instruction.

2. Rules of Evidence: Appeal and Error. in proceedings where the nebraska evidence

rules apply, the admissibility of evidence is controlled by the nebraska evidence

rules; judicial discretion is involved only when the rules make discretion a factor in

determining admissibility.

3. Expert Witnesses: Appeal and Error. the standard for reviewing the admissibility

of expert testimony is abuse of discretion.

4. Judgments: Words and Phrases. an abuse of discretion occurs when a trial court’s

decision is based upon reasons that are untenable or unreasonable or if its action is

clearly against justice or conscience, reason, and evidence.

5. Convictions: Evidence: Appeal and Error. regardless of whether the evidence is

direct, circumstantial, or a combination thereof, and regardless of whether the issue

is labeled as a failure to direct a verdict, insufficiency of the evidence, or failure to

prove a prima facie case, the standard is the same: in reviewing a criminal convic-

tion, an appellate court does not resolve conflicts in the evidence, pass on the cred-

ibility of witnesses, or reweigh the evidence; such matters are for the finder of fact,

and a conviction will be affirmed, in the absence of prejudicial error, if the evidence
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admitted at trial, viewed and construed most favorably to the state, is sufficient to

support the conviction.

6. Motions for Mistrial: Appeal and Error. the decision whether to grant a motion

for mistrial is within the discretion of the trial court and will not be disturbed on

appeal in the absence of an abuse of discretion.

7. Jury Instructions: Appeal and Error. it is not error for a trial court to refuse to give

a party’s requested instruction where the substance of the requested instruction was

covered in the instructions given.

8. ____: ____. all the jury instructions must be read together, and if, taken as a whole,

they correctly state the law, are not misleading, and adequately cover the issues

supported by the pleadings and the evidence, there is no prejudicial error necessi-

tating reversal.

9. Lesser-Included Offenses: Jury Instructions: Evidence. a court must instruct on

a lesser-included offense if (1) the elements of the lesser offense for which an instruc-

tion is requested are such that one cannot commit the greater offense without simul-

taneously committing the lesser offense and (2) the evidence produces a rational basis

for acquitting the defendant of the greater offense and convicting the defendant of the

lesser offense.

10. Rules of Evidence: Expert Witnesses. an expert’s opinion is ordinarily admissible

under neb. evid. r. 702, neb. rev. stat. § 27-702 (reissue 1995), if the witness (1)

qualifies as an expert, (2) has an opinion that will assist the trier of fact, (3) states

his or her opinion, and (4) is prepared to disclose the basis of that opinion on cross-

examination.

11. Trial: Rules of Evidence: Expert Witnesses. once a party opposing an expert’s tes-

timony has sufficiently called into question the testimony’s factual basis, data, princi-

ples, or methods, or their application, the trial judge must determine whether the tes-

timony has a reliable basis in the knowledge and experience of the relevant discipline.

12. ____: ____: ____. the initial task falls on the party opposing expert testimony to suf-

ficiently call into question the reliability of some aspect of the anticipated testimony.

after the factual basis, data, principles, or methods, or their application has been suf-

ficiently called into question, then the proponent of the expert testimony has the bur-

den of showing that the testimony is reliable.

13. Criminal Law: Motions for Mistrial: Appeal and Error. a mistrial is properly

granted in a criminal case where an event occurs during the course of a trial which is

of such a nature that its damaging effect cannot be removed by proper admonition or

instruction to the jury and thus prevents a fair trial.

appeal from the district Court for lancaster County: steven

d. burns, Judge. affirmed.

dennis r. keefe, lancaster County public defender, andrea
d. snowden, and ryan esplin, senior Certified law student, for
appellant.

Jon bruning, attorney General, and kimberly a. klein for
appellee.
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hendry, C.J., WriGht, Connolly, Gerrard, stephan,
MCCorMaCk, and Miller-lerMan, JJ.

Miller-lerMan, J.
nature of Case

rodney Mason appeals his convictions and sentences in
lancaster County district Court for first degree murder and use
of a deadly weapon to commit a felony. Mason assigns error
to, inter alia, the trial court’s refusal to give certain requested
instructions with respect to the testimonies of the state’s main
witnesses against him and to the trial court’s disposition of his
challenge to the testimony of the state’s firearms expert. We
affirm Mason’s convictions and sentences.

stateMent of faCts
on July 31, 2003, the state filed an information charging

Mason with first degree murder and use of a deadly weapon
to commit a felony in connection with the april 6, 2003, shoot-
ing death of sergio king in lincoln. the main evidence against
Mason consisted of the testimonies by three eyewitnesses:
nicole Wagy, prentice Mason (prentice), and lolester Mitchell.
prentice is Mason’s brother. Wagy and prentice both generally
testified that they were in Wagy’s car with Mason and king
when Mason shot king. Mitchell testified that he was in another
car when he saw king exiting Wagy’s car and saw king shot by
someone from inside Wagy’s car. Mitchell was unable to  identify
which person within Wagy’s car fired the shot and was unable to
identify Mason as being one of the people inside the car. the
evidence at trial also included testimony by several other wit-
nesses, including expert testimony by the forensic pathologist
who performed the autopsy, which results showed that king
died from gunshot wounds, and by a firearms expert from the
nebraska state patrol who testified regarding his examination
of the bullets and casings found in or near king’s body.

Testimonies of Wagy and Prentice.
Wagy and prentice were the two witnesses who identified

Mason as the person who shot king. Wagy testified that she
was at a party at prentice’s house on the night of april 5, 2003.
Mason was also at the party. Mason and some other individuals
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spent the night at Wagy’s apartment. on the morning of april 6,
Wagy decided to obtain some marijuana and she contacted king,
from whom she had previously bought marijuana. Wagy drove
her car to meet king, and she brought Mason with her. Wagy and
Mason picked up prentice on the way to meeting king. Mason
rode in the front passenger seat of Wagy’s car, and prentice rode
in the passenger’s-side back seat. Wagy drove to a location where
they met king. another person was in the car with king. king
did not want to stay at that location because it was near a police
substation, so they drove both cars to some other locations until
they arrived at the place chosen by king. king came out of his
car and got into the driver’s side back seat of Wagy’s car. the
parties in the car had a conversation regarding the purchase of
marijuana, and eventually the conversation turned to a discus-
sion of purchasing crack cocaine. at one point, Mason pulled out
a gun and told king, “break yourself.” Mason then fired a shot
at king, and Wagy noticed blood on king’s hand. king got out
of Wagy’s car and ran toward his car, and Wagy drove away.
Wagy did not recall hearing or seeing a second shot. she testi-
fied that she did not know that Mason was going to shoot king.

after the shooting, Wagy drove to prentice’s home, where she
stayed for a while before leaving prentice and Mason and return-
ing to her home. she checked into a hotel that night with some
friends and learned from a television news report that king had
been killed. after learning of the killing, Wagy and a friend took
her car to a location west of lincoln, where they intentionally
crashed and burned the car. Wagy then returned to the hotel
room, where she stayed that night and where the police found
her the next day and questioned her regarding king’s shooting.

prentice’s testimony regarding the events of april 6, 2003,
was similar to the account given by Wagy. prentice testified that
when he got into Wagy’s car, he did not know there was going
to be a drug transaction, and that he learned about the transac-
tion when he heard Wagy make a call to king. later, as Mason
and king were talking about drug transactions in Wagy’s car,
prentice stated that he saw Mason pull out a gun. prentice tes-
tified that he knew Mason had a gun with him because Mason
had shown it to him earlier, but prentice stated that he did not
know Mason was going to use it. prentice stated that the gun
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was a “tech-22.” prentice next testified that he heard Mason tell
king, “break yourself.” prentice testified that “break yourself”
meant that Mason was telling king to “Give me what you got. .
. . anything you have, give it to me.” prentice testified that
king “looked at [Mason] funny” and that Mason then shot king
in the hand. king’s hand was resting on his thigh. prentice testi -
fied that king then got out of the car and that as king was leav-
ing the car, Mason shot at king a second time.

prentice testified that Wagy drove the car away immediately
after the shootings and that he did not know whether the second
shot hit king or what happened to king after they left. according
to prentice, Wagy, Mason, and prentice returned to prentice’s
apartment, and prentice threw the clothes he had been wearing
into a dumpster. prentice learned that night from television news
reports that king had died. after learning of king’s death,
prentice asked a cousin to take him and Mason to omaha.

both Wagy and prentice were contacted by police some time
after king’s death and each provided various different stories to
police before they eventually told the version of events to which
they testified at trial and which identified Mason as the shooter.
these stories ranged from prentice’s initial denial of any knowl-
edge or involvement to Wagy’s identifying people other than
Mason as the shooter. both Wagy and prentice were questioned
at trial regarding their prior inconsistent statements.

during Wagy’s testimony, Mason requested that a limiting
instruction based on nJi2d Crim. x5.3 regarding prior incon-
sistent statements be read to the jury at the end of Wagy’s testi-
mony. Mason requested a similar instruction with respect to
prentice’s testimony. the court denied both requests. in deny-
ing the request at the time of prentice’s testimony, the court
noted that it had given an expanded introductory jury instruc-
tion at the beginning of trial regarding the evidence that can be
considered in determining witness credibility and that the in -
struction covered significant portions of what Mason requested
in this instruction. the court also gave a final jury instruction to
the effect that the jury could consider prior inconsistent state-
ments in determining the credibility of witnesses; however, the
court denied Mason’s request to give final jury instructions spe-
cifically naming Wagy and prentice as witnesses whose prior
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inconsistent statements could be considered in determining
their credibility.

Mason also requested final jury instructions with respect to
both prentice’s and Wagy’s testimonies that were based on
nJi2d Crim. 5.6, regarding accomplice testimony. instead of the
requested instruction, the court gave an instruction stating, “you
should closely examine the testimony of . . . Wagy and prentice
. . . for any possible motive each might have to testify falsely.”
Mason objected to this instruction.

Firearms Expert Testimony.
prior to trial, Mason filed a motion in limine seeking to

 prevent the state from presenting evidence “regarding firearm
examination, toolmark examination, rifling characteristics ex -
amination, comparison testing or manufacturer identification
completed on bullets or shell casings in this case.” he asserted
that such evidence did “not meet the foundation requirements set
forth in Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 u.s.
579[, 113 s. Ct. 2786, 125 l. ed. 2d 469] (1993) and adopted by
the nebraska supreme Court in Schafersman v. Agland Coop.,
262 neb. 215[, 631 n.W.2d 862] (2001).” Mason requested an
evidentiary hearing to determine the reliability of such evidence
and whether the witness who would present such testimony was
an expert and would give relevant testimony. in response to the
motion in limine, the court ordered the state’s expert to submit
himself for a deposition and ordered Mason to “file a specifi -
cations [sic] of the inadequacies of the expert’s testimony in suf-
ficient detail to permit the state to respond, together with all
 documentary evidence he intends to rely on and a brief in sup-
port thereof.” the court further ordered the state to respond to
Mason’s filing, ordered Mason to file a reply to the state’s
response, and set a hearing date.

the state’s firearms expert, Mark s. bohaty, gave a deposition
on January 16, 2004, in which he was questioned by Mason. the
state was present at the deposition but did not question bohaty.
thereafter, Mason filed a second motion in limine in which he
argued, inter alia, that the evidence was not relevant because the
expert could only testify as to what might have happened; that
any probative value of the evidence would be outweighed by the
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danger of unfair prejudice, because the expert’s conclusions were
based on conjecture; that reliability of the expert’s theory and
methodology had not been established, because the expert only
provided his opinion as to such reliability and did not provide any
documentation of testing of such reliability; and that the expert
had not provided documentation to show that the instruments he
used were routinely tested and assessed to ensure accuracy. at the
hearing on Mason’s motion in limine, the state entered into evi-
dence the laboratory report of bohaty’s firearms testing. in addi-
tion, because bohaty had testified at the separate trial of Mason’s
cousin regarding much the same matters to which bohaty was
going to testify in Mason’s trial, the state offered the bill of
exceptions from the cousin’s trial.

on february 25, 2004, the court entered an order overruling
the motion in limine. the court stated in the order, inter alia, that

the testimony sgt. bohaty intends to offer will address the
bullets retrieved from the body of the victim in this case, . . .
king, shell casings found at the scene of the shooting, the
type of firearms that would make the markings found on the
bullets, and a comparison of the appearance of those fire-
arms to descriptions of the firearm used in this shooting.

regarding Mason’s challenge to the reliability of bohaty’s
expert testimony, the court generally found that there was no
 evidence to suggest that the methodology bohaty used to form
his opinions was unreliable, that bohaty appeared well qualified
to render such opinions, that the opinions bohaty intended to
offer did not appear to overreach the techniques he used to reach
his conclusions, and that the techniques he used were accepted
in the firearms identification community. the court therefore
denied Mason’s motion in limine.

When bohaty testified at trial, Mason renewed his objection
based on the motion in limine. the court overruled the objection
and noted Mason’s continuing objection. bohaty generally testi-
fied regarding his qualifications and the reliability of the methods
he used to form his expert opinions. he testified that he had
examined the bullets and cartridges related to king’s shooting
and that although he could not positively identify the bullets as
having come from the same gun, the markings on the bullets were
consistent with their having been fired from one gun. bohaty also
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testified that from his examination of the markings on the bullets,
he determined that they had been fired from one of two types of
guns, one of which was a tech-22. prentice had testified that
Mason had a tech-22 with him on the day of the shooting. the
tech-22 was not located. bohaty was shown a drawing of a gun
made by Wagy in which she described the gun Mason had, and
bohaty testified that the drawing was consistent with the appear-
ance of a tech-22.

Testimony of Forensic Pathologist.
during direct testimony by the forensic pathologist, dr.

Matthias okoye, the state asked that dr. okoye be allowed to
review his final anatomic report in order to refresh his memory.
Mason had no objection upon the initial request. however, after
further testimony, Mason objected, stating that dr. okoye was
“just reading from his [final anatomic] report. he’s not testify-
ing from any independent recollection or anything like that at
this time.”

in connection with his contention that dr. okoye was read-
ing from his report, Mason pointed to testimony in which dr.
okoye stated that a small projectile was recovered in relation to
a “gunshot wound of the left anterior thigh area,” and then
immediately thereafter, dr. okoye had corrected his statement
saying “actually, it’s a typographical error. it should be right. .
. . it was the right thigh. so this is, you know, [a] typographical
error. . . . and then on page six, you know, instead of — instead
of left it should be right, actually. on the heading should be
right.” the court overruled Mason’s objection, stating, “Well,
i’m going to let him proceed. . . . [dr. okoye’s] not just reading
out loud what his report is. . . . i think that’s apparent to every-
body that he’s reading his report and then testifying.” Mason did
not make a specific objection after this ruling.

Other Matters at Trial.
Mason made two motions for mistrial during the course of the

trial. the first motion for mistrial occurred during jury selection.
prior to jury selection, the court had granted Mason’s motion to
allow him to wear civilian clothing and to remove all visible
restraints in order to shield the jury from the fact that Mason was
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in jail during the pendency of the trial. during voir dire, jurors
had been asked if they knew anyone in the courtroom. at the end
of voir dire, the state asked if anyone “for whatever reason
would answer something different or wants to offer any other
opinions.” one potential juror stated that “there is [sic] two peo-
ple that have changed in this room since this morning and i do
know one of them fairly close.” the prospective juror stated that
the person he knew was “[y]our transport jailer.” the state did
not pursue the issue, and the prospective juror gave no further
elaboration. immediately thereafter, the proceedings were ad -
journed, and after recess, before the prospective jurors returned,
Mason moved for mistrial based on the potential juror’s identi-
fication of a person in the courtroom as a transport jailer. the
motion was denied. further, Mason rejected the court’s offer to
instruct the other potential jurors to ignore the comment, rea-
soning that such instruction would draw their attention to the
comment. Jury selection continued.

the second motion for mistrial occurred during prentice’s
testimony. prior to trial, the court had sustained a motion in
 limine preventing witnesses from testifying about their own or
others’ participation in gangs. during direct examination, the
state asked prentice why he initially lied to the police. prentice
replied that he was scared, that he was protecting his brother,
and that “if — well, where i grew up, if you sit there and tell
somebody it can probably mean your life.” defense counsel
immediately approached the bench and moved for mistrial,
arguing that prentice’s answer violated the motion in limine
against testimony regarding gang affiliation. the court denied
the motion for mistrial, and prentice’s testimony continued.

at the final jury instruction conference, Mason requested a
lesser-included offense instruction on robbery and attempted
robbery as lesser-included offenses of felony murder. the court
refused the instruction.

the jury found Mason guilty of first degree murder and use of
a deadly weapon to commit a felony. the court sentenced Mason
to life imprisonment on the murder conviction and to a consec-
utive term of 10 to 25 years’ imprisonment on the weapon con-
viction. Mason appeals.
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assiGnMents of error
Mason asserts that the court erred in (1) refusing to give his

requested instructions regarding prior inconsistent statements
with respect to Wagy’s and prentice’s testimonies; (2) refusing
to give his requested accomplice instructions with respect to
Wagy’s and prentice’s testimonies; (3) refusing to give a lesser-
included offense instruction regarding robbery and attempted
robbery; (4) overruling his motion in limine and allowing the
expert testimony of bohaty and, specifically, in placing the bur-
den of proof on him and in giving inadequate reasoning for its
ruling; (5) allowing the forensic pathologist to testify using his
final anatomic report; and (6) overruling both his motions for
mistrial. Mason also asserts that there was insufficient evidence
to support his convictions.

standards of revieW
[1] to establish reversible error from a court’s refusal to give

a requested instruction, an appellant has the burden to show that
(1) the tendered instruction is a correct statement of the law, (2)
the tendered instruction is warranted by the evidence, and (3) the
appellant was prejudiced by the court’s refusal to give the ten-
dered instruction. State v. Wisinski, 268 neb. 778, 688 n.W.2d
586 (2004).

[2-4] in proceedings where the nebraska evidence rules
apply, the admissibility of evidence is controlled by the nebraska
evidence rules; judicial discretion is involved only when the
rules make discretion a factor in determining admissibility. State
v. King, 269 neb. 326, 693 n.W.2d 250 (2005). the standard for
reviewing the admissibility of expert testimony is abuse of dis-
cretion. Id. an abuse of discretion occurs when a trial court’s
decision is based upon reasons that are untenable or unreasonable
or if its action is clearly against justice or conscience, reason, and
evidence. Id.

[5] regardless of whether the evidence is direct, circumstan-
tial, or a combination thereof, and regardless of whether the is -
sue is labeled as a failure to direct a verdict, insufficiency of the
evidence, or failure to prove a prima facie case, the standard is
the same: in reviewing a criminal conviction, an appellate court
does not resolve conflicts in the evidence, pass on the  credibility
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of witnesses, or reweigh the evidence; such matters are for the
finder of fact, and a conviction will be affirmed, in the absence
of prejudicial error, if the evidence admitted at trial, viewed and
construed most favorably to the state, is sufficient to support the
conviction. State v. Sanders, 269 neb. 895, 697 n.W.2d 657
(2005).

[6] the decision whether to grant a motion for mistrial is
within the discretion of the trial court and will not be disturbed
on appeal in the absence of an abuse of discretion. State v. Van,
268 neb. 814, 688 n.W.2d 600 (2004).

analysis
Prior Inconsistent Statements Instructions.

Mason first asserts that the court erred in refusing to give his
requested instructions regarding prior inconsistent statements at
the time of Wagy’s and prentice’s testimonies. the instructions
Mason requested with respect to Wagy’s testimony read as follows:

Members of the jury, the evidence that . . . Wagy
allegedly made statements that may be inconsistent with
her testimony in court was brought to your attention only
to help you decide if you believe what . . . Wagy testified
to in court and, if so, how much to rely on that testimony.
if you believe that she said something different earlier, then
it will be up to you to decide if what she said here in court
was true. you may not consider what may have been said
earlier as proof of [Mason’s] guilt or of any fact contained
in those earlier statements.

Mason requested a similar instruction with respect to prentice’s
testimony.

to establish reversible error from a court’s refusal to give a
requested instruction, an appellant has the burden to show that
(1) the tendered instruction is a correct statement of the law, (2)
the tendered instruction is warranted by the evidence, and (3) the
appellant was prejudiced by the court’s refusal to give the ten-
dered instruction. State v. Wisinski, 268 neb. 778, 688 n.W.2d
586 (2004). the parties do not appear to dispute that the pro-
posed instructions were correct statements of the law, and as
Mason notes, the instructions were based on nJi2d Crim. x5.3.
it further appears undisputed that the evidence supported the
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instructions because there was evidence that both Wagy and
prentice had made prior statements that were inconsistent with
their testimonies at trial. thus, resolution of this issue depends
on whether Mason was prejudiced by the court’s refusal to give
the tendered instructions. We conclude that Mason was not prej-
udiced and that therefore, the court’s refusal to give the instruc-
tions was not reversible error.

Mason argues that he was prejudiced by the refusal to give the
instructions because it was critical to his defense to emphasize
the numerous inconsistent statements made by the two witnesses
whose testimonies served as evidence identifying him as the
shooter. he argues that the instructions needed to be given at the
time of those testimonies in order to properly focus the jury’s
attention on the significance of the prior inconsistent statements.

[7,8] We have stated that it is not error for a trial court to refuse
to give a defendant’s requested instruction where the substance of
the requested instruction was covered in the instructions given.
State v. Gales, 269 neb. 443, 694 n.W.2d 124 (2005). all the jury
instructions must be read together, and if, taken as a whole, they
correctly state the law, are not misleading, and adequately cover
the issues supported by the pleadings and the evidence, there is
no prejudicial error necessitating reversal. Id. in this respect, we
note that in both the opening and closing instructions, the court
instructed the jury regarding the use of prior inconsistent state-
ments to assess witnesses’ credibility. ordinarily, these opening
and closing instructions are sufficient. in the opening instruc-
tions, the jury was instructed that it would decide the credibility
of witnesses and that in determining credibility it could consider,
inter alia, “previously [sic] statements or conduct of the witness
that tends to support or to contradict the witness’ testimony at this
trial.” in the closing instructions, the court similarly instructed
the jury members that they were “the sole judges of the credibil-
ity of the witnesses” and that in determining this they could con-
sider, inter alia, “[a]ny previous statement or conduct of the wit-
ness that is consistent or inconsistent with the testimony of the
witness at this trial.”

also, contrary to Mason’s argument that the jury’s attention
was not properly drawn to the significance of the prior inconsist-
ent statements, we note that in the cross-examinations of both
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Wagy and prentice there was substantial questioning regarding
each witness’ prior statements and the inconsistency of such
statements when compared to their testimonies given at trial. in
addition, Mason’s closing arguments focused attention on Wagy’s
and prentice’s prior inconsistent statements. because the sub-
stance of the requested instructions was covered in both the open-
ing and closing instructions and because the jury’s attention was
directed toward the importance of the prior inconsistent state-
ments, both in the cross-examinations and during Mason’s clos-
ing arguments, we conclude that Mason has failed to demonstrate
that he was prejudiced by the court’s refusal to give the requested
instructions at the time of Wagy’s and prentice’s testimonies.

Accomplice Instruction.
Mason also assigns error to the court’s refusal to give his

requested instructions based on nJi2d Crim. 5.6, regarding ac -
complice testimony, with respect to both prentice’s and Wagy’s
testimonies. We conclude that the requested instructions were
not supported by the evidence and that therefore, the court did
not err in refusing to give the requested instructions.

the requested instruction with respect to Wagy read as follows:
there has been testimony from . . . Wagy, a claimed

accomplice of [Mason]. you should closely examine her
testimony for any possible motive she might have to tes-
tify falsely. you should hesitate to convict [Mason] if you
decide that . . . Wagy testified falsely about an important
matter and that there is no other evidence to support her
testimony.

in any event, you should convict [Mason] only if the evi -
dence satisfies you beyond a reasonable doubt of his guilt.

Mason requested an identical instruction with respect to
prentice’s testimony. instead of the requested instructions, the
court gave an instruction stating, “you should closely examine
the testimony of . . . Wagy and prentice . . . for any possible
motive each might have to testify falsely.” Mason objected to the
giving of this instruction.

as noted above, to establish reversible error from a court’s
refusal to give a requested instruction, an appellant has the
 burden to show that (1) the tendered instruction is a correct
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statement of the law, (2) the tendered instruction is warranted
by the evidence, and (3) the appellant was prejudiced by the
court’s refusal to give the tendered instruction. State v. Wisinski,
268 neb. 778, 688 n.W.2d 586 (2004). We determine that the
full instructions requested by Mason were not warranted by the
evidence and that Mason was not prejudiced by the court’s
refusal to give the full instructions.

Mason points to the testimonies given by Wagy and prentice
to the effect that Mason, Wagy, and prentice all went together to
get drugs from king. both Wagy and prentice testified that
immediately prior to shooting king in the hand, Mason said to
king, “break yourself,” and prentice testified that this statement
meant that Mason was telling king to “Give me everything.”
Mason argues that the jury could have inferred from this that
Mason was robbing king of the drugs in his possession and that
the three had conspired and planned to rob king. Mason further
argues that the two witnesses’ status as accomplices is supported
by evidence of their behavior after the shooting — both wit-
nesses initially lied to the police regarding their involvement;
prentice threw away his clothes, which had been stained by
king’s blood; Wagy was attempting to hide from police when
they contacted her the day after the shooting; and Wagy had
burned her car, which was also stained with king’s blood.

With respect to the definition of an “accomplice,” this court
has stated:

“ ‘to constitute one an accomplice he must take some part
in the crime, perform some act, or owe some duty to the
person in danger that makes it incumbent on him to pre-
vent the commission of the crime. Mere presence, acqui-
escence, or silence, in the absence of a duty to act, is not
enough, however reprehensible it may be, to constitute one
an accomplice. the knowledge that a crime is being or is
about to be committed cannot be said to constitute one an
accomplice . . . .’ ”

State v. Sutton, 231 neb. 30, 45, 434 n.W.2d 689, 699 (1989)
(quoting Wilson v. State, 170 neb. 494, 103 n.W.2d 258 (1960).
see, also, State v. Salas, 231 neb. 471, 436 n.W.2d 547 (1989);
State v. Morrow, 220 neb. 247, 369 n.W.2d 89 (1985). based
on this definition, although there might have been evidence
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that Wagy and prentice were accomplices to an attempted drug
transaction, there is no evidence that they were accomplices to
an attempted robbery or to the shooting. neither Wagy nor
prentice testified that there was a plan to rob or to kill king.
instead, they testified only that they were meeting king to pur-
chase drugs, and they testified that they did not know Mason
was going to attempt to rob or shoot king. Mason testified in
his defense that he had no part in the events leading to king’s
death, and therefore, there was nothing in Mason’s testimony
which would indicate a plan between himself, Wagy, and
prentice to rob or kill king. because there was no evidence that
Wagy and prentice were accomplices to the crimes charged in
this case, the court did not err in refusing to give the entire
accomplice instructions requested by Mason.

to the extent there was evidence that Wagy and prentice tried
to cover up the crime, such evidence points to their possibly
being “accessories after the fact.” in State v. Quintana, 261 neb.
38, 621 n.W.2d 121 (2001), the defendant requested an accom-
plice instruction based on nJi2d Crim. 5.6. instead, the court
gave a jury instruction stating that there was evidence that the
witnesses at issue were “ ‘accessories after the fact’ ” and stat-
ing that “ ‘[y]ou should closely examine their testimony for any
possible motive they might have to testify falsely.’ ” 261 neb. at
45, 621 n.W.2d at 130. We acknowledged that at least one of
the witnesses was arguably an accomplice rather than an acces-
sory after the fact, and we stated, “it is the rule in this state that
a defendant is entitled to a cautionary instruction on the weight
and credibility to be given to the testimony of an accomplice,
and the failure to give such an instruction is reversible error.” Id.
at 61, 621 n.W.2d at 139. however, in Quintana, we held that
considering the instructions taken as a whole, the substance of
the refused instruction was presented to the jury. We found it
important in Quintana that the jury was instructed to closely
examine the witnesses’ testimony for any possible motive to tes-
tify falsely and that the state was required to prove each and
every element of the offense charged beyond a reasonable doubt
and that otherwise, the jury was to find the defendant not guilty.

in the present case, as in Quintana, Mason was not preju-
diced by the court’s refusal to give his requested instructions
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because the parts of the instructions that were relevant, namely
that the jury should be instructed to closely examine the wit-
nesses’ testimony for motive to testify falsely and to convict
only if there is evidence beyond a reasonable doubt, were given.
instructions identifying Wagy and prentice as “accomplices”
were not necessary, nor were such instructions supported by the
evidence. therefore, the court in this case did not err in refus-
ing to give the entire instructions requested by Mason, and we
reject this assignment of error.

Lesser-Included Offense Instruction.
Mason asserts that the court erred in refusing to give an in -

struction regarding robbery and attempted robbery as lesser-
included offenses of felony murder. We conclude that the evi-
dence in this case did not produce a rational basis for acquitting
Mason of felony murder and convicting him of robbery or
attempted robbery and that therefore, the court did not err in
refusing the instruction.

[9] a court must instruct on a lesser-included offense if (1)
the elements of the lesser offense for which an instruction is
requested are such that one cannot commit the greater offense
without simultaneously committing the lesser offense and (2)
the evidence produces a rational basis for acquitting the defend-
ant of the greater offense and convicting the defendant of the
lesser offense. State v. Williams, 243 neb. 959, 503 n.W.2d 561
(1993). With respect to whether robbery and attempted robbery
are lesser-included offenses of felony murder in this case, we
note that in State v. Bjorklund, 258 neb. 432, 472, 604 n.W.2d
169, 207 (2000), we said:

We have stated that a predicate felony is a lesser-included
offense of felony murder for sentencing purposes, such that
a defendant cannot be convicted and sentenced for both fel-
ony murder and the underlying felony without violating the
double Jeopardy Clause. see, State v. Nissen, 252 neb. 51,
560 n.W.2d 157 (1997); State v. McHenry, 250 neb. 614,
550 n.W.2d 364 (1996). however, we have not directly
confronted the question of whether a defendant in a felony
murder case may be entitled to a lesser-included offense
instruction on the underlying felony.
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in Bjorklund, we determined that we did not need to decide the
issue because even if the predicate felony were a lesser-included
offense, the evidence in that case did not produce a rational basis
for acquitting the defendant of felony murder and convicting
him of the predicate felonies and, therefore, the second prong of
Williams was not met.

similar to Bjorklund, in the present case, we need not decide
whether robbery and attempted robbery are lesser-included of -
fenses of felony murder because the evidence in this case does
not produce a rational basis for acquitting Mason of felony mur-
der and convicting him of robbery or attempted robbery. the
evidence presented by the state supported a finding of felony
murder. Wagy’s testimony was that Mason shot king in the
hand, although she was not clear on whether he fired a second
shot, and prentice’s testimony was that Mason shot king in
the hand and shot at him again when king left the vehicle.
although he could not identify Mason as the shooter, Mitchell
testified that king was shot by a bullet fired from the car that
Wagy and prentice testified was occupied by Mason, Wagy, and
prentice. Mason’s testimony in his own defense was that he was
elsewhere at the time the murder was committed and that he
was not involved in any of the events. therefore, either the jury
could have believed Mason’s story, in which case, he would
not have been found guilty of either felony murder or the pred-
icate felony, or the jury could have believed, in whole or in part,
the versions told by Wagy, prentice, and Mitchell, in which
case, Mason would be found guilty of felony murder. there was
no rational basis on which the jury could have viewed the evi-
dence presented to acquit Mason of felony murder but find him
guilty of robbery or attempted robbery. although Mason argues
that the jury could have found that he attempted to rob king
but that someone else, such as Mitchell, could have shot king,
Mason’s theories are based on speculation, there was no evi-
dence presented to support such a finding, and, on the contrary,
there was evidence that Mason shot king and that king died of
gunshot wounds.

because the evidence does not produce a rational basis for
acquitting Mason of felony murder and convicting him of rob-
bery or attempted robbery, the court did not err in refusing the
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lesser-included offense instruction. We therefore reject this as -
signment of error.

Challenge to Firearms Expert Testimony.
Mason asserts that the court erred in overruling his motion in

limine and allowing the testimony of the state’s firearms expert,
Bohaty. Mason argues that the court specifically erred by (1)
putting the burden on Mason to prove the unreliability of the
expert’s testimony rather than putting the burden on the state to
prove reliability and (2) failing in its order to give adequate
analysis of its reasons for admitting the evidence. We find no
merit to Mason’s claims, and we conclude that the court did not
abuse its discretion by admitting the testimony.

[10] an expert’s opinion is ordinarily admissible under neb.
evid. R. 702, neb. Rev. stat. § 27-702 (Reissue 1995), if the wit-
ness (1) qualifies as an expert, (2) has an opinion that will assist
the trier of fact, (3) states his or her opinion, and (4) is prepared
to disclose the basis of that opinion on cross-examination. State
v. King, 269 neb. 326, 693 n.W.2d 250 (2005). When the opin-
ion involves scientific or specialized knowledge, this court held
in Schafersman v. Agland Coop, 262 neb. 215, 631 n.W.2d 862
(2001), that we will apply the principles of Daubert v. Merrell
Dow Pharmaceuticals, Inc., 509 U.s. 579, 113 s. Ct. 2786, 125
L. ed. 2d 469 (1993) (Daubert/Schafersman). Under our recent
Daubert/Schafersman jurisprudence, the trial court acts as a gate-
keeper to ensure the evidentiary relevance and reliability of an
expert’s opinion. this gatekeeping function entails a preliminary
assessment whether the reasoning or methodology underlying the
testimony is valid and whether that reasoning or methodology
properly can be applied to the facts in issue. Schafersman, supra.

a trial court’s evaluation of the admissibility of expert opin-
ion testimony is essentially a four-step process. State v. Tolliver,
268 neb. 920, 689 n.W.2d 567 (2004). the court must first
determine whether the witness is qualified to testify as an expert.
It must examine whether the witness is qualified as an expert by
his or her knowledge, skill, experience, training, and education.
If it is necessary for the court to conduct a Daubert analysis,
then the court must determine whether the reasoning or method-
ology underlying the expert testimony is scientifically valid and
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reliable. to aid the court in its evaluation, the court may consider
several factors, including but not limited to whether the reason-
ing or methodology has been tested and has general acceptance
within the relevant scientific community. once the reasoning or
methodology has been found to be reliable, the court must deter-
mine whether the methodology was properly applied to the facts
in issue. in making this determination, the court may examine
the evidence to determine whether the methodology was prop-
erly applied and whether the protocols were followed to ensure
that the tests were performed properly. finally, the court deter-
mines whether the expert evidence and the opinions related
thereto are more probative than prejudicial, as required under
neb. evid. r. 403, neb. rev. stat. § 27-403 (reissue 1995).
Tolliver, supra.

Mason’s arguments on appeal with regard to admission of the
firearms expert testimony appear to focus mainly on the second
step of this process, in which the court conducts a Daubert
analysis to determine whether the reasoning or methodology
underlying the expert testimony is scientifically valid and reli-
able. to the extent Mason challenges the court’s rulings on the
other steps of the process, we conclude that the foundation
established by the state supported the court’s conclusions that
bohaty was qualified to testify as a firearms expert, that the
methodologies used by bohaty could be applied to the evidence
in this case, and that bohaty’s testimony was more probative
than prejudicial.

regarding Mason’s challenges to the trial court’s Daubert
analysis, we note that the substance of bohaty’s testimony in -
volved opinions he developed based on his examination of the
casings and bullets related to the king shooting and, in particu-
lar, his examination of the markings on the bullets. from this
examination, bohaty was able to testify to his opinions regard-
ing the type of gun or guns from which the bullets were likely
fired. the Daubert analysis therefore was focused on the rea-
soning and methodologies bohaty used to form these opinions.

[11,12] Mason first argues that the court improperly con-
ducted the Daubert analysis by putting the burden on him to
prove that bohaty’s methodology was unreliable rather than
putting the burden on the state to prove that it was reliable.
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With regard to the respective burdens of the parties to a Daubert
challenge, we have stated that “[o]nce a party opposing an
expert’s testimony has sufficiently called into question ‘the tes-
timony’s factual basis, data, principles, [or] methods, or their
application . . . the trial judge must determine whether the testi-
mony has a reliable basis in the knowledge and experience of
the relevant discipline.’ ” Zimmerman v. Powell, 268 neb. 422,
429, 684 n.W.2d 1, 8 (2004) (quoting Schafersman v. Agland
Coop, 262 neb. 215, 631 n.W.2d 862 (2001)). it is thus appar-
ent that the initial task falls on the party opposing expert testi-
mony to sufficiently call into question the reliability of some
aspect of the anticipated testimony. after the factual basis, data,
principles, or methods, or their application has been sufficiently
called into question, then the proponent of the expert testimony
has the burden of showing that the testimony is reliable. see
U.S. v. Hicks, 389 f.3d 514 (5th Cir. 2004).

in the present case, Mason filed an initial motion in limine
challenging bohaty’s testimony. the motion in limine was a
general challenge which failed to specify the aspects of bohaty’s
testimony that Mason asserted to be unreliable. in reaction to the
initial motion in limine, the court ordered bohaty to submit him-
self for deposition and ordered Mason to specify the inadequa-
cies of the expert’s testimony. the court thus aided Mason in
sufficiently calling into question aspects of bohaty’s testimony.

after the deposition, Mason filed a second motion in limine,
in which he asserted, inter alia, that the reliability of bohaty’s
theory and methodology had not been established, because he
only provided his opinion as to such reliability and did not pro-
vide any documentation of testing of such reliability. although
in his original motion in limine, Mason had made general asser-
tions regarding reliability, in his second motion in limine, Mason
specified his objections to the reliability of bohaty’s testimony
to the extent that he sufficiently called reliability into question.

Contrary to Mason’s argument on appeal, the court did not
place the burden on him to prove that the expert testimony was
unreliable. instead, by giving Mason the opportunity to depose
bohaty and by directing him to specify his objections to bohaty’s
testimony, the court was guiding Mason in meeting his initial bur-
den to sufficiently call some aspect of the expert testimony into
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question. after Mason had done so in the second motion in lim-
ine, the state then had the burden of showing that the testimony
was reliable. the state undertook to meet this burden by entering
into evidence, in addition to bohaty’s deposition taken by Mason,
the laboratory report of bohaty’s testing in this case and the bill
of exceptions from the trial of Mason’s cousin, at which trial,
bohaty testified to the same matters to which he was going to
 testify in Mason’s trial. bohaty’s testimony at the cousin’s trial
included testimony which provided foundation with regard to
bohaty’s qualifications as well as the reliability of the methodol-
ogy he used to form his opinions. the burden was on the state to
establish reliability, and in its order overruling Mason’s motion in
limine, the court determined that the state had met its burden.

With respect to the court’s order, Mason argues that the court
failed to give adequate analysis of its reasons for admitting the
expert testimony of bohaty. Mason relies on Zimmerman v.
Powell, 268 neb. 422, 684 n.W.2d 1 (2004), in which this court
concluded in a jury trial that because the trial court failed to
explain its reasoning, the court had abdicated its gatekeeping
duty under Daubert/Schafersman. Compare State v. Fernando-
Granados, 268 neb. 290, 682 n.W.2d 266 (2004) (extensive find-
ings in nonjury case demonstrated gatekeeping duty performed).
We stated in Zimmerman that a court

adequately demonstrates that it has performed its gatekeep-
ing duty when the record shows (1) the court’s conclusion
whether the expert’s opinion is admissible and (2) the rea-
soning the court used to reach that conclusion, specifically
noting the factors bearing on reliability that the court relied
on in reaching its determination.

268 neb. at 430-31, 684 n.W.2d at 9. We concluded in
Zimmerman that the record included the court’s conclusions, but
lacked analysis. We elaborated, stating:

the court should have explained why [the expert’s] trial
testimony was sufficient to show that [the scientific method
he used] and the manner in which he used it were reliable.
for example, if the court believed that [the method] was
reliable because [the expert] suggested that it was widely
accepted as quality software within the engineering com-
munity, it should have said so.
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268 neb. at 435, 684 n.W.2d at 12.
in the present case, the court in its order gave reasons why it

found that bohaty’s testimony was reliable. although the court’s
analysis was not as extensive as might have been appropriate in
a more complicated case, given the subject matter at issue, the
court’s analysis was adequate. in Zimmerman, we acknowledged
that the Daubert model recognizes that “a range of reasonable
methods exists for distinguishing reliable expert testimony from
false expertise.” 268 neb. at 429, 684 n.W.2d at 8. We further
noted that “the trial court has considerable discretion in deciding
what procedures to use in determining if an expert’s testimony
satisfies Daubert/Schafersman” and that “[t]he trial court’s dis-
cretion further extends to deciding what factors are reasonable
measures of reliability in each case.” Id.

the type of ballistics and firearms testimony that bohaty pre-
sented in this case was not novel and is fairly routine in cases
involving the use of firearms. therefore, the Daubert analysis
did not need to be as extensive as it might have been if the testi-
mony involved more complicated, less routine methods of test-
ing. in State v. Leibhart, 266 neb. 133, 144, 662 n.W.2d 618,
628 (2003), with respect to a Daubert challenge to expert testi-
mony regarding shaken baby syndrome, we stated:

We note that the evidence presented at the Daubert hear-
ing in this case was not extensive and consisted mainly of
[the expert’s] testimony and his reference to the relevant
literature. however, the level of inquiry in a Daubert hear-
ing may vary depending on the nature of the expert testi-
mony challenged, and the inquiry in the present case was
appropriate and sufficient. as we stated in Schafersman [v.
Agland Coop, 262 neb. 215, 631 n.W.2d 862 (2001)],
Daubert “does not require that courts reinvent the wheel
each time that evidence is adduced.” 262 neb. at 228, 631
n.W.2d at 874.

We noted in Leibhart that expert testimony regarding shaken
baby syndrome had been previously admitted by courts in this
state and that courts in other states had found such testimony
reliable. We further stated:

General acceptance is one of several factors that may be
considered to determine the reliability of expert testimony.
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in this regard, we note that a reexamination under Daubert
v. Merrell Dow Pharmaceuticals, Inc., 509 u.s. 579, 113
s. Ct. 2786, 125 l. ed. 2d 469 (1993), is most appropriate
“where recent developments raise doubts about the valid-
ity of previously relied-upon theories or techniques.”
Schafersman, 262 neb. at 228, 631 n.W.2d at 874.

Leibhart, 266 neb. at 144, 662 n.W.2d at 628.
similar to the expert testimony in Leibhart, the type of ballis-

tics and firearms testimony to which bohaty testified in this trial
has commonly been admitted in this state. see, State v. Jacob,
253 neb. 950, 574 n.W.2d 117 (1998); State v. Kula, 252 neb.
471, 562 n.W.2d 717 (1997); State v. Perrigo, 244 neb. 990, 510
n.W.2d 304 (1994); State v. Carter, 241 neb. 645, 489 n.W.2d
846 (1992); State v. Boppre, 234 neb. 922, 453 n.W.2d 406
(1990); State v. Trevino, 230 neb. 494, 432 n.W.2d 503 (1988).
expert testimony similar to that given in this case has been found
reliable under a Daubert analysis in other jurisdictions. see U.S.
v. Hicks, 389 f.3d 514, 526 (5th Cir. 2004) (stating that “[w]e
have not been pointed to a single case in this or any other circuit
suggesting that the methodology employed by [the government’s
ballistics expert] is unreliable”). see, also, U.S. v. Foster, 300 f.
supp. 2d 375 (d. Md. 2004), and cases cited therein.

in a case involving a more novel methodology or a methodol -
ogy which had been more significantly called into question, a
more extensive inquiry and more extensive analysis and reason-
ing would have been indicated. Considering the nature of the
expert testimony involved in this case, we conclude that the
court’s inquiry, analysis, and ruling with respect to Mason’s
challenge were adequate and that the court did not abuse its dis-
cretion in admitting bohaty’s expert testimony. see State v.
King, 269 neb. 326, 693 n.W.2d 250 (2005) (admissibility of
expert testimony reviewed for abuse of discretion). We therefore
reject Mason’s assignments of error with respect to the admis-
sion of bohaty’s testimony.

Testimony of Forensic Pathologist.
Mason asserts that the court erred in overruling his objection

to the testimony of the forensic pathologist, dr. okoye. Mason
objected on the basis that dr. okoye was “just reading from his
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[final anatomic] report. he’s not testifying from any independent
recollection or anything like that at this time.” We conclude that
the record indicates that dr. okoye was not merely reading from
his report and that therefore, the court did not err in overruling
Mason’s objection.

in support of his assertion that it was error for the court to
allow dr. okoye to testify by reference to his prepared notes
under the guise of refreshing his recollection, Mason cites Hall
v. American Bakeries Co., 873 f.2d 1133 (8th Cir. 1989).
although the Court of appeals for the eighth Circuit in Hall
found the use of notes to be error, the court noted that “[n]o
foundation was laid regarding [the witness’] need to refresh his
memory or whether the notes would be of assistance.” 873 f.2d
at 1136. likewise, in Baker v. Boren, 129 idaho 885, 893, 934
p.2d 951, 959 (idaho app. 1997), also cited by Mason, the court
concluded that “the proper foundation for use of [a witness’]
notes was not laid.” in the present case, Mason makes no argu-
ment with regard to foundation and it appears from the record
that proper foundation was made that dr. okoye needed to
refresh his memory and that the report would help him do so.
although the cases indicate that it was error for the court to
allow a witness with no independent recollection to simply read
from notes, the record in this case does not indicate that dr.
okoye simply read from his report. We further note that Mason
did not move to strike dr. okoye’s testimony, nor does he direct
us on appeal to portions of the testimony which should have
been excluded as prejudicial.

When overruling Mason’s objection, the court in this case
stated that “dr. okoye’s not just reading out loud what his report
is.” for support of his contention that dr. okoye was simply
reading from the report, Mason points to testimony in which dr.
okoye states that a small projectile was recovered in relation to
a “gunshot wound of the left anterior thigh area” and then im -
mediately thereafter amends the statement saying, “actually, it’s
a typographical error. it should be right. . . . it was the right
thigh. so this is, you know, [a] typographical error. . . . and then
on page six, you know, instead of — instead of left it should be
right, actually. on the heading should be right.” the portion of
the record highlighted by Mason does not indicate that dr.
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okoye was simply reading his report into the record; to the con-
trary, the witness’ correction of the report indicates that he was
testifying from present recollection rather than merely from
reading the report.

the trial court observed dr. okoye’s testimony and stated that
dr. okoye was not merely reading from his report, and our
review of the record does not contradict this statement but instead
indicates that dr. okoye was testifying from his independent
 recollection as evidenced by his correcting portions of the report.
We therefore conclude that the court did not err in overruling
Mason’s objection, and we reject this assignment of error.

Motions for Mistrial.
Mason asserts that the court erred in denying both motions

for mistrial that he made during the course of the trial. We con-
clude that the court did not abuse its discretion in denying either
motion.

[13] the decision whether to grant a motion for mistrial is
within the discretion of the trial court and will not be disturbed
on appeal in the absence of an abuse of discretion. State v. Van,
268 neb. 814, 688 n.W.2d 600 (2004). a mistrial is properly
granted in a criminal case where an event occurs during the
course of a trial which is of such a nature that its damaging effect
cannot be removed by proper admonition or instruction to the
jury and thus prevents a fair trial. Id.

the first motion for mistrial occurred during jury selection
when a potential juror stated that he knew a person in the court-
room and that the person was “[y]our transport jailer.” Mason
moved for mistrial on the basis that the potential juror’s com-
ment could prejudice the other jurors. Mason argued that the
comment violated the spirit of rulings that had been issued prior
to trial allowing Mason to wear civilian clothing and to remove
all restraints except a leg restraint while in court. Mason argued
that the object in granting such motions was to shield the jury
from the knowledge that Mason was in jail during trial, because
such knowledge would be prejudicial to his defense. the court
overruled the motion for mistrial.

We conclude that the court did not abuse its discretion in deny-
ing the first motion for mistrial. the prospective juror’s statement
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that he recognized a person in the courtroom as a transport jailer
was not a statement that Mason was known to be incarcerated,
and in any event, we cannot say that the comment would have
prejudiced the jury with respect to its task of fairly weighing the
evidence. the state did not further question the prospective juror,
and he did not further elaborate. the challenged comment was
fleeting and did not violate the specific pretrial rulings.

the second motion for mistrial occurred during prentice’s
testimony when prentice stated that he had originally lied to the
police because “if — well, where i grew up, if you sit there and
tell somebody it can probably mean your life.” Mason argued
that the comment violated an order granting a motion in limine
preventing witnesses from testifying about their own or others’
participation in gangs. the court denied Mason’s motion for
mistrial.

We conclude that the court did not abuse its discretion in
denying Mason’s second motion for mistrial. prentice’s com-
ment, “where i grew up,” did not violate the motion in limine
against testimony regarding gang affiliation. fear of reprisal for
testifying could be a concern whether or not in reference to
gang activity, and prentice’s expression of such fear would not
necessarily be understood as testimony regarding gang activity.

We note that with regard to the prospective juror’s comment
in this case, Mason declined the court’s offer to give an instruc-
tion at the time. furthermore, with respect to both incidents in
this case, neither incident required an instruction or admonition
because neither comment was so prejudicial that it could have
prevented a fair trial. in State v. McLemore, 261 neb. 452, 466,
623 n.W.2d 315, 327 (2001), we concluded that the court did
not abuse its discretion in not granting a motion for mistrial
based on a “vague statement [that] did not inform the jury” of
potentially prejudicial information. there was no mention in
McLemore that any admonition or instruction was made with
respect to the statement. similarly, in the present case, the state-
ments upon which Mason moved for mistrial did not, as Mason
argues, inform the jury of potentially prejudicial information
and therefore, there was no need for an admonition or instruc-
tion. furthermore, if the court had instructed on either incident
in this case, it would merely have served to draw the jury’s
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attention to the comments and raised questions in the jurors’
minds regarding the meaning and importance of the comments.

We conclude that the court did not abuse its discretion in
overruling the motions for mistrial, and we reject this assign-
ment of error.

Sufficiency of Evidence.
finally, Mason asserts that the evidence was not sufficient to

support his convictions for first degree murder and use of a
deadly weapon to commit a felony. We conclude that the evi-
dence in this case was sufficient to support Mason’s convictions.

regardless of whether the evidence is direct, circumstantial,
or a combination thereof, and regardless of whether the issue is
labeled as a failure to direct a verdict, insufficiency of the evi-
dence, or failure to prove a prima facie case, the standard is the
same: in reviewing a criminal conviction, an appellate court does
not resolve conflicts in the evidence, pass on the credibility of
witnesses, or reweigh the evidence; such matters are for the
finder of fact, and a conviction will be affirmed, in the absence
of prejudicial error, if the evidence admitted at trial, viewed and
construed most favorably to the state, is sufficient to support the
conviction. State v. Sanders, 269 neb. 895, 697 n.W.2d 657
(2005).

Mason asserts that the only direct evidence of his guilt were
the testimonies of Wagy and prentice. he argues that because
their testimonies were “unbelievable,” they lacked sufficient pro-
bative force for the jury to find him guilty beyond a reasonable
doubt. Mason posits that it is possible that Wagy or prentice com-
mitted the murder or that they conspired together and blamed
Mason for the killing in order to lessen their punishment. Mason
contends that because of Wagy’s and prentice’s inconsistent
statements and their potential motives to lie, this court should
conclude that their testimonies lacked sufficient probative force
as a matter of law and that therefore, there was not sufficient evi-
dence to convict Mason.

the issue of the witnesses’ credibility was to be decided by
the jury, and if the jury believed their testimonies, there was
 sufficient evidence to support Mason’s conviction. as noted
above, in reviewing a conviction, this court does not pass on the
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credibility of witnesses because such matters are for the finder
of fact. Sanders, supra. Mason’s argument hinges on his pro-
posal that this court should conclude as a matter of law that
Wagy’s and prentice’s testimonies were unreliable; under the
standard of review recited above, we will not do so. the jury
was presented with evidence from which it could assess the wit-
nesses’ credibility. despite their inconsistent prior statements
and their potential motives, about which the jury was made
aware, the jury was properly permitted to believe Wagy’s and
prentice’s testimonies to the effect that Mason shot king, and
such testimonies, along with the other evidence presented, in -
cluding evidence that king died from gunshot wounds, provided
sufficient evidence on which to convict Mason. We therefore
reject this assignment of error.

ConClusion
having rejected each of Mason’s assignments of error, we

affirm his convictions and sentences.
affirMed.

beCky a. White, appellant, v.
verlyn J. White, appellee.

709 n.W.2d 325

filed february 3, 2006.    no. s-05-135.

1. Judgments: Jurisdiction: Appeal and Error. When a jurisdictional question does

not involve a factual dispute, determination of the issue is a matter of law, which

requires an appellate court to reach a conclusion independent from that of the trial

court. however, when the determination rests on factual findings, a trial court’s deci-

sion on the issue will be upheld unless the factual findings concerning jurisdiction are

clearly incorrect.

2. Child Custody: Jurisdiction: Appeal and Error. the question as to whether juris-

diction existing under the nebraska Child Custody Jurisdiction act should be exer-

cised is entrusted to the discretion of the trial court and is reviewed de novo on the

record. as in other matters entrusted to a trial judge’s discretion, absent an abuse of

discretion, the decision will be upheld on appeal.

3. Statutes: Appeal and Error. statutory interpretation presents a question of law.

When reviewing questions of law, an appellate court has an obligation to resolve the

questions independently of the conclusions reached by the trial court.
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4. Actions: Child Custody: Time. pursuant to neb. rev. stat. § 43-1266 (reissue

2004), a motion or other request for relief made in a child custody proceeding or to

enforce a child custody determination which was commenced before January 1, 2004,

is governed by the law in effect at the time the motion or other request was made.

5. Statutes. absent anything to the contrary, statutory language is to be given its plain

and ordinary meaning.

6. Child Custody: Jurisdiction. a court of this state which is competent to decide child

custody matters has jurisdiction to make a child custody determination if this state is

the home state of the child at the time of commencement of the proceeding.

7. Child Custody: States: Time: Words and Phrases. “home state” is defined as the

state in which the child immediately preceding the time involved lived with his or her

parents, a parent, or a person acting as a parent, for at least 6 consecutive months.

8. Child Custody: Jurisdiction: States. a court of this state shall not exercise its juris-

diction under the nebraska Child Custody Jurisdiction act if, at the time of filing the

petition, a proceeding concerning the custody of the child was pending in a court of

another state exercising jurisdiction substantially in conformity with the nebraska

Child Custody Jurisdiction act.

9. Child Custody: Modification of Decree: Jurisdiction: States. a court which has

jurisdiction under the nebraska Child Custody Jurisdiction act to make an initial or

modification decree may decline to exercise its jurisdiction any time before making

a decree if it finds that it is an inconvenient forum to make a custody determination

under the circumstances of the case and that a court of another state is a more appro-

priate forum.

10. Child Custody: Jurisdiction: States. the end goal of the nebraska Child Custody

Jurisdiction act is that litigation concerning the custody of a child takes place in the

state which can best decide the case.

11. Appeal and Error. to be considered by an appellate court, an alleged error must be

both specifically assigned and specifically argued in the brief of the party asserting

the error.

appeal from the district Court for platte County: robert r.
steinke, Judge. affirmed.

John J. kohl, of raynor, rensch & pfeiffer, for appellant.

stan a. emerson, of sipple, hansen, emerson & schumacher,
for appellee.
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hendry, C.J.
introduCtion

becky a. White, now becky a. bedore, appeals the order of
the platte County district Court granting becky’s ex-husband,
verlyn J. White, permanent custody of the parties’ children. We
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granted becky’s petition to bypass the nebraska Court of
appeals.

faCtual baCkGround
becky and verlyn were divorced in kansas in april 1999. at

the time of the divorce, the parties had three minor children:
andrea, born July 29, 1992; Cameron, born august 30, 1994;
and blaize, born July 9, 1997. the kansas district court awarded
the parties joint custody of the children, with the “primary place
of residence” of the children to be with becky.

prior the entry of the divorce decree, verlyn moved from
kansas to nebraska. in september 1999, becky and the children
also moved from kansas to nebraska, where they lived until
august 12, 2000. on august 12, becky and the children moved
to Colorado.

on august 10, 2000, verlyn petitioned the kansas district
court for a change in the permanent residency of the children.
becky responded by filing a motion to dismiss, challenging the
district court’s subject matter jurisdiction. on april 6, 2001, the
kansas district court denied becky’s motion to dismiss, con-
cluding that it did have jurisdiction but finding that no mate-
rial change in circumstance justified a change in permanent
residence.

in december 2002, verlyn again petitioned the kansas dis-
trict court for a change in the permanent residency of the chil-
dren. that petition was granted on february 28, 2003, and
the children’s residence was transferred to verlyn in platte
County, nebraska, where they have lived since the granting of
that petition.

becky appealed from the order of the kansas district court.
in her appeal, becky challenged the jurisdiction of the court. in
a memorandum opinion dated december 5, 2003, the kansas
Court of appeals concluded that the kansas district court
lacked jurisdiction to grant residential custody to verlyn. see In
re Marriage of White, no. 90,429, 2003 Wl 22902791 (kan.
app. dec. 5, 2003) (unpublished disposition listed in table at 79
p.3d 1093). in doing so, it reasoned that as of august 10, 2000,
the date verlyn commenced his initial action in the kansas dis-
trict court, “all parties had lived in nebraska for 11 months
prior to the filing of the first motion in august 2000” and that
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as a result, “nebraska was the children’s home state in august
2000.” Id. at *2. It then held that “[w]e vacate the February 28,
2003, order wherein residential custody was changed to Verlyn.
residential custody is in becky a. White, n/k/a becky bedore
and the previous orders of the trial court are controlling of cus-
tody, support, and visitation.” Id. at *3.

on December 11, 2003, 6 days following the kansas Court of
appeals’ decision, Verlyn filed a petition to modify and an ex
parte application for temporary custody in the district court for
platte County. Verlyn’s ex parte application was granted that same
day. shortly thereafter, on or about December 24, Verlyn filed
with the kansas supreme Court a “petition for review” of the
kansas Court of appeals’ decision. that request was ultimately
denied by the kansas supreme Court on February 10, 2004.

In response to Verlyn’s action commenced in the platte County
District Court, becky filed a motion to dismiss, contending, inter
alia, that the kansas proceedings prevented nebraska from as -
suming jurisdiction of Verlyn’s action. becky also filed an appli-
cation for a writ of assistance, requesting that the sheriff aid her
in taking custody of the children pursuant to the kansas Court of
appeals’ decision.

Following a hearing on Verlyn’s request for temporary cus-
tody, the district court granted Verlyn temporary custody and
denied becky’s motion to dismiss and application for a writ of
assistance. In denying becky’s motion to dismiss, the district
court determined it had subject matter jurisdiction as either the
“home state” or the state having the most “significant connec-
tion” with the children pursuant to nebraska’s version of the
Uniform Child Custody Jurisdiction and enforcement act 
(UCCJea), neb. rev. stat. §§ 43-1226 through 43-1266
(reissue 2004). on December 14, 2003, a trial was held on
Verlyn’s amended petition to modify, and he was granted perma-
nent custody. becky appeals.

assIGnMents oF error
on appeal, becky assigns, renumbered and rephrased, that the

platte County District Court erred in (1) applying nebraska’s
version of the UCCJea rather than the nebraska Child Custody
Jurisdiction act (nCCJa), neb. rev. stat. §§ 43-1201 through
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43-1225 (reissue 1998); (2) finding that it had subject matter
jurisdiction; (3) failing to find that verlyn’s pending appeal in
kansas precluded its exercise of jurisdiction; (4) exercising
jurisdiction; (5) considering the children’s best interests in deter-
mining that it had jurisdiction; and (6) “failing to hold that [its]
jurisdiction must be determined as of the date the petition to
Modify is filed.”

becky does not assign as error the district court’s finding that
“there exists a material change in circumstances such that it
would now be in the best interests of the . . . children . . . that
their physical custody and primary residence be changed and
awarded to . . . verlyn.”

standard of revieW
[1] When a jurisdictional question does not involve a factual

dispute, determination of the issue is a matter of law, which
requires an appellate court to reach a conclusion independent
from that of the trial court. however, when the determination
rests on factual findings, a trial court’s decision on the issue will
be upheld unless the factual findings concerning jurisdiction are
clearly incorrect. In re Interest of Kelley D. & Heather D., 256
neb. 465, 590 n.W.2d 392 (1999).

[2] the question as to whether jurisdiction existing under the
nCCJa should be exercised is entrusted to the discretion of the
trial court and is reviewed de novo on the record. as in other
matters entrusted to a trial judge’s discretion, absent an abuse of
discretion, the decision will be upheld on appeal. In re Interest
of Kelley D. & Heather D., supra.

analysis
[3] in her first assignment of error, becky argues that the

 district court erred in analyzing whether it had jurisdiction under
the uCCJea rather than under the nCCJa. the resolution of
becky’s first assignment of error involves a question of statutory
interpretation. statutory interpretation presents a question of
law. When reviewing questions of law, an appellate court has an
obligation to resolve the questions independently of the conclu-
sions reached by the trial court. Farber v. Lok-N-Logs, Inc., 270
neb. 356, 701 n.W.2d 368 (2005).
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[4,5] the petition to modify in this action was filed by verlyn
on december 11, 2003. pursuant to the uCCJea, and specifi-
cally § 43-1266, “[a] motion or other request for relief made in a
child custody proceeding or to enforce a child custody determi-
nation which was commenced before January 1, 2004, is gov-
erned by the law in effect at the time the motion or other request
was made.” absent anything to the contrary, statutory language is
to be given its plain and ordinary meaning. Kimminau v. Uribe
Refuse Serv., 270 neb. 682, 707 n.W.2d 229 (2005). the plain
language of § 43-1266 states that any motion or request for relief
filed prior to January 1, 2004, is to be governed by the “law in
effect at the time the motion or other request was made.” on
december 11, 2003, the date verlyn filed his petition to modify,
the law in effect was the nCCJa. thus, we determine that the dis -
trict court erred as a matter of law in applying the uCCJea rather
than the nCCJa. that, however, does not end our analysis.

having concluded that the trial court erred in applying the
uCCJea, we must next decide whether it is necessary to remand
the cause to the district court for further proceedings. in answer-
ing this question, we are guided by the principle that when a
jurisdictional question does not involve a factual dispute, deter-
mination of the issue is a matter of law, which requires an appel-
late court to reach a conclusion independent from that of the trial
court. In re Interest of Kelley D. & Heather D., supra.

initially, we note that neither party argues that remand is
required upon a determination that the applicable law is the
nCCJa. furthermore, in their briefs, both parties base their sub-
stantive jurisdictional analyses upon the nCCJa. also, as to any
factual findings made by the district court relevant to our analy-
sis, we conclude that such findings are not clearly incorrect.
accordingly, we will proceed to review the jurisdictional issue
applying the nCCJa.

did distriCt Court have JurisdiCtion under nCCJa?
[6,7] in her second assignment of error, becky argues that the

district court did not have jurisdiction over this custody dispute.
We will analyze this issue by looking to the nCCJa, which pro-
vides in relevant part:
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a court of this state which is competent to decide child
 custody matters has jurisdiction to make a child custody
determination . . . if:

(a) this state (i) is the home state of the child at the time
of commencement of the proceeding [or]

(b) it is in the best interest of the child that a court of
this state assume jurisdiction because (i) the child and his
or her parents, or the child and at least one contestant,
have a significant connection with this state and (ii) there
is available in this state substantial evidence concerning
the child’s pres ent or future care, protection, training, and
personal relationships; [or]

. . . .
(d)(i) it appears that no other state would have jurisdic-

tion under prerequisites substantially in accordance with
subdivision (a), (b), or (c) of this section, or another state
has declined to exercise jurisdiction on the ground that this
state is the more appropriate forum to determine the cus -
tody of the child, and (ii) it is in the best interest of the
child that this court assume jurisdiction . . . .

§ 43-1203(1). “home state” is defined as “the state in which the
child immediately preceding the time involved lived with his or
her parents, a parent, or a person acting as a parent, for at least
six consecutive months.” § 43-1202(5).

the petition for modification was filed in the platte County
district Court on december 11, 2003. the record establishes that
the children have lived with verlyn in nebraska since approxi-
mately february 28, 2003. Given that the children had lived in
nebraska for more than 6 months when verlyn filed his petition
for modification, it would appear, pursuant to §§ 43-1202(5) and
43-1203(1)(a)(i), that nebraska was the children’s home state.

despite these statutory provisions, becky contends that even
though the children had lived in nebraska for more than 9
months as of the date verlyn filed his motion on december 11,
2003, such residence was the result of an “invalid” order issued
by the kansas district court. Consequently, becky argues this
9-month time period is not properly includable in the calcula-
tion of whether nebraska has home state jurisdiction.
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in support of her argument, becky cites to Luna v. Luna, 592
n.W.2d 557 (n.d. 1997), and Weller v. Weller, 960 p.2d 493
(Wyo. 1998). neither case, however, addresses the precise issue
presented. rather, both cases stand, in relevant part, for the
proposition that a court’s jurisdiction must exist at the time an
action is filed and cannot be attained after such date regardless
of the amount of time spent by the children in the state subse-
quent to the filing of a custody action. Given that no one con-
tends that the 9-month time period during which the children
lived with verlyn in nebraska and over which home state juris-
diction was based was subsequent to verlyn’s filing, we con-
clude that both cases are inapplicable.

becky also directs this court to In re Marriage of Hamilton,
120 Wash. app. 147, 84 p.3d 259 (2004), a case decided under
Washington’s version of the uCCJea. becky contends that In
re Marriage of Hamilton holds that “ ‘significant contacts’ gener-
ated without a valid court order may not be used to establish
jurisdiction.” brief for appellant at 19. however, a review of In
re Marriage of Hamilton does not support becky’s contention. to
the contrary, the Washington Court of appeals did consider the
child’s contacts with Washington in concluding that Washington
had jurisdiction, notwithstanding the fact that the mother had
moved from texas to Washington without the father’s knowl-
edge. despite those circumstances, the Washington court held
that where a child had no home state, as was true in the situation
 presented, that child’s significant contacts with a state could be
considered in determining jurisdiction. We conclude that In re
Marriage of Hamilton is not supportive of becky’s argument.

We note that we are not faced with a situation like the one
presented in Marriage of Ieronimakis, 66 Wash. app. 83, 831
p.2d 172 (1992), which was cited and distinguished in In re
Marriage of Hamilton. in Marriage of Ieronimakis, a mother
brought her children from Greece, where they had lived with the
children’s father, to Washington without the father’s permission
or knowledge. in concluding that it lacked jurisdiction over the
children, the court explained:

to allow Washington courts to assert jurisdiction
because [the mother] generated significant contacts with
the state is in effect telling any abducting parent that if you
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can stay away from the home state long enough to gener-
ate new considerations and new evidence, that is a suffi-
cient reason for the new state to assert a right to adjudicate
the issue. such a holding circumvents the intent of the
jurisdiction laws.

Marriage of Ieronimakis, 66 Wash. app. at 92, 831 p.2d at 177.
see, also, Ortman v. Ortman, 670 n.e.2d 1317 (ind. app. 1996)
(where mother unilaterally removed children from prior state of
residence, allowing change in children’s home state would con-
travene purposes of indiana’s version of nCCJa). see, gener-
ally, § 43-1208 (where one party without consent improperly
removes child from party with right to custody, court should
decline to exercise jurisdiction).

on the record before us, it is undisputed that verlyn did not
abduct the children or otherwise improperly remove them from
becky’s custody. on the contrary, verlyn filed a petition for
modification of custody in the kansas district court. following a
trial, the kansas court found a material change in circumstances
and granted verlyn custody of the children. it was only after that
order was issued that verlyn obtained custody of the children
and moved them to nebraska. although the kansas Court of
appeals later determined that the kansas court was without
jurisdiction to grant custody to verlyn, that does not change the
fact that verlyn took custody of the children in accordance with
what was believed to be a valid court order.

furthermore, the conclusion that the 9-month period from
february to december 11, 2003, is properly considered in deter-
mining the children’s home state does not, given this record,
contravene the general purposes of the nCCJa. section 43-1201
sets forth the general purposes of the nCCJa. subsection (e)
provides that one such purpose is to “[d]eter abductions and
other unilateral removals of children undertaken to obtain cus-
tody awards,” while subsection (g) provides that the nCCJa
should “[f]acilitate the enforcement of custody decrees of other
states.” neither of these purposes is inconsistent with the view
that verlyn should be permitted to rely upon the kansas order
in establishing home state jurisdiction. the nCCJa is not con-
cerned with the conduct of a custodial parent acting pursuant
to what is believed to be a valid court order, but, rather, with
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the unilateral removal of a child from another jurisdiction. nor
would it facilitate the enforcement of custody decrees from other
jurisdictions to hold that a party’s good faith reliance upon such
a decree is of no consequence if it is ultimately determined to
have been erroneous.

We conclude that upon this record, the time the children spent
in nebraska pursuant to the kansas order is properly includable
in calculating whether nebraska had home state jurisdiction.
accordingly, the platte County district Court had home state
jurisdiction over the children.

for the sake of completeness, we note that the district court
concluded it possessed subject matter jurisdiction pursuant to the
uCCJea as either the home state or the state having the most
“significant connection” with the children. having determined
that the district court acquired home state jurisdiction under the
nCCJa, we need not further address its alternative basis of juris-
diction. becky’s second assignment of error is without merit.

is nebraska preCluded froM exerCisinG JurisdiCtion?
in her third assignment of error, becky assigns that pursuant

to § 43-1206(1), verlyn’s pending appeal in the kansas supreme
Court “precluded” nebraska courts from exercising jurisdiction
over this custody matter.

the record indicates that on december 5, 2003, the kansas
Court of appeals issued its opinion finding that the kansas
 district court lacked jurisdiction. on december 11, verlyn filed
his petition for modification in platte County district Court.
thereafter, on or about december 24, verlyn filed a petition
for review of the kansas Court of appeals’ decision with the
kansas supreme Court. that petition was denied by the kansas
supreme Court on february 10, 2004.

becky argues that given these undisputed filing dates, at the
time verlyn filed his petition for modification in nebraska, the
time period for filing an appeal from the kansas Court of
appeals’ decision had not expired, as evidenced by verlyn’s
december 24, 2003, filing in the kansas supreme Court. from
this, becky contends that § 43-1206(1) precluded the platte
County district Court from exercising its jurisdiction because the
custody issue had not reached a final determination in kansas.
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the matter was therefore “pending” in kansas when verlyn filed
his petition for modification in nebraska. We do not believe
§ 43-1206(1) supports becky’s argument.

[8] the plain language of § 43-1206(1) provides that “[a]
court of this state shall not exercise its jurisdiction under [the
nCCJa] if, at the time of filing the petition, a proceeding con-
cerning the custody of the child was pending in a court of
another state exercising jurisdiction substantially in conform -
ity with [the NCCJA].” (emphasis supplied.) the undisputed
record demonstrates that kansas was not “exercising jurisdic-
tion” substantially in conformity with the nCCJa at the time
verlyn filed his petition in the platte County district Court. to
the contrary, the decision of the kansas Court of appeals, spe-
cifically determining that kansas did not have jurisdiction over
this custody proceeding, had been rendered 6 days prior to
verlyn’s filing in nebraska. assuming without deciding that a
“proceeding . . . was pending” in kansas on the date verlyn
filed his petition for modification in nebraska, it is undisputed
that kansas had no jurisdiction to exercise under the nCCJa.
as such, § 43-1206(1) does not preclude the platte County
district Court’s exercise of jurisdiction. see, also, Swire v.
Swire, 202 n.J. super. 289, 494 a.2d 1035 (1985) (new Jersey
courts could exercise jurisdiction despite mother’s pending new
york appeal, as new york lacked jurisdiction at time it entered
its order). becky’s third assignment of error is without merit.

should nebraska exerCise JurisdiCtion?
[9] in her fourth assignment of error, becky assigns that even

if the district court had jurisdiction under the nCCJa, it should
have declined to exercise that jurisdiction. in support of her posi-
tion, becky argues that Colorado, rather than nebraska, was the
most convenient forum to hear this dispute and, further, that the
district court’s exercise of jurisdiction contravened the purposes
of the nCCJa as stated in § 43-1201. because becky’s argu-
ments rely upon specific provisions of §§ 43-1201 and 43-1207
of the nCCJa, we initially set forth the relevant provisions of
those sections. section 43-1207 provides:

(1) a court which has jurisdiction under [the nCCJa]
to make an initial or modification decree may decline to
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exercise its jurisdiction any time before making a decree if
it finds that it is an inconvenient forum to make a custody
determination under the circumstances of the case and that
a court of another state is a more appropriate forum.

. . . .
(3) in determining if it is an inconvenient forum, the

court shall consider if it is in the interest of the child that
another state assume jurisdiction. for this purpose it may
take into account the following factors, among others:

(a) if another state is or recently was the child’s home
state;

(b) if another state has a closer connection with the child
and his family or with the child and one or more of the
 contestants;

(c) if substantial evidence concerning the child’s present
or future care, protection, training, and personal relation-
ships is more readily available in another state;

(d) if the parties have agreed on another forum which is
no less appropriate; and

(e) if the exercise of jurisdiction by a court of this state
would contravene any of the purposes stated in section
43-1201.

section 43-1201 sets forth the purposes behind the nCCJa and
provides, in relevant part, that the court should strive to:

(c) assure that litigation concerning the custody of a
child take place ordinarily in the state with which the child
and his family have the closest connection and where sig-
nificant evidence concerning his care, protection, training,
and personal relationships is most readily available, and
that courts of this state decline the exercise of jurisdiction
when the child and his family have a closer connection
with another state;

(d) discourage continuing controversies over child cus-
tody in the interest of greater stability of home environ-
ment and of secure family relationships for the child;

. . . .
(f) avoid relitigation of custody decisions of other states

in this state when feasible.
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becky and the children moved from kansas to nebraska fol-
lowing the entry of the initial divorce decree in april 1999, and
then to Colorado in august 2000. as the district court noted,
while in Colorado, the children attended several different schools
and had several different babysitters. no evidence exists in the
record to suggest any ongoing relationships be tween the chil-
dren and persons associated with any of these schools or care
providers. in fact, with the exception of friendships the children
developed in Colorado over their summer visitation, there is no
evidence in the record regarding existing relationships between
the children and anyone in Colorado, save becky and her new
husband.

following the decision of the kansas district court on
february 28, 2003, the children moved from Colorado to
nebraska and have resided with verlyn in nebraska since that
time. as the district court found, the children attend school and
church in nebraska, have friends in nebraska, and are involved
in extracurricular activities in nebraska. the record also indi-
cates the children receive medical care in nebraska.

as noted above, in determining whether it should exercise
jurisdiction under the nCCJa, a court should consider the factors
set forth in § 43-1207(3), as well as the purposes behind the
nCCJa as enunciated in § 43-1201. in doing so, we first note that
although Colorado was formerly the children’s home state, they
have not resided in Colorado since february 2003. Moreover,
a review of the record shows that the children have closer ties
with nebraska than Colorado and that the bulk of the evidence
regarding their “present or future care, protection, training, and
personal relationships is more readily available” in nebraska. see
§ 43-1207(3).

[10] furthermore, nebraska’s exercise of jurisdiction would
facilitate rather than contravene the purposes behind the
nCCJa. in particular, given the children’s contacts in nebraska,
nebraska’s exercise of jurisdiction would ensure that litigation
takes place in the state with the closest connection to the chil-
dren and where the most evidence can be found. nebraska’s
exercise of jurisdiction would also discourage continuing con-
troversies, promote stability in the lives of these children, and
avoid relitigation of a matter which, at a minimum, has been

White v. White 55

Cite as 271 neb. 43



twice previously heard on its merits. this court has held that the
end goal of the nCCJa is that litigation concerning the custody
of a child takes place in the state which can best decide the case.
Hamilton v. Foster, 260 neb. 887, 620 n.W.2d 103 (2000). We
believe nebraska’s exercise of jurisdiction best meets this goal.

Contrary to becky’s assertions, we conclude that upon this
record, nebraska, not Colorado, was the more convenient forum
to hear this custody matter and, further, that nebraska’s exercise
of jurisdiction did not contravene the purposes of the nCCJa.
accordingly, we determine that the platte County district Court
did not abuse its discretion in exercising jurisdiction. becky’s
fourth assignment of error is without merit.

reMaininG assiGnMents of error

in her fifth assignment of error, becky assigns that the dis-
trict court “erred in considering the best interests of the children
as part of the analysis to determine jurisdiction.” in particular,
becky contends that “[t]he district court’s order also suggests
that the court determined nebraska had jurisdiction because it
believed that the children should remain with their father.” brief
for appellant at 23.

an examination of the district court’s order does not support
becky’s contention. at issue is the district court’s order entered
on March 17, 2004, following a hearing with respect to both
becky’s motion to dismiss and application for a writ of assist-
ance and verlyn’s motion for temporary custody. in response to
becky’s motion to dismiss, the district court specifically noted
that it had home state jurisdiction over the proceeding, because
the children had been present in nebraska more than 6 months
prior to the filing of the petition to modify. as a result, the dis-
trict court denied becky’s motion and application.

the district court then addressed the issue of verlyn’s motion
for temporary custody. in its analysis of that issue, the court
concluded that “it would be in the children’s best interests that
their temporary custody be, and is, awarded to their father,
verlyn.” While the court clearly considered the best interests of
the children in awarding temporary custody to verlyn, the court
did not consider the children’s best interests until after it con-
cluded that it had jurisdiction. becky’s fifth assignment of error
is without merit.
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In her sixth assignment of error, Becky has assigned the dis-
trict court’s failure “to hold that the court’s jurisdiction must be
determined as of the date the petition to Modify is filed.” as we
understand Becky’s argument, she is contending that the district
court did not determine its jurisdiction as of December 11,
2003, the date of the filing of verlyn’s petition to modify. In her
brief, however, Becky fails to specify the date she believes was
improperly utilized by the district court. In any event, it is
apparent from the record that the date utilized by the district
court when it initially determined that it had jurisdiction was,
in fact, December 11. Becky’s sixth assignment of error is with-
out merit.

[11] Finally, Becky argues that the platte County District
Court did not, pursuant to § 43-1206, consult with other states
before deciding to exercise jurisdiction. However, this argu-
ment is not assigned as error in Becky’s brief. to be considered
by an appellate court, an alleged error must be both specifically
assigned and specifically argued in the brief of the party as -
serting the error. In re Interest of Brian B. et al., 268 neb. 870,
689 n.w.2d 184 (2004). as a result, we need not consider this
 argument.

ConCLUsIon
we conclude that the district court properly exercised juris-

diction over this custody dispute.
aFFIrMeD.

DavID H. ptak, personaL representatIve oF tHe

estate oF wILMa L. prItCHarD, DeCeaseD,
appeLLant, v. Leota swanson, appeLLee.

709 n.w.2d 337

Filed February 10, 2006.    no. s-04-1009.

1. Constitutional Law: Statutes: Appeal and Error. whether a statute is constitu-

tional is a question of law; accordingly, the nebraska supreme Court is obligated to

reach a conclusion independent of the decision reached by the trial court.

2. Jurisdiction. subject matter jurisdiction is a question of law for the court.

3. Judgments: Jurisdiction: Appeal and Error. a jurisdictional question which does

not involve a factual dispute is determined by an appellate court as a matter of law,
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which requires the appellate court to reach a conclusion independent of the lower

court’s decision.

4. Jurisdiction: Words and Phrases. subject matter jurisdiction is a court’s power to

hear and determine a case in the general class or category to which the proceedings

in question belong and to deal with the general subject involved in the action before

the court and the particular question which it assumes to determine.

5. Rules of the Supreme Court: Constitutional Law: Statutes: Notice. neb. Ct. r.

prac. 9e (rev. 2001) requires that a party presenting a case involving the constitu-

tionality of a statute must file and serve notice with the supreme Court Clerk at the

time of filing the party’s brief.

6. Constitutional Law: Courts: Jurisdiction. Because a district court’s general juris-

diction emanates from the nebraska Constitution, it cannot be legislatively limited

or controlled.

7. Decedents’ Estates: Actions: Equity: Courts: Jurisdiction. In common-law and

equity actions relating to decedents’ estates, the county courts have concurrent orig-

inal jurisdiction with the district courts.

8. Actions: Pleadings. the allegations of a petition establish the character of a cause of

action and the remedy or relief it seeks.

appeal from the District Court for Madison County: DarvID D.
QUIst, Judge. affirmed.

Mark D. Fitzgerald, of Fitzgerald, vetter & temple, for
appellant.

George H. Moyer, Jr., of Moyer, Moyer, egley, Fullner &
warnemunde, for appellee.

HenDry, C.J., wrIGHt, ConnoLLy, stepHan, MCCorMaCk, and
MILLer-LerMan, JJ.

MCCorMaCk, J.
natUre oF Case

David H. ptak brought the present action in the district court
for Madison County to recover amounts improperly distributed
to Leota swanson from the estate of wilma L. pritchard. the
district court dismissed the action for lack of subject matter
jurisdiction. ptak appealed, and we granted ptak’s motion to
bypass the nebraska Court of appeals.

BaCkGroUnD
the following facts are taken from our opinion in Swanson v.

Ptak, 268 neb. 265, 266-67, 682 n.w.2d 225, 228-29 (2004):
allan L. pritchard and wilma L. pritchard were married

late in their lives and had no children. prior to the marriage,
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allan had accumulated a substantial estate. allan died intes-
tate on april 19, 1997, in norfolk, nebraska, leaving wilma
as his only heir. wilma died intestate on august 21, 1998,
in norfolk, leaving as her only legal heirs a brother, thomas
Fillmore of klamath Falls, oregon, and a sister, nona
Fillmore wittler of Hoskins, nebraska, now deceased.

swanson is allan’s niece. after wilma’s death,
swanson, wittler, and other family members went to ptak’s
law office in norfolk to inquire about her estate. ptak had
performed legal services for both allan and wilma dur-
ing their lifetimes. ptak generally advised the family mem-
bers that he was not aware of any will left by wilma and
that under the laws of intestate succession, Fillmore and
wittler would inherit the entire estate unless they agreed to
surrender half of the estate to allan’s family, including
swanson. ptak diagrammed for the family members the
approximate distribution of the estate if such an agreement
were reached. Under this scenario, swanson would have
received one-fourth of the estate, amounting to approxi-
mately $250,000.

ptak was subsequently appointed the personal represent-
ative of wilma’s estate. on october 7, 1998, ptak sent a
letter to Fillmore, swanson, and the other family members,
describing how the estate would be distributed if wilma’s
heirs agreed to give 50 percent to allan’s family, including
swanson. In this letter, ptak stated: “If this is correct and
you are agreeable to this distribution of the estate, I will
need to prepare an agreement to be signed by wilma’s heirs
which consents to this distribution. I met with nona wittler
last week and went over this distribution with her and she
is agreeable to it.”

swanson continued to receive correspondence from
ptak, in his capacity as personal representative, regarding
the estate. the correspondence generally indicated that the
estate would be distributed half to wilma’s heirs and half
to allan’s heirs. In June 1999, swanson informed ptak that
she and her husband wished to purchase a new condo-
minium and asked if she could obtain a partial distribution
of her one-fourth interest in the estate. on september 13,
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1999, ptak issued swanson a check for $99,000 as a par-
tial distribution.

In late november 1999, ptak received a telephone call
from Fillmore’s wife informing him that Fillmore had never
agreed to share the estate with swanson and other descen-
dants of allan. shortly thereafter, ptak received letters from
Fillmore and wittler confirming that they would not agree
to share the estate with allan’s descendants. In his subse-
quent deposition testimony, Fillmore denied that he had
ever agreed to share any portion of the estate with swanson.

Upon receipt of the letters from Fillmore and wittler,
ptak wrote to swanson and the other family members
involved advising them that Fillmore and wittler had noti-
fied him that they would not consent to an equal division
of the estate with allan’s family. this was the first notice
swanson had that ptak had not obtained a written agree-
ment from wilma’s heirs to share the estate with allan’s
family. ptak requested that swanson return the $99,000
partial distribution and eventually filed suit as the personal
representative to recover the money from swanson.

ptak’s claim against swanson, which was filed in the district
court, was dismissed by the district court for lack of subject mat-
ter jurisdiction. In dismissing the case, the district court found
that the recovery of a distribution erroneously made by ptak was
related to the decedent’s estate and was therefore within the
exclusive jurisdiction of the county court pursuant to neb. rev.
stat. §§ 24-517(1) (Cum. supp. 2002) and 30-2211 (reissue
1995). the district court also found that neb. Const. art. v, § 9,
grants both chancery and common-law jurisdiction to the district
court, but does not grant the district court probate jurisdiction.
ptak appealed the dismissal of his claim, and we granted his
motion to bypass the Court of appeals.

assIGnMents oF error
ptak generally asserts that the district court erred in dismiss-

ing his claim for lack of subject matter jurisdiction. ptak specif-
ically asserts that the district court has concurrent jurisdiction
with the county court. ptak also asserts that §§ 24-517(1) and
30-2211 are unconstitutional insofar as they purport to limit the
chancery or common-law jurisdiction of the district court under
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neb. Const. art. v, § 9, and to the extent that the application of
these statutes would eliminate a litigant’s right to a 12-person
jury under neb. Const. art. I, § 6.

stanDarD oF revIew
[1] whether a statute is constitutional is a question of law;

accordingly, the nebraska supreme Court is obligated to reach
a conclusion independent of the decision reached by the trial
court. Chase v. Neth, 269 neb. 882, 697 n.w.2d 675 (2005).

[2,3] subject matter jurisdiction is a question of law for the
court. Schweitzer v. American Nat. Red Cross, 256 neb. 350,
591 n.w.2d 524 (1999). a jurisdictional question which does
not involve a factual dispute is determined by an appellate court
as a matter of law, which requires the appellate court to reach a
conclusion independent of the lower court’s decision. State of
Florida v. Countrywide Truck Ins. Agency, 270 neb. 454, 703
n.w.2d 905 (2005).

[4] subject matter jurisdiction is a court’s power to hear and
determine a case in the general class or category to which the
proceedings in question belong and to deal with the general sub-
ject involved in the action before the court and the particular
question which it assumes to determine. Schweitzer v. American
Nat. Red Cross, supra.

anaLysIs

ConstItUtIonaL QUestIon

we first address ptak’s claims that §§ 24-517(1) and 30-2211
are unconstitutional. Before doing so, however, we must deter-
mine whether ptak has satisfied the procedural prerequisites for
appellate review of his constitutional claims.

[5] neb. Ct. r. prac. 9e (rev. 2001) requires that a party pre-
senting a case involving the constitutionality of a statute must
file and serve notice with the supreme Court Clerk at the time
of filing the party’s brief. State v. Johnson, 269 neb. 507, 695
n.w.2d 165 (2005). rule 9e also provides that if the attorney
General is not already a party to the action, a copy of the brief
assigning unconstitutionality must be served on the attorney
General within 5 days of the filing of the brief with the supreme
Court Clerk. a review of the record in this case reveals that ptak
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failed to file a notice of a constitutional question and failed to
serve upon the attorney General, who is not a party to this
action, a copy of his brief.

this court has repeatedly held that strict compliance with rule
9e is required for the court to address a constitutional claim.
see State v. Feiling, 255 neb. 427, 585 n.w.2d 456 (1998)
(refusing to consider constitutional question where record con-
tained no separate written notice as required by rule 9e); State v.
McDowell, 246 neb. 692, 522 n.w.2d 738 (1994) (holding this
court will not consider constitutional challenge where appellant
failed to strictly comply with rule 9e). see, also, In re Interest of
Rebecka P., 266 neb. 869, 669 n.w.2d 658 (2003); Mid City
Bank v. Douglas Cty. Bd. of Equal., 260 neb. 282, 616 n.w.2d
341 (2000); In re Application of SID No. 384, 259 neb. 351, 609
n.w.2d 679 (2000); Zoucha v. Henn, 258 neb. 611, 604 n.w.2d
828 (2000); In re Adoption of Kassandra B. & Nicholas B., 248
neb. 912, 540 n.w.2d 554 (1995); Proctor v. Minnesota Mut.
Fire & Cas., 248 neb. 289, 534 n.w.2d 326 (1995); State v.
Melcher, 240 neb. 592, 483 n.w.2d 540 (1992); Holdrege Co-op
Assn. v. Wilson, 236 neb. 541, 463 n.w.2d 312 (1990).

Because ptak has failed to comply with the requirements of
rule 9e, we decline to address ptak’s constitutional claims on
appeal.

DIstrICt CoUrt ConCUrrent JUrIsDICtIon

ptak also asserts that his petition should not have been dis-
missed because the district court has concurrent jurisdiction with
the county court over cases involving the recovery of money,
including those cases arising within the context of a probate
 proceeding.

exclusive original jurisdiction over probate matters has been
given to the county court by the nebraska Legislature. section
24-517 provides in pertinent part: “each county court shall have
the following jurisdiction: (1) exclusive original jurisdiction of
all matters relating to decedents’ estates, including the probate of
wills and the construction thereof . . . .” section 30-2211(a) pro-
vides in part: “to the full extent permitted by the Constitution of
nebraska, the [county] court has jurisdiction over all subject
matter relating to (1) estates of decedents, including construction
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of wills and determination of heirs and successors of decedents,
and estates of protected persons.” we have stated, however, that
the Legislature’s grant of exclusive jurisdiction to the county
court in matters relating to decedents’ estates “is of suspect con-
stitutionality insofar as it relates to matters that would involve
either the chancery or common-law jurisdiction of the district
courts.” In re Estate of Steppuhn, 221 neb. 329, 332, 377
n.w.2d 83, 85 (1985).

[6,7] neb. Const. art. v, § 9 states: “the district courts shall
have both chancery and common law jurisdiction, and such
other jurisdiction as the Legislature may provide . . . .” Because
a district court’s general jurisdiction emanates from the
nebraska Constitution, it cannot be legislatively limited or con-
trolled. Schweitzer v. American Nat. Red Cross, 256 neb. 350,
591 n.w.2d 524 (1999); In re Estate of Steppuhn, supra. thus,
in common-law and equity actions relating to decedents’ estates,
the county courts have concurrent original jurisdiction with the
district courts. Holste v. Burlington Northern RR. Co., 256 neb.
713, 592 n.w.2d 894 (1999); Iodence v. Potmesil, 239 neb. 387,
476 n.w.2d 554 (1991). see In re Estate of Steppuhn, supra.

[8] the allegations of a petition establish the character of a
cause of action and the remedy or relief it seeks. Lone Cedar
Ranches v. Jandebeur, 246 neb. 769, 523 n.w.2d 364 (1994).
as we read ptak’s petition, it states a claim for statutory recov-
ery under neb. rev. stat. §§ 30-24,106 and 30-24,107 (reissue
1995) of the nebraska probate Code.

section 30-24,106 provides that the personal representative
may recover assets or their value if their distribution was im -
proper. section 30-24,107 provides that a distributee of prop-
erty improperly received is liable to return the property and its
income since distribution, or the value of the property as of the
date of distribution and its income and gain received by distrib-
utee if the distributee does not have the property. these statutes
create a duty to return estate assets improperly received and cre-
ate in the personal representative a right to recover such assets.

ptak’s recovery of estate assets is inextricably tied to the
 probate of the estate. see § 24-517(1). therefore, ptak’s right of
recovery in the instant case arises within the exclusive original
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jurisdiction over probate matters in the county court. We there-
fore conclude that the district court properly dismissed ptak’s
petition for lack of subject matter jurisdiction.

ConCLUsIon
because ptak has failed to comply with the requirements of

rule 9e, we decline to address his constitutional claims on appeal.
With regard to ptak’s assertion that the district court has concur-
rent jurisdiction with the county court over the instant case, we
conclude that jurisdiction over the recovery of the estate assets
improperly distributed in this matter lies exclusively with the
county court. We therefore affirm the district court’s dismissal of
ptak’s petition.

affIrmed.
Gerrard, J., not participating.

state of nebraska, appeLLee, v.
ChrIs voIChahoske, appeLLant.

709 n.W.2d 659

filed february 10, 2006.    no. s-05-132.

1. Investigative Stops: Warrantless Searches: Probable Cause: Appeal and Error.

When reviewing a district court’s determinations of reasonable suspicion to conduct

an investigatory stop and probable cause to perform a warrantless search, ultimate

determinations of reasonable suspicion and probable cause are reviewed de novo. but

findings of historical fact to support that determination are reviewed for clear error,

giving due weight to the inferences drawn from those facts by the trial court.

2. Judgments: Statutes: Appeal and Error. When an appeal calls for statutory inter-

pretation or presents a question of law, an appellate court must reach an independent,

correct conclusion irrespective of the determination made by the court below.

3. Investigative Stops: Motor Vehicles: Probable Cause. a traffic violation, no mat-

ter how minor, creates probable cause to stop the driver of a vehicle.

4. Investigative Stops: Motor Vehicles: Police Officers and Sheriffs. as part of a law-

ful traffic stop, a law enforcement officer may conduct an investigation reasonably

related in scope to the circumstances that justified the traffic stop.

5. ____: ____: ____. a traffic stop investigation may include asking the driver for an

operator’s license and registration, requesting that the driver sit in the patrol car, and

asking the driver about the purpose and destination of his or her travel. also, the offi-

cer may run a computer check to determine whether the vehicle involved in the stop

has been stolen and whether there are outstanding warrants for any of its occupants.

the officer may engage in similar routine questioning of passengers in the vehicle to

verify information provided by the driver.
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6. Investigative Stops: Motor Vehicles: Police Officers and Sheriffs: Probable

Cause. in order to expand the scope of a traffic stop and continue to detain the per-

son for additional investigation, an officer must have a reasonable, articulable suspi-

cion that the person is involved in criminal activity beyond that which initially justi-

fied the interference.

7. Probable Cause: Words and Phrases. Reasonable suspicion entails some mini-

mal level of objective justification for detention, something more than an inchoate

and unparticularized hunch, but less than the level of suspicion required for prob-

able cause.

8. Investigative Stops: Police Officers and Sheriffs: Probable Cause. Whether a

police officer has a reasonable suspicion based on sufficient articulable facts depends

on the totality of the circumstances and must be determined on a case-by-case basis.

9. Investigative Stops: Motor Vehicles: Probable Cause. When a determination is

made to detain a person during a traffic stop, even where each factor considered

independently is consistent with innocent activities, those same factors may amount

to reasonable suspicion when considered collectively.

10. Investigative Stops: Motor Vehicles: Probable Cause: Appeal and Error. an

appellate court must consider both the length of the continued detention and the

investigative methods employed when determining whether a detention was reason-

able in the context of an investigative stop.

11. Constitutional Law: Warrantless Searches: Search and Seizure. Warrantless

searches and seizures are per se unreasonable under the Fourth amendment, subject

only to a few specifically established and well-delineated exceptions, which must be

strictly confined by their justifications.

12. Warrantless Searches. the warrantless search exceptions recognized by the

Nebraska supreme court include: (1) searches undertaken with consent or with prob-

able cause, (2) searches under exigent circumstances, (3) inventory searches, (4)

searches of evidence in plain view, and (5) searches incident to a valid arrest.

13. Warrantless Searches: Search and Seizure: Proof. in the case of a search and

seizure conducted without a warrant, the state has the burden of showing the appli -

cability of one or more of the exceptions to the warrant requirement.

14. Probable Cause: Words and Phrases. Probable cause escapes precise definition or

quantification into percentages because it deals with probabilities and depends on the

totality of the circumstances.

15. Probable Cause. Probable cause is determined by an objective standard of reason-

ableness: whether the known facts and circumstances are sufficient to warrant a per-

son of reasonable prudence in the belief that contraband or evidence of crime will

be found.

16. Probable Cause: Motor Vehicles. a drug detection dog’s identification of drugs in

luggage or in a car provides probable cause that drugs are present.

17. Search and Seizure: Probable Cause. a person’s mere proximity to others inde-

pendently suspected of criminal activity does not, without more, give rise to proba-

ble cause to search that person.

18. Search and Seizure: Motor Vehicles: Probable Cause. Probable cause to search a

car does not necessarily justify searching the body of a passenger.

19. Miranda Rights: Words and Phrases. Under the Miranda rule, a custodial interro-

gation takes place when questioning is initiated by law enforcement officers after one

state v. voichahoske 65

cite as 271 Neb. 64



has been taken into custody or is otherwise deprived of one’s freedom of action in

any significant way.

20. Police Officers and Sheriffs: Arrests. neb. rev. stat. § 29-215(2)(c)(ii)(C) (Cum.

supp. 2004) does not require that an officer requesting assistance tell the responding

officer that he or she fears evidence will be lost; it asks (1) whether the suspect may

destroy or conceal evidence of the commission of a crime and (2) whether an officer

needs assistance in making an arrest.

21. Police Officers and Sheriffs: Jurisdiction: Arrests. Under neb. rev. stat.

§ 29-215(2)(c) (Cum. supp. 2004), officers responding to requests for assistance

outside their jurisdiction have the same authority as they would in their primary

jurisdiction.

appeal from the District Court for Boone County: MICHaeL

owens, Judge. affirmed.

Bradley J. Montag, of Moyer, Moyer, egley, Fullner &
Montag, for appellant.

Jon Bruning, attorney General, Matthew M. enenbach, and
Michael w. Jensen for appellee.

HenDry, C.J., wrIGHt, ConnoLLy, GerrarD, stepHan,
MCCorMaCk, and MILLer-LerMan, JJ.

ConnoLLy, J.
Following a routine traffic stop, trooper James D. reilly

of the nebraska state patrol detained the appellant, Chris
voichahoske. after a drug detection dog alerted to the car in
which voichahoske was a passenger, voichahoske was taken to
jail and strip searched by a deputy from a neighboring county.
the deputy found a bag of methamphetamine protruding from
voichahoske’s rectum. In a bench trial, the Boone County
District Court convicted voichahoske of possessing metham-
phetamine. voichahoske appeals his conviction, claiming that
the methamphetamine should have been suppressed because his
detention and search were illegal and because the searching
officer was outside his jurisdiction.

we affirm because (1) reilly had reasonable suspicion to
detain the car and its occupants for further investigation, (2) the
detention was reasonable, (3) reilly had probable cause partic-
ularized to voichahoske that he was concealing drugs on his
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person, and (4) the searching officer had jurisdiction under neb.
rev. stat. § 29-215(2)(c)(ii)(C) (Cum. supp. 2004).

I. BaCkGroUnD
around 6:15 p.m. on February 17, 2004, amy roan was driv-

ing in Boone County, nebraska, with passengers voichahoske,
erin young, and Michael Hall. suspecting roan was speeding,
reilly followed her. Before reilly could turn on his patrol car
lights, roan pulled over into a farmyard. Having clocked her car
traveling at 72 m.p.h. in a 60-m.p.h. zone, reilly decided to con-
duct a traffic stop and followed them into the farmyard.

reilly asked roan for her driver’s license, registration, and
proof of insurance, and when she said she could not produce
them, he asked her to follow him to his patrol car. roan told
reilly that her name was “Christina Hohn” and that the car
belonged to “her cousin, amy roan,” who was in Iowa. reilly
was familiar with the roan name, because several weeks earlier,
a warrant had been issued for her arrest, and because law en -
forcement officers “suspected [roan] of using illegal narcotics.”
He also asked her about her passengers and travel plans. she said
that she did not know the two back seat passengers, but identi-
fied the front seat passenger as voichahoske, who reilly knew
was also suspected of “using illegal narcotics.”

according to roan, she drove from Lindsay, nebraska, to
albion, nebraska, to pick up her cousin’s child near a hospital;
she planned to drop off the back seat passengers by some apart-
ments near the hospital. when reilly noted that she was not tak-
ing a direct route to albion, she said that the back seat passen-
gers had been looking at a vehicle near saint edward, nebraska,
when their ride left them. she also told reilly that she pulled
into the farmyard because it belonged to voichahoske’s rela-
tives and that she needed to get gas money. Later, however,
voichahoske denied that he knew the owners of the farmyard,
but he said the driver did.

reilly then questioned the passengers, while roan waited in
his patrol car. young was in the back seat on the passenger side,
and Hall was in the back seat on the driver’s side. voichahoske
told reilly that they were going to Columbus to get gas money
and then were heading back to albion to drop off young and
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Hall. Hall said they planned to stay with a friend of his there,
but could not say whose house he was staying at. young said
the friend lived in Columbus, and Hall corrected her, saying,
“ ‘that’s why we’re staying in albion.’ ”

reilly also observed what he described as suspicious behav-
ior. He said that while interviewing roan in his patrol car, he
noted that her passengers “continuously moved around” and that
at one point, he saw young lean forward, appearing to shove
something under the passenger seat. when questioning the pas-
sengers, he noticed that young appeared “unable to hold still.”
young also complained that she had just started her menstrual
cycle and “continuously rubbed her vaginal area,” which made
reilly suspect that “she might be hiding something there.” He
suspected that she was on a narcotic.

reilly then returned to his patrol car, gave roan a speeding
ticket, and asked permission to search roan, her car, and its con-
tents. when she refused, reilly called for the nebraska state
patrol canine unit. But when he learned that its drug dog was not
available, he summoned the nance County, nebraska, canine
unit instead. He told the dispatcher he believed that the nance
County canine unit was working that night and that he knew the
nebraska state patrol trained the dog. He then told roan she
was being detained. while waiting for the canine unit, roan ex -
plained to reilly that “she was picking up her cousin’s child at
the hospital because it had bronchitis, and they were holding the
child because they did not want it to get pneumonia.” she also
told reilly she would consent to the search if that meant she
would not have to wait for the drug dog; reilly replied that he
would wait for the dog to avoid the appearance of coercion.

about 12 minutes after detaining roan, sgt. Jeff D. Horn
of the nance County sheriff’s Department arrived. reilly told
Horn about the group’s inconsistent stories, said that the stories
did not make sense, and asked Horn to run his dog around the
car to check for illegal narcotics. Horn asked reilly to remove
the passengers from the car first, but reilly refused “in case
they had narcotics on their person.” Horn did as reilly asked,
and the dog alerted to both the passenger-side door and the
 driver’s-side door. the passengers were then removed from the
car and handcuffed.
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after handcuffing them, reilly asked young and Hall for the
driver’s name. they said that they had just met the driver and
that she had told them to say her name was Chrissy or Christina.
suspicious, reilly questioned voichahoske again about the dri-
ver’s name. voichahoske said that he had just met her that day
and that her name was “Chrissy or something like that.” reilly
then told voichahoske that roan reported earlier that she had
known voichahoske for almost a year. voichahoske then admit-
ted that roan’s driver’s license was in his wallet. reilly retrieved
the license and confirmed that roan had given him a false name.

reilly then conducted a “very preliminary search of the vehi-
cle” and asked the norfolk, nebraska, dispatcher to have Boone
County send additional officers and a tow truck. Deputy Jaromey
L. radford and a Deputy swanson responded to the dispatch. on
arriving, reilly and Horn informed them that the suspects’ sto-
ries were “not making sense” and that the drug dog had alerted
twice on the car. reilly and Horn agreed that the occupants of
the car needed to be searched, although this exchange was not
evident on the videotape. they specifically asked radford and
swanson to transport and search “the two remaining occupants
. . . Hall and . . . young.” the videotape revealed no explicit ref-
erence to searching all the occupants, although reilly did ask the
dispatcher to explain “the situation” to the Boone County sher-
iff’s office, to avoid surprise when the suspects arrived.

Before transporting voichahoske, Horn patted him down and
searched his pockets. During the pat-down search, Horn noticed
a bulge in voichahoske’s left shoe; he and reilly agreed that the
bulge should be investigated. after the tow truck arrived, Horn
and reilly drove voichahoske and roan to the Boone County
sheriff’s office, dropping them off before taking roan’s car to a
garage for processing. reilly said he could not recall if he spe-
cifically gave the Boone County officers instructions to search
voichahoske and roan, but “[i]t was known that they were to
be searched.”

radford drove Hall to the Boone County sheriff’s office. at
the office, he and a Deputy Maple of Boone County strip
searched voichahoske. During the search, voichahoske handed
over a marijuana pipe hidden in his sock, and when voichahoske
was asked to bend over, the officers noted that a bag of white
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powder was protruding from his rectum. the white powder was
later identified as methamphetamine. In response to radford’s
questioning, voichahoske admitted that the bag was his and that
he believed it contained methamphetamine.

after reilly and Horn arrived at the garage, they searched
roan’s car. reilly found a clear plastic baggie containing meth-
amphetamine lodged under the back of the front passenger seat
between the foam and the springs; he also found a marijuana
pipe and a small, blue container containing marijuana under the
driver’s seat. Horn found a small, brown bottle on the rear dri-
ver’s side between the seat and the side paneling and a syringe
on the floor of the car’s hatchback. Horn testified that because of
where voichahoske was seated, voichahoske did not have access
to these items.

after searching the car, reilly returned to the Boone County
sheriff’s office; he advised voichahoske of his Miranda rights,
and after voichahoske waived his rights, voichahoske told him
he had picked up his methamphetamine in an old pickup near
Fullerton, nebraska, and that they were heading back to albion
to drop off young and Hall when stopped. voichahoske stated
that he concealed his methamphetamine while reilly questioned
roan in the patrol car and that he believed young and Hall did
the same.

the state charged voichahoske with possessing a controlled
substance, methamphetamine. after the Boone County District
Court denied voichahoske’s motion to suppress, the court held a
bench trial on stipulated facts, preserving voichahoske’s objec-
tions to the evidence. the court found voichahoske guilty, sen-
tencing him to 15 to 36 months’ imprisonment.

II. assIGnMent oF error
voichahoske assigns, consolidated and rephrased, that the

trial court erred by overruling his motion to suppress evidence
stemming from his strip search, because his continued detention,
arrest, and search were illegal and because the officer conduct-
ing the search was outside his primary jurisdiction.

III. stanDarD oF revIew
[1] when reviewing a district court’s determinations of rea-

sonable suspicion to conduct an investigatory stop and probable
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cause to perform a warrantless search, ultimate determinations
of reasonable suspicion and probable cause are reviewed de
novo. But findings of historical fact to support that determina-
tion are reviewed for clear error, giving due weight to the infer-
ences drawn from those facts by the trial court. see State v.
Verling, 269 neb. 610, 694 n.w.2d 632 (2005).

[2] when an appeal calls for statutory interpretation or pre-
sents a question of law, an appellate court must reach an inde-
pendent, correct conclusion irrespective of the determination
made by the court below. Caspers Constr. Co. v. Nebraska State
Patrol, 270 neb. 205, 700 n.w.2d 587 (2005).

Iv. anaLysIs
First, we address whether reilly had reasonable suspicion

to detain roan while awaiting the drug dog; second, whether
reilly had probable cause to search and arrest voichahoske; and
third, whether radford had authority to search voichahoske in
Boone County.

1. ContInUeD DetentIon

voichahoske argues that reilly improperly detained roan and
her passengers. resolving this issue hinges on whether reilly
had reasonable suspicion to believe that criminal activity was
occurring.

[3,4] reilly stopped roan because she was speeding; a traffic
violation, no matter how minor, creates probable cause to stop
the driver of a vehicle. State v. Verling, supra; State v. Lee, 265
neb. 663, 658 n.w.2d 669 (2003). once stopped, a law enforce-
ment officer may conduct an investigation reasonably related in
scope to the circumstances that justified the traffic stop. see id.

[5] the investigation may include asking the driver for an
operator’s license and registration, requesting that the driver sit
in the patrol car, and asking the driver about the purpose and
destination of his or her travel. see id. also, the officer may run
a computer check to determine whether the vehicle involved in
the stop has been stolen and whether there are outstanding war-
rants for any of its occupants. Id. the officer may engage in
similar routine questioning of passengers in the vehicle to ver-
ify information provided by the driver. State v. Verling, supra.
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[6-9] Here, the original purpose of the traffic stop was com-
pleted when reilly issued the warning citation to roan. see, State
v. Verling, supra; State v. Lee, supra. In order to expand the scope
of a traffic stop and continue to detain the person for additional
investigation, an officer must have a reasonable, articulable sus-
picion that the person is involved in criminal activity beyond that
which initially justified the interference. Id. reasonable suspi-
cion entails some minimal level of objective justification for de -
tention, something more than an inchoate and unparticularized
hunch, but less than the level of suspicion required for probable
cause. see State v. Verling, supra. whether a police officer has a
reasonable suspicion based on sufficient articulable facts depends
on the totality of the circumstances. see id. reasonable suspicion
must be determined on a case-by-case basis. Id. when a determi-
nation is made to detain a person during a traffic stop, even where
each factor considered independently is consistent with innocent
activities, those same factors may amount to reasonable suspicion
when considered collectively. Id.

Before issuing the citation, reilly had a reasonable, articulable
suspicion that criminal activity was occurring. several factors
contribute to that suspicion; some might be insufficient standing
alone, but collectively establish reasonable suspicion. First, roan
pulled into the farmyard after reilly began following her, but
before he turned on his lights; this made reilly suspect that she
sought to evade the stop. also, when reilly investigated the stop,
roan provided no proof of identification. see U.S. v. Green, 52
F.3d 194 (8th Cir. 1995) (determining that lack of identification
does not automatically create reasonable suspicion of criminal
activity, but that it can contribute).

roan and her passengers also gave inconsistent explanations
for pulling into the farmyard and inconsistent descriptions of
their travel plans. see State v. Lee, 265 neb. 663, 658 n.w.2d
669 (2003) (determining that individual’s inconsistent explana-
tion of reason for being at particular location can contribute to
reasonable suspicion). see, also, U.S. v. Johnson, 58 F.3d 356
(8th Cir. 1995) (determining that inconsistencies between dri-
ver’s and passenger’s explanations of trip’s purpose can con-
tribute to reasonable suspicion). reilly also testified that he was
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suspicious because they were not taking the most direct route to
their stated destination.

In addition, reilly testified that roan’s passengers constantly
moved around while he spoke with roan in his patrol car; at one
point, he saw young lean forward and put something under the
seat. see State v. Gutierrez, 9 neb. app. 325, 611 n.w.2d 853
(2000) (determining that observing stopped passenger bend over
and hide something can contribute to reasonable suspicion). He
also noted that young continuously rubbed her vaginal area
while he questioned her and that she said she needed to use a
restroom because she had just started her menstrual cycle. He
opined that based on his experience and training, he believed her
behavior indicated that she was on a narcotic and that she might
be hiding contraband.

reilly also stated that the nebraska state patrol’s intelligence
officer informed him roan and voichahoske were suspected of
“using illegal narcotics.” But reilly provided vague informa-
tion and could not explain what facts premised the suspicion.
Moreover, reilly did not realize roan had given him a false
name until after he detained her. nonetheless, the totality of the
circumstances demonstrates that reilly had reasonable suspicion
roan was involved in illegal activity beyond that which justified
the initial stop, and thus, he could detain her and the passengers
while awaiting the drug dog.

[10] Having determined that reasonable suspicion exists sup-
porting continued detention, we consider whether the detention
was reasonable in the context of an investigative stop. see State
v. Lee, supra. we consider both the length of the continued
detention and the investigative methods employed. see, State v.
Verling, 269 neb. 610, 694 n.w.2d 632 (2005); State v. Lee,
supra. reilly testified that the drug dog arrived about 15 min-
utes after ticketing roan. reilly called for the nebraska state
patrol canine unit, but when it was not available, he had to wait
for the nance County canine unit, which he believed was both
reliable and available. the record fails to show a lack of dili-
gence on reilly’s part, or any unreasonable delay. and because
a canine sniff is not a search under the Fourth amendment,
using the drug dog during the lawful detention did not violate
any constitutionally protected right. see, State v. Verling, supra;
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State v. Lee, supra. thus, the length and method of detention
were reasonable.

2. searCH anD arrest

voichahoske argues that the “trial court erred in overruling
[his] Motion to suppress evidence . . . in that the arrest, deten-
tion and strip search of the appellant were without probable
cause and therefore illegal.” Brief for appellant at 15. we liber-
ally interpret his assignment to raise two distinct issues: (1)
whether strip searching voichahoske was reasonable under the
Fourth amendment and (2) whether handcuffing voichahoske
triggered his Miranda rights.

(a) probable Cause to search voichahoske
[11] the Fourth amendment provides that the people are

“to be secure in their persons, houses, papers, and effects,
against unreasonable searches and seizures . . . and no warrants
shall issue, but upon probable cause.” U.s. Const. amend. Iv.
warrantless searches and seizures are per se unreasonable under
the Fourth amendment, subject only to a few specifically estab-
lished and well-delineated exceptions, which must be strictly
confined by their justifications. see State v. Allen, 269 neb. 69,
690 n.w.2d 582 (2005).

[12,13] the warrantless search exceptions recognized by this
court include: (1) searches undertaken with consent or with prob-
able cause, (2) searches under exigent circumstances, (3) inven-
tory searches, (4) searches of evidence in plain view, and (5)
searches incident to a valid arrest. State v. Roberts, 261 neb. 403,
623 n.w.2d 298 (2001). In the case of a search and seizure
 conducted without a warrant, the state has the burden of showing
the applicability of one or more of the exceptions to the warrant
requirement. State v. Roberts, supra.

the state argues that the drug dog’s alert while the passengers
were inside the car provides probable cause to search both the
car and its passengers. However, as explained later, this state-
ment sweeps too broadly.

[14-16] probable cause escapes precise definition or quan-
tification into percentages because it deals with probabilities
and depends on the totality of the circumstances. Maryland v.
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Pringle, 540 U.s. 366, 124 s. Ct. 795, 157 L. ed. 2d 769
(2003). see, also, State v. Oltjenbruns, 187 neb. 694, 193
n.w.2d 744 (1972). Moreover, we determine probable cause by
an objective standard of reasonableness: whether the known
facts and circumstances are sufficient to warrant a person of
reasonable prudence in the belief that contraband or evidence of
crime will be found. see State v. Craven, 253 neb. 601, 571
n.w.2d 612 (1997). Here, reilly had probable cause to search
the car because of the dog’s alert. a dog’s identification of
drugs in luggage or in a car provides probable cause that drugs
are present. U.S. v. Bloomfield, 40 F.3d 910 (8th Cir. 1994).

[17,18] But a person’s mere proximity to others indepen-
dently suspected of criminal activity does not, without more,
give rise to probable cause to search that person. see Ybarra v.
Illinois, 444 U.s. 85, 100 s. Ct. 338, 62 L. ed. 238 (1979) (hold-
ing that search warrant for tavern and its bartender did not per-
mit body searches of all bar’s patrons). specifically, probable
cause to search a car does not necessarily justify searching the
body of a passenger. United States v. Di Re, 332 U.s. 581, 68 s.
Ct. 222, 92 L. ed. 210 (1948).

“even a limited search of the outer clothing . . . constitutes a
severe, though brief, intrusion upon cherished personal security,
and it must surely be an annoying, frightening, and perhaps
humiliating experience.” Terry v. Ohio, 392 U.s. 1, 24 25, 88 s.
Ct. 1868, 20 L. ed. 2d 889 (1968). thus,

[w]here the standard is probable cause, a search or seizure
of a person must be supported by probable cause particu-
larized with respect to that person. this requirement cannot
be undercut or avoided by simply pointing to the fact that
coincidentally there exists probable cause to search or seize
another or to search the premises where the person may
happen to be.

Ybarra v. Illinois, 444 U.s. at 91.
we have echoed this standard, saying: “probable cause to

arrest is not some vapor permeating a place, engulfing anyone
who happens to be at a site where unlawful conduct may be
occurring or may have occurred. rather, probable cause to arrest
is particularized and exists in reference to a specific individual.”
State v. Evans, 223 neb. 383, 388, 389 n.w.2d 777, 781 (1986).
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so we focus on whether reilly had probable cause sufficiently
particularized to voichahoske.

In Maryland v. Pringle, the U.s. supreme Court considered
whether there was probable cause particularized to the defend-
ant, the front seat passenger, when (1) $763 of rolled-up cash was
found in the glove box directly in front of him, (2) five plastic
baggies of cocaine were hidden within his reach, and (3) all of the
car’s occupants refused to claim ownership of the money and
cocaine. the Court reasoned:

we think it an entirely reasonable inference from these
facts that any or all three of the occupants had knowledge
of, and exercised dominion and control over, the cocaine.
thus a reasonable officer could conclude that there was
probable cause to believe [the defendant] committed the
crime of possession of cocaine, either solely or jointly.

Maryland v. Pringle, 540 U.s. 366, 372, 124 s. Ct. 795, 157 L.
ed. 2d 769 (2003). the Court also brushed aside the defendant’s
attempt to characterize the case as one of “guilt-by-association.”
Id. It distinguished Ybarra and Di Re, pointing out that in
Pringle, the evidence showed a “ ‘common enterprise’ ” among
the car’s occupants, producing “ ‘the same interest in concealing
the fruits or the evidence of their wrongdoing.’ ” Maryland v.
Pringle, 540 U.s. at 373 (quoting Wyoming v. Houghton, 526
U.s. 295, 119 s. Ct. 1297, 143 L. ed. 2d 408 (1999)). the Court
stated that the evidence indicated that someone in the car was
dealing drugs. this was significant because the Court reasoned
that drug dealing is an enterprise not likely to be conducted in
front of innocent persons who could testify against those in -
volved. Maryland v. Pringle, supra.

voichahoske, however, argues that the state failed to establish
probable cause for his arrest, detention, and strip search because
no contraband was linked to him until after the strip search.
voichahoske’s argument fails. Like the baggies in Pringle, the
dog’s alert provided probable cause to believe that someone in
the car possessed drugs. also like Pringle, voichahoske is not
guilty by association. He actively helped roan conceal her iden-
tity by hiding her driver’s license in his wallet and lying to reilly
about her identity. this complicity suggests a common enterprise
with the same interest in concealing the evidence of wrongdoing.
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Moreover, the officers found no drugs during their preliminary
search of the car, despite the drug dog’s alert, and the passengers
had ample time to conceal evidence. we determine reilly had
probable cause to believe that drugs would be found on
voichahoske.

(b) Miranda
voichahoske argues that he was not informed of his Miranda

rights until after the strip search. the state responds by arguing
that voichahoske was merely detained for investigation during
the strip search and was not formally arrested until after reilly
searched the car. we disagree with the state’s contention that
voichahoske was not in custody.

[19] Under the Miranda rule, a “custodial interrogation” takes
place when questioning is initiated by law enforcement officers
after one has been taken into custody or is otherwise deprived of
one’s freedom of action in any significant way. see State v.
Veiman, 249 neb. 875, 881, 546 n.w.2d 785, 790 (1996). Here,
voichahoske was handcuffed for almost 11⁄2 hours before arriv-
ing at the station. and during the strip search, radford asked
voichahoske if the baggie of white powder was his and if he
knew what it was. In response, voichahoske claimed ownership
and admitted it was methamphetamine. Laboratory testing later
confirmed that it was methamphetamine. But any error is harm-
less because the information obtained was cumulative to that
legitimately obtained by the search. see State v. Coleman, 239
neb. 800, 478 n.w.2d 349 (1992).

3. raDForD’s JUrIsDICtIon to searCH voICHaHoske

voichahoske argues that radford illegally searched him
because radford was outside his primary jurisdiction when
conducting the search and thus had no authority to act. section
29-215 defines the jurisdiction and powers of law enforcement
officers. the pertinent portions of § 29-215 provide:

(1) a law enforcement officer has the power and author-
ity to enforce the laws of this state and of the political sub-
division which employs the law enforcement officer or oth-
erwise perform the functions of that office anywhere within
his or her primary jurisdiction.

state v. voICHaHoske 77

Cite as 271 neb. 64



(2) Any law enforcement officer who is within this state,
but beyond his or her primary jurisdiction, has the power
and authority to enforce the laws of this state . . . or other-
wise perform the functions of his or her office, including
the authority to arrest and detain suspects, as if enforcing
the laws or performing the functions within his or her pri-
mary jurisdiction in the following cases:

. . . .
(c) Any such law enforcement officer shall have such

enforcement and arrest and detention authority when
responding to a call in which a local, state, or federal law
enforcement officer is in need of assistance. A law enforce-
ment officer in need of assistance shall mean (i) a law
enforcement officer whose life is in danger or (ii) a law
enforcement officer who needs assistance in making an
arrest and the suspect (a) will not be apprehended unless
immediately arrested, (B) may cause injury to himself or
herself or others or damage to property unless immediately
arrested, or (C) may destroy or conceal evidence of the
commission of a crime; and

. . . .
(4) For purposes of this section:
. . . .
(b) primary jurisdiction means the geographic area

within the territorial limits of the state or political subdi-
vision which employs the law enforcement officer.

(emphasis supplied.)
voichahoske argues first that radford lacked jurisdiction

under § 29-215(2) because “reilly never told . . . radford that
voichahoske needed to be searched or they would lose evi-
dence.” Brief for appellant at 13. the trial court found that “[a]s
contended by the defendant, it does not appear that any of these
factors [under § 29-215(2)(c)] are applicable to the facts at
hand.” voichahoske’s argument initially appears to have traction,
but bogs down under further scrutiny.

[20] voichahoske argues that “radford testified that . . .
reilly never advised that he was concerned about losing evi-
dence[;] reilly never told . . . radford that voichahoske needed
to be searched or they would lose evidence.” Brief for appellant
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at 13. voichahoske essentially argues that reilly never explic-
itly told radford that he was concerned that evidence would
be lost. But § 29-215(2)(c)(ii)(C) does not call for such speci-
ficity. subsection (2)(c)(ii)(C) does not require that an officer
requesting assistance tell the responding officer that he or she
fears evidence will be lost. It asks (1) whether the suspect “may
destroy or conceal evidence of the commission of a crime,”
§ 29-215(2)(c)(ii)(C), and (2) whether an officer “needs assist-
ance in making an arrest,” § 29-215(2)(c)(ii). the statute fails
to specify whether these questions are answered subjectively—
what the requesting officer believed, or objectively—what a
reasonable person under the circumstances could believe. But
we need not decide this because both standards are met.

(a) possibility of Destroying or Concealing evidence
although reilly never explicitly told radford he was con-

cerned about “losing evidence,” he did testify that he believed
that “anybody in the vehicle could possibly have had narcotics on
them.” He also asked Horn to pat down voichahoske at the scene,
and in his police report, he described it as a search “for nar-
cotics.” Moreover, reilly testified that he agreed with Horn that
the occupants needed to be searched and the videotape reveals
that reilly agreed that the bulge in voichahoske’s shoe needed to
be investigated.

why would reilly want the occupants searched if not to find
concealed evidence? reilly testified that when he called the dis-
patcher for assistance, the occupants had already been hand-
cuffed. and the record provides no indication that the occupants
threatened his safety. Moreover, if reilly had not been con-
cerned that the occupants would discard evidence, he and Horn
could have driven the four, two to a car. Instead, he opted to
wait for separate transportation, so the suspects could not leave
contraband in the patrol car and possibly blame their fellow
passengers.

reilly also had an objective reason to believe that
voichahoske was concealing evidence and that given the op -
portunity, he might destroy it. reilly already had probable cause
to believe voichahoske was concealing drugs on his person,
which, in turn, justified his arrest. see State v. Dussault, 193
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neb. 122, 225 n.w.2d 558 (1975) (holding that under Fourth
amendment, standards for determining probable cause for arrest
and probable cause for search and seizure are same). Because a
search of his person was inevitable, reilly could reasonably
believe voichahoske would seize the opportunity to destroy or
discard the drugs. thus, the record shows both subjectively and
objectively that voichahoske might conceal or destroy evidence.

(b) assistance Making arrest
when probable cause materialized, reilly was the only officer

at the scene with primary jurisdiction. although the occupants
were handcuffed, he had to drive all four of them to the Boone
County jail for further processing, search them incident to arrest,
and search the car. the occupants outnumbered reilly, and he
could not accomplish all four arrests by himself. recognizing
this, he called his dispatcher to request help. nance County
deputies radford and swanson responded to the call. each of
the four officers drove one of the occupants. swanson drove
voichahoske to the station. then radford and Maple, a Boone
County deputy, searched voichahoske, while reilly and Horn
searched the car. to require reilly to drive each occupant to the
station while the nance County deputies detained the others
would be senseless. although reilly could have refused assist-
ance from the nance County deputies and waited for Boone
County deputies to arrive, this could pose an unreasonable delay.
Moreover, because he requested assistance from Boone County
officers but was told that nance County officers were responding,
reilly could reasonably believe that the Boone County officers
could not respond in time. a reasonable person could believe that
help was needed to carry out the arrests.

[21] Because voichahoske might conceal or destroy evidence,
and because reilly needed assistance in making the arrest, we
determine that reilly was “in need of assistance” within the
meaning of § 29-215(2)(c). although voichahoske argues that
reilly did not explicitly ask for assistance in searching
voichahoske, as before, we do not read the statute as requiring
such specificity. Under § 29-215(2)(c), officers responding to
requests for assistance outside their jurisdiction have the same
authority as they would in their primary jurisdiction. Compare
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§ 29-215(1) and (2). It is undisputed that reilly requested assist-
ance and that radford responded to that call. thus, radford has
the same authority in Boone County as he would in nance
County. Because he could have searched voichahoske incident
to arrest in nance County, it follows that he could also search
him incident to arrest in Boone County. therefore, radford had
authority to administer the strip search under § 29-215.

voichahoske, however, argues that Maple, as a Boone County
deputy, could have conducted the search instead of radford. the
record reflects that both Maple and radford were in the booking
room with voichahoske during the search, but that radford told
voichahoske to disrobe. although Maple could have conducted
the search, he had not been at the scene and did not have the
details of the stop and arrest. while ideally, reilly should have
conducted the search incident to arrest, it was permissible for
radford to conduct the search under these circumstances.

v. ConCLUsIon
reilly had reasonable suspicion that a crime was occurring.

He was thus justified in detaining roan and her passengers for
further, limited investigation. Moreover, the manner and dura-
tion of the detention was reasonable. the drug dog’s alert, in
combination with voichahoske’s complicity hiding roan’s iden-
tity, provided probable cause particularized to voichahoske that
he was concealing drugs on his person. thus, his arrest, deten-
tion, and subsequent search were reasonable under the Fourth
amendment. Finally, because of the risk that he was concealing
evidence and might destroy it, and because of reilly’s request
for assistance making the arrest, radford was authorized to
search voichahoske incident to his arrest. voichahoske’s convic-
tion is affirmed.

aFFIrMeD.
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state of nebraska ex rel. Counsel for DisCipline

of the nebraska supreme Court, relator,
v. thomas a. Gleason, responDent.

709 n.W.2d 675

filed february 24, 2006.    no. s-05-1330.

original action. Judgment of disbarment.

henDry, C.J., Connolly, GerrarD, stephan, mCCormaCk,
and miller-lerman, JJ.

per Curiam.
introDuCtion

this case is before the court on the voluntary surrender of
license filed by respondent, thomas a. Gleason. as indicated
below, the court accepts respondent’s surrender of his license
and enters an order of disbarment.

faCts
respondent was admitted to the practice of law in the state of

nebraska on June 24, 1975. at all times relevant hereto, respond-
ent was engaged in the private practice of law in nebraska.

on november 1, 2005, an application for the temporary sus-
pension of respondent from the practice of law was filed by the
vice chairperson of the Committee on inquiry of the second
Disciplinary District. the application stated that two grievances
had been filed against respondent and were under investigation
by the Counsel for Discipline. the application stated that
according to the grievances, respondent had, in effect, misap-
propriated client funds, in the total amount of approximately
$57,000. the application further stated that “[i]t appear[ed] that
the respondent was engaging in conduct that, if allowed to
 continue until final disposition of disciplinary proceedings, 
will cause serious damage to the public and to the legal profes-
sion . . . .”

on november 16, 2005, this court entered an order directing
respondent to show cause why his license should not be tem-
porarily suspended. a copy of the show cause order was served
on respondent, and respondent filed an affidavit in response to
the show cause order. on December 14, this court determined
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that respondent had failed to show cause why his license should
not be temporarily suspended and ordered respondent’s license
to practice law in the state of nebraska temporarily suspended
until further order of the court.

on february 3, 2006, respondent filed with this court a vol-
untary surrender of license, voluntarily surrendering his license
to practice law in the state of nebraska. in his voluntary sur-
render of license, respondent stated that he knowingly does not
contest the truth of the allegations in the grievances. in addition
to surrendering his license, respondent voluntarily consented to
the entry of an order of disbarment and waived his right to
notice, appearance, and hearing prior to the entry of the order of
disbarment.

analysis
neb. Ct. r. of Discipline 15 (rev. 2001) provides in pertinent

part:
(a) once a Grievance, a Complaint, or a formal Charge

has been filed, suggested, or indicated against a member,
the member may voluntarily surrender his or her license.

(1) the voluntary surrender of license shall state in writ-
ing that the member knowingly admits or knowingly does
not challenge or contest the truth of the suggested or indi-
cated Grievance, Complaint, or formal Charge and waives
all proceedings against him or her in connection therewith.

pursuant to rule 15, we find that respondent has voluntarily
 surrendered his license to practice law; stated in writing that he
knowingly does not contest the truth of the allegations in the
grievances, which, in summary, allege that he misappropriated
approximately $57,000 of his clients’ funds; and waived all pro-
ceedings against him in connection therewith. We further find that
respondent has consented to the entry of an order of disbarment.

ConClusion
upon due consideration of the pleadings in this matter, the

court finds that respondent has stated that he does not contest the
truth of the allegations in the grievances to the effect that he mis-
appropriated client funds and that his statement was knowingly
made. the court accepts respondent’s surrender of his license
to practice law, finds that respondent should be disbarred, and
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hereby orders him disbarred from the practice of law in the state
of nebraska, effective immediately. respondent shall forthwith
comply with neb. Ct. r. of Discipline 16 (rev. 2004), and upon
failure to do so, he shall be subject to punishment for contempt
of this court. accordingly, respondent is directed to pay costs
and expenses in accordance with neb. rev. stat. §§ 7-114 and
7-115 (reissue 1997) and neb. Ct. r. of Discipline 10(p) (rev.
2005) and 23 (rev. 2001) within 60 days after an order imposing
costs and expenses, if any, is entered by the court.

JuDgment of Disbarment.
Wright, J., not participating.

borley storage anD transfer Co., inC., appellant,
v. Warren r. WhitteD, Jr., appellee.

710 n.W.2d 71

filed march 3, 2006.    no. s-04-708.

1. Rules of Evidence: Appeal and Error. a trial court’s decision to admit habit evi-

dence based on opinion under neb. rev. stat. § 27-406 (reissue 1995) is reviewed for

an abuse of discretion.

2. Jury Instructions: Appeal and Error. in reviewing a claim of prejudice from

instructions given or refused, an appellate court must read the instructions together,

and if, taken as a whole, they correctly state the law, are not misleading, and ade-

quately cover the issues supported by the pleadings and evidence, there is no preju-

dicial error.

3. Malpractice: Attorney and Client: Negligence: Proof: Proximate Cause:

Damages. in civil legal malpractice actions, a plaintiff alleging attorney negligence

must prove three elements: (1) the attorney’s employment, (2) the attorney’s neglect of

a reasonable duty, and (3) that such negligence resulted in and was the proximate cause

of loss (damages) to the client.

4. Pleadings: Appeal and Error. as a general rule, an appellate court disposes of a

case on the theory presented in the district court.

5. Damages. under the doctrine of avoidable consequences, which is another name for

the failure to mitigate damages, a wronged party will be denied recovery for such

losses as could reasonably have been avoided, although such party will be allowed

to recover any loss, injury, or expense incurred in reasonable efforts to minimize

the injury.

6. ____. a plaintiff’s failure to take reasonable steps to mitigate damages bars recov-

ery, not in toto, but only for the damages which might have been avoided by rea-

sonable efforts.
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7. Jury Instructions. the general rule is that whenever applicable, the nebraska Jury

instructions are to be used.

8. Appeal and Error. errors that are assigned but not argued will not be addressed by

an appellate court.

9. Rules of Evidence: Words and Phrases. relevant evidence, as defined by neb.

rev. stat. § 27-401 (reissue 1995), is that which tends to make the existence of any

fact of consequence more or less probable than it would be without the evidence.

appeal from the District Court for adams County: stephen

illingWorth, Judge. affirmed.

John h. marsh, of knapp, fangmeyer, aschwege, besse &
marsh, p.C., for appellant.

bradley D. holbrook, of Jacobsen, orr, nelson, Wright &
lindstrom, p.C., for appellee.

henDry, C.J., Wright, gerrarD, stephan, mCCormaCk, and
miller-lerman, JJ.

stephan, J.
this legal malpractice action is before this court for the

 second time. in the first appearance, we determined that the dis-
trict court erred in entering partial summary judgment in favor
of the plaintiff and therefore reversed and vacated the judgment
and remanded the cause for further proceedings. Borley Storage
& Transfer Co. v. Whitted, 265 neb. 533, 657 n.W.2d 911
(2003). following remand, the cause was tried to a jury and a
verdict was returned in favor of the defendant attorney, Warren
r. Whitted, Jr. borley storage and transfer Co., inc. (borley
storage), the plaintiff below, appeals from the judgment entered
on the verdict. We affirm.

i. baCkgrounD
borley storage was a family business operated by harry

borley and maxine borley. on December 10, 1982, borley
storage entered into an agreement to sell its business to borley
moving and storage, inc. (borley moving). borley moving was
a new entity formed by the longtime manager of borley storage,
Dennis bauder, and his wife, Wanda bauder, who were the sole
shareholders of the new corporation. borley moving had no
assets prior to the sale.
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Whitted represented borley storage in the seller-financed
transaction and prepared all of the documents related to the sale
of the business. pursuant to the terms of the purchase agreement
dated December 10, 1982, borley moving agreed to pay a pur-
chase price of $250,000, payable in monthly installments and
bearing interest at the rate of 12 percent per annum. payments
were to begin on february 1, 1983, and continue through
January 1, 1993. the purchase agreement also provided that the
bauders would execute a promissory note for the purchase
price. a prom issory note dated January 3, 1983, in the amount
of $250,000 payable to borley storage was executed by Dennis
bauder, by Wanda bauder, and by Dennis bauder in his capac-
ity as president of borley moving. the note provided that the
said parties “jointly and severally” promised to pay the princi-
pal amount with interest at 12 percent in 119 monthly install-
ments commencing on february 1, 1983. it further provided
that “[i]f the makers’ [sic] fail to pay any installment when due,
then the entire unpaid principal balance, together with accrued
interest, shall at the option of the holder, immediately become
due and payable without notice.”

pursuant to the purchase agreement and to provide security
for the transaction, borley moving granted borley storage a
security interest in the personal property, rolling stock, and
accounts receivable associated with the business. borley moving
also granted borley storage a first deed of trust in certain real
property. Whitted prepared and filed a mortgage and a financing
statement to perfect the security interests in the personal prop-
erty and accounts receivable. the financing statement was filed
on July 12, 1983. by operation of law, this security interest
lapsed on July 12, 1988, 5 years after its filing, because no con-
tinuation statement was timely filed.

borley moving defaulted on the purchase agreement in 1991,
and borley storage thereafter attempted to recover by fore -
closing on the real estate and recovering the collateral. borley
moving filed bankruptcy in 1993. the bankruptcy court ap -
proved a reorganization plan in 1995, and borley storage’s
claim was valued at $308,000. approximately $140,000 was
secured by the real estate and rolling stock. however, because a
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second creditor had filed a financing statement with respect to
the personal property and borley storage failed to file a contin-
uation statement prior to the expiration of the 5-year period,
borley storage lost its priority with respect to the personal
property and accounts receivable. instead, the second creditor
received approximately $64,000 based on its secured interest.
borley storage never sought recovery from the bauders on the
promissory note.

in this malpractice action, borley storage alleged that
Whitted negligently failed to file or advise its officers of the
need to file the continuation statement necessary to preserve the
priority of its security interest in the personal property and
accounts receivable associated with the business, thus depriving
borley storage of security valued at $106,000. Whitted denied
that he was negligent, and he alleged as an affirmative defense
that borley storage failed to mitigate its claimed damages. after
trial, a jury entered a verdict in favor of Whitted. following
entry of judgment on the jury verdict and denial of its motion
seeking alternative forms of postjudgment relief, borley storage
perfected this timely appeal. We moved the appeal to our docket
on our own motion pursuant to our authority to regulate the case-
loads of the appellate courts of this state. see neb. rev. stat.
§ 24-1106(3) (reissue 1995).

additional facts relevant to the analysis are included therein.

ii. assignments of error
borley storage assigns, restated, that the district court erred

in (1) instructing the jury that any failure to mitigate damages
was a complete bar to its recovery; (2) failing to give certain
tendered jury instructions; (3) failing to direct a verdict on the
issue of mitigation of damages; (4) instructing the jury that the
bauders were, as a matter of law, personally liable on the
promissory note; (5) instructing the jury that the failure to file
a continuation statement did not relieve the bauders of their
obligation on the promissory note; (6) overruling its founda-
tional objection to Whitted’s testimony regarding his habit or
routine with respect to representing sellers of businesses; (7)
receiving Dennis bauder’s personal financial statements over
objection, and (8) overruling its motion to set aside the verdict
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or judgment, motion for new trial, and motion for judgment
notwithstanding the verdict.

iii. stanDarD of revieW
[1] a trial court’s decision to admit habit evidence based

on opinion under neb. rev. stat. § 27-406 (reissue 1995) is
reviewed for an abuse of discretion. see Hoffart v. Hodge, 9 neb.
app. 161, 609 n.W.2d 397 (2000).

[2] in reviewing a claim of prejudice from instructions given
or refused, an appellate court must read the instructions together,
and if, taken as a whole, they correctly state the law, are not mis-
leading, and adequately cover the issues supported by the plead-
ings and evidence, there is no prejudicial error. Pribil v. Koinzan,
266 neb. 222, 665 n.W.2d 567 (2003); Nauenburg v. Lewis, 265
neb. 89, 655 n.W.2d 19 (2003).

iv. analysis

1. Comakers’ liability on promissory note

several of the issues presented in this appeal relate to the
undisputed fact that borley storage did not make a claim against
the bauders on the promissory note which the bauders executed
personally in connection with their purchase of the business.
borley storage argues that any such claim would have been
defeated by an impairment of collateral defense and that, in any
event, the bauders’ potential liability on the note was not rele-
vant to borley storage’s claim against Whitted. borley storage
thus argues that the district court erred in receiving evidence on
and instructing the jury about the promissory note and its rela-
tionship to Whitted’s mitigation of damages defense.

(a) impairment of Collateral
over the objection of borley storage, the district court in -

structed the jury as follows:
the Court has determined that as a matter of law, Dennis

bauder and Wanda bauder are co-makers of a promissory
note and as such they are jointly and serverly [sic] liable to
satisfy the indebtedness created by the promissory note.

the Court has futher [sic] determined as a matter of law,
that the failure to file the continuation statement, did not
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relieve Dennis bauder and Wanda bauder of this obligation
to pay the indebtedness created by the promissory note.

borley storage argues that the failure to file a continuation state-
ment preserving its security interest relieved the bauders of their
personal liability on the note. this argument is based upon neb.
u.C.C. § 3-606(1) (reissue 1980), in effect in nebraska at the
time of the sale, which provided: “the holder discharges any
party to the instrument to the extent that without such party’s
consent the holder . . . (b) unjustifiably impairs any collateral for
the instrument given by or on behalf of the party or any person
against whom he has a right of recourse.”

generally, this provision of the uniform Commercial Code
has been interpreted to discharge only the obligations of those
parties who sign a negotiable instrument in the capacity of a
surety. see, generally, annot., 61 a.l.r. 5th 525 (1998); 21
shepard’s Causes of action 145, § 23 (1990). this is because
§ 3-606 is generally regarded as a protection for a surety’s right
of subrogation. see 61 a.l.r. 5th, supra. however, a minority
of jurisdictions take the position that all parties to a negotiable
instrument, including nonaccommodating makers and comak-
ers, can avail themselves of the defense of discharge. see,
Crimmins v. Lowry, 691 s.W.2d 582 (tex. 1985); Bishop v.
United Missouri Bank of Carthage, 647 s.W.2d 625 (mo. app.
1983); Southwest Florida Production v. Schirow, 388 so. 2d
338 (fla. app. 1980); Rushton v. U.M.&M. Credit Corp., 245
ark. 703, 434 s.W.2d 81 (1968).

although this court has not specifically addressed this split in
authority, we have implicitly followed the majority view that the
impairment of collateral defense is not available to the maker or
comaker of a promissory note. in Ashland State Bank v. Elkhorn
Racquetball, Inc., 246 neb. 411, 419, 520 n.W.2d 189, 194
(1994), we rejected a claim that a party was entitled to assert “the
special suretyship defenses set forth in neb. u.C.C. § 3-606”
based in part upon our prior determination that the party “was a
principal obligor on the note and not an accommodation party.”
see, also, First State Bank v. Peterson, 205 neb. 814, 816-17, 290
n.W.2d 634, 635 (1980) (holding that under § 3-606, “a guaran-
tor who is a party to the instrument is discharged by an unjustifi-
able impairment of collateral” and that under “a general rule of
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suretyship,” a surety is “discharged only pro tanto by any wrong-
ful loss or release of security”). moreover, the official comment
to former § 3-606 specifically stated that the “suretyship defenses
here provided” are available “to any party who is in the position
of a surety, having a right of recourse either on the instrument or
dehors it, including an accommodation maker or acceptor known
to the holder to be so.”

borley storage argues that the bauders were accommodation
parties and therefore would have been entitled to assert an im -
pairment of collateral defense in any action to enforce their lia-
bility on the promissory note. We note that when the bauders
executed the note in 1983, neb. u.C.C. § 3-415 (reissue 1980)
was in effect and defined the contract of an accommodation
party with respect to a negotiable instrument. although provi-
sions relating to accommodation parties are now codified at neb.
u.C.C. § 3-419 (reissue 2001), we apply the law in effect at the
time of execution of the promissory note in determining whether
or not the bauders were accommodation parties.

the question of whether a party is an accommodation maker
or a principal obligor on an instrument is a question of intent.
Ashland State Bank v. Elkhorn Racquetball, Inc., supra; Marvin
E. Jewell & Co. v. Thomas, 231 neb. 1, 434 n.W.2d 532 (1989).
section 3-415 defined an accommodation party as “one who
signs the instrument in any capacity for the purpose of lending
his name to another party to it.” We have held that under this
definition, an accommodation party is a surety who by lending
its name to the maker of the note, in a sense, guarantees that in
the event of default by the principal obligor, the accommodation
party will be liable. Marvin E. Jewell & Co., supra. in examin-
ing this issue, we stated:

the critical question in determining whether someone in -
tended to lend his name to another is whether the alleged
accommodation party was required to sign the instrument
to enable the alleged principal obligor to obtain credit.
several courts have stated that a major consideration in
determining accommodation party status is the fact that the
lender refused to make the loan unless the accommodation
party was a party to the instrument.

90 271 nebraska reports



Id. at 6, 434 n.W.2d at 535. evidence of the effect of the trans-
action is also relevant to the issue of intent, as “[t]he best, if not
controlling, evidence of the intent of the parties to an agreement
is the parties’ interpretation of the agreement as evidenced by
their actions in performance of the agreement.” Id.

borley storage relies on Farmers Loan & Trust Co. v.
Letsinger, 652 n.e.2d 63 (ind. 1995), in support of its argument
that the bauders were accommodation parties entitled to assert
an impairment of collateral defense. in that case, two individ -
uals executed a promissory note reflecting a bank loan in their
capacities as officers of a corporation and also in their individ-
ual capacities. they also executed separate guaranty agreements.
after the corporation declared bankruptcy, the bank initiated
an action against the individuals, and the individuals sought to
assert an impairment of collateral defense based on allegations
that the bank had allowed a security interest to lapse. the trial
court and an intermediate court of appeals determined that the
individuals were accommodation parties entitled to assert the
defense with respect to the promissory note, and this determina-
tion was not challenged in the appeal to the indiana supreme
Court. rather, the opinion of that court focused solely on the
issue of whether, under indiana common law, a party executing
a guaranty agreement may assert an impairment of collateral
defense. thus, the opinion provides no reasoning or detailed fac-
tual basis for the determination that the individuals signed the
note as accommodation parties, and we do not find it persuasive
on that issue in this case.

instead, we look to the record in this case, beginning with
documents drawn in connection with the sale of the business.
the purchase agreement recites: “the purchase price shall be
represented by a promissory note executed by buyers, Dennis
bauder and Wanda bauder, husband and wife.” the promissory
note was signed first by Dennis bauder, then by Wanda bauder,
and finally by Dennis bauder in his capacity as president of
borley moving. these parties are referred to collectively in the
note as “makers.” in his deposition testimony received at trial,
harry borley agreed that the bauders signed as makers of the
note. Whitted testified that the parties’ agreement was for the
bauders to be personally liable on the note, that the bauders
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signed as comakers, and that the purpose of the note was to make
the bauders jointly and severally liable for borley moving’s
obligations. there is no evidence that the bauders would have
had any right of recourse against borley moving if they had paid
the note personally. as a result of the sale, all of the assets of
borley storage were transferred to borley moving. the bauders
were the sole shareholders of borley moving, which had no
assets prior to the sale. neither the language of the promissory
note nor any extrinsic evidence suggests that the bauders signed
as sureties, guarantors, or in any other form of accommodation
status. the only reasonable inference which can be drawn from
the record is that the bauders were principal obligors of the
promissory note, not accommodation parties, and thus could not
have asserted an impairment of collateral defense to a claim on
the note. accordingly, the district court did not err in determin-
ing as a matter of law that the bauders were personally liable on
the note notwithstanding the failure to file a continuation state-
ment, and in so instructing the jury.

(b) mitigation of Damages
borley storage contends that the district court erred in receiv-

ing certain evidence on, and instructing the jury with respect to,
the affirmative defense of mitigation of damages. borley storage
argues that as a secured creditor, it had a right to choose whether
to sue on the promissory note or proceed against the collateral.
see Ceres Fertilizer, Inc. v. Beekman, 209 neb. 447, 308 n.W.2d
347 (1981). borley storage contends that it “clearly elected to
recover its collateral, and did not then, nor has it since, ever
sought a dollar judgment against any maker of the note.” brief
for appellant at 15. it characterizes the instant action for attorney
malpractice as “merely an extension” of its efforts to recover the
value of its collateral and argues that Whitted, who is alleged to
have caused the loss of collateral, should not be permitted “to
dictate the manner in which the secured creditor seeks to recover
its losses upon default.” brief for appellant at 16.

[3] however, this is not a proceeding to enforce a creditor’s
remedy under the uniform Commercial Code. rather, it is a legal
malpractice action governed by principles of tort law. in civil
legal malpractice actions, a plaintiff alleging attorney negligence
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must prove three elements: (1) the attorney’s employment, (2) the
attorney’s neglect of a reasonable duty, and (3) that such negli-
gence resulted in and was the proximate cause of loss (damages)
to the client. New Tek Mfg. v. Beehner, 270 neb. 264, 702 n.W.2d
336 (2005).

We examined these elements in the context of a claim that an
attorney negligently failed to obtain security for a debt owed to
his client in Stansbery v. Schroeder, 226 neb. 492, 412 n.W.2d
447 (1987). in that case, the client sued the attorney for the
unpaid balance of a loan, alleging that the attorney negligently
failed to obtain personal guaranties from shareholders of the
debtor corporation. the client recovered a judgment against the
attorney, but appealed on the ground that the judgment did not
include accrued interest. the attorney cross-appealed, assigning
error in the refusal of the trial court to instruct on contributory
negligence and failure to mitigate damages. this court did not
reach the mitigation of damages issue because it concluded
under the plain error doctrine that there was a failure of proof
with respect to proximate cause. We reasoned that even if a jury
could have concluded that the attorney negligently failed to
obtain the guaranties, the client was not automatically entitled
to the unpaid principal and interest on the loan, but, rather, was
required to present evidence that the failure to obtain the guar-
anties proximately caused the loss. We concluded that there was
a failure of proof necessitating reversal with directions to dis-
miss because there was no evidence that obtaining the share-
holders’ guaranties would have prevented the loss.

applying these principles to the instant case, it is clear that
the lapse of the security interest in 1988 did not automatically
result in any damage to borley storage. had the bauders, as
comakers, made timely payments on the note, the lapse of the
security interest would have been of no consequence. see
Widemshek v. Fale, 17 Wis. 2d 337, 117 n.W.2d 275 (1962)
(holding no actual damage resulted from attorney’s failure to
obtain first mortgage to secure indebtedness where client recov-
ered full amount of indebtedness). the loss of the security inter-
est deprived borley storage of one of its remedies in the event of
default by borley moving, but it did not extinguish the alterna-
tive remedy of enforcing the bauders’ personal liability on the
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note. With this background, we turn to the specific assignments
of error pertaining to mitigation of damages.

(i) Jury Instructions
borley storage assigns error with respect to two jury in -

structions given by the court over borley storage’s objection.
instruction no. 2 provided in relevant part:

in the affirmative defense that the plaintiff failed to
 mitigate its damages, the burden is upon the Defendant to
prove, by the greater weight of the evidence, each and all
of the following:

a) that the plaintiff failed to take reasonable steps to
minimize its damages;

b) that the plaintiff’s damage occurred as a result of its
failure to take reasonable steps to minimize its damages.

the same instruction then stated, “if the Defendant has met his
burden of proof that the plaintiff failed to take reasonable steps
to minimize its damages, then your verdict must be for the
Defendant. if the Defendant has not met its burden of proof, you
must disregard the affirmative defenses.”

instruction no. 15 further provided:
if you assess damages, then you must consider the

Defendant’s claim that the plaintiff failed to take reason-
able steps to minimize its damages by pursuing Dennis
bauder and/or Wanda bauder co-makers of the promissory
note. the Defendant is not liable for any damages that
could have been prevented if the plaintiff had done so. the
Defendant has the burden of proving that the plaintiff
failed to take reasonable steps to minimize its damages.

borley storage advances two reasons why the trial court erred
in giving these instructions. first, it contends that the instruc-
tions should not have been given because it had no obligation to
pursue its remedy against the bauders in order to mitigate the
damages sought from Whitted. second, borley storage argues
that instruction no. 2 conveyed the incorrect notion that failure
to mitigate was an absolute defense.

[4] as noted above, whether and to what extent borley storage
could have recovered the indebtedness by proceeding against the
bauders on the promissory note was relevant to the determination
of what loss, if any, borley storage sustained as a result of the
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lapsed security interest attributed to the alleged malpractice.
While this could be viewed as a question of causation, it is clear
from the record that the parties and the trial court considered this
issue as being within the affirmative defense of mitigation of
damages. as a general rule, an appellate court disposes of a case
on the theory presented in the district court. Kubik v. Kubik, 268
neb. 337, 683 n.W.2d 330 (2004); American Fam. Mut. Ins. Co.
v. Hadley, 264 neb. 435, 648 n.W.2d 769 (2002). We do so here.

[5,6] under the doctrine of avoidable consequences, which is
another name for the failure to mitigate damages, a wronged
party will be denied recovery for such losses as could reason-
ably have been avoided, although such party will be allowed to
recover any loss, injury, or expense incurred in reasonable
efforts to minimize the injury. see, Gottsch Feeding Corp. v.
Red Cloud Cattle Co., 229 neb. 746, 429 n.W.2d 328 (1988);
Welsh v. Anderson, 228 neb. 79, 421 n.W.2d 426 (1988). a
plaintiff’s failure to take reasonable steps to mitigate damages
bars recovery, not in toto, but only for the damages which might
have been avoided by reasonable efforts. Gottsch Feeding Corp
v. Red Cloud Cattle Co., supra. a plaintiff’s duty to mitigate
damages arises only after a defendant’s negligence. Welsh v.
Anderson, supra.

[7] the general rule is that whenever applicable, the nebraska
Jury instructions are to be used. Curry v. Lewis & Clark NRD,
267 neb. 857, 678 n.W.2d 95 (2004); Walkenhorst v. State, 253
neb. 986, 573 n.W.2d 474 (1998). instruction no. 15 given by
the district court is taken nearly verbatim from nJi2d Civ. 4.70
and is a correct statement of the law. borley storage alleged that
Whitted negligently failed to take steps to prevent the security
interest from lapsing in 1988 and that it discovered the facts on
which its claim is based in october 1991, several months after
borley moving had defaulted. thereafter, borley storage made
no attempt to enforce the bauders’ obligation on the promissory
note. these facts were sufficient to warrant the giving of instruc-
tion no. 15.

instruction no. 2, which consisted of the statement of the
case, outlined the claims and defenses asserted by the parties
and instructed the jury that if Whitted met his burden of proof
with respect to his mitigation of damages defense, “then your
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verdict must be for the Defendant.” read in isolation, there is
tension between this statement and the rule that a plaintiff’s
failure to take reasonable steps to mitigate damages bars recov-
ery, not in toto, but only for the damages which might have been
avoided by reasonable efforts. see Gottsch Feeding Corp. v.
Red Cloud Cattle Co., supra. however, in reviewing a claim of
prejudice from instructions given or refused, an appellate court
must read the instructions together, and if, taken as a whole,
they correctly state the law, are not misleading, and adequately
cover the issues supported by the pleadings and evidence, there
is no prejudicial error. Pribil v. Koinzan, 266 neb. 222, 665
n.W.2d 567 (2003); Nauenburg v. Lewis, 265 neb. 89, 655
n.W.2d 19 (2003). read together, instructions nos. 2 and 15
clearly inform the jury that it could find Whitted liable only for
those damages which could not have been avoided by reason-
able steps to mitigate. We conclude that the district court did not
err in giving these instructions.

[8] although borley storage assigns that the district court
erred in refusing to give certain of its tendered jury instructions,
its brief includes no argument of this issue. errors that are
assigned but not argued will not be addressed by an appellate
court. Genthon v. Kratville, 270 neb. 74, 701 n.W.2d 334 (2005);
Nebraska Liq. Distrib. v. Nebraska Liq. Cont. Comm., 269 neb.
401, 693 n.W.2d 539 (2005).

(ii) Financial Statements
borley storage next assigns error with respect to the receipt

into evidence of two financial statements signed by Dennis
bauder reflecting his assets and liabilities in 1990 and 1991.
borley storage objected to the exhibits on grounds of hearsay,
foundation, relevance, and probative value outweighed by unfair
prejudice. foundational requirements with respect to authen -
ticity are satisfied because Dennis bauder identified both docu-
ments and testified that by signing them in connection with a
loan transaction, he certified the accuracy of the information
which they contained.

[9] relevant evidence, as defined by neb. rev. stat. § 27-401
(reissue 1995), is that which tends to make the existence of any
fact of consequence more or less probable than it would be
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without the evidence. Blue Valley Co-op v. National Farmers
Org., 257 neb. 751, 600 n.W.2d 786 (1999). here, the bauders’
financial ability to satisfy a judgment on the promissory note
was relevant to the issue of whether it would have been reason-
able for borley storage to pursue such a claim in mitigation of
its damages. borley storage contends that any probative value
of the financial statements was outweighed by the danger of
unfair prejudice in that there was no showing of the methodol-
ogy used for valuing Dennis bauder’s assets and liabilities, and
thus the exhibits should have been excluded under neb. rev.
stat. § 27-403 (reissue 1995). We conclude that this argument
goes to the weight of the evidence and that the district court did
not abuse its discretion in declining to exclude the financial
statements under § 27-403.

finally, borley storage argues that the financial statements
should have been excluded as hearsay, in that they constituted
out-of-court statements by Dennis bauder to prove his net worth.
prior to receipt of the financial statements, Dennis bauder testi-
fied at length concerning his financial condition at various times,
including those periods covered by the financial statements.
thus, even if the financial statements constituted inadmissible
hearsay, their admission would be harmless error because their
content was established by other relevant evidence properly
admitted. see Alliance Nat. Bank v. State Surety Co., 223 neb.
403, 390 n.W.2d 487 (1986).

(iii) Motion for Directed Verdict
borley storage contends that the district court erred in

 overruling its motion for directed verdict on the issue of miti-
gation of damages made at the close of the evidence. in deny-
ing the motion, the district court determined that “the defense
has presented sufficient evidence to have that issue go to the
jury.” for the reasons discussed above, we find no error in that
determination.

2. eviDenCe of habit anD Custom

Whitted testified that he did not have a specific recollection of
informing either harry borley or maxine borley of the need to
file a continuation statement within 5 years of filing the original
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financing statement. over an objection that he lacked personal
knowledge, Whitted was permitted to testify as to his habit and
custom in advising parties in seller-financed transactions. borley
storage contends that the district court erred in receiving this
testimony over its objection.

the issue presented by this assignment of error is governed by
§ 27-406, which provides:

(1) evidence of the habit of a person or of the routine
practice of an organization, whether corroborated or not
and regardless of the presence of eyewitnesses, is relevant
to prove that the conduct of the person or organization on
a particular occasion was in conformity with the habit or
routine practice.

(2) habit or routine practice may be proved by testi-
mony in the form of an opinion or by specific instances of
conduct sufficient in number to warrant a finding that the
habit existed or that the practice was routine.

although this court has not interpreted or applied this rule,
the nebraska Court of appeals did so in Hoffart v. Hodge, 9
neb. app. 161, 609 n.W.2d 397 (2000). in that case, the Court
of appeals examined whether a medical doctor offered sufficient
foundation to support his testimony in a malpractice action as to
his regular practice and routine. at the outset, the court noted
that its analysis was “limited to situations where a party attempts
to prove habit by way of opinion rather than by specific in -
stances of conduct,” because there was no record made of the
doctor’s habit based on specific conduct in specific similar situ-
ations. Id. at 167, 609 n.W.2d at 403. the court further noted the
“precise contours of how frequently and consistently a behavior
must occur to rise to the level of habit cannot be easily defined
or formulated,” and thus concluded that admissibility depends
on the trial judge’s evaluation of the particular facts of the case.
Id. thus, the trial court’s decision to admit habit evidence based
on opinion will be reviewed for an abuse of discretion. Id.

in Hoffart, the doctor testified that he regularly saw 140
patients per week for 15 years. he stated that during the relevant
time period, he had a policy of advising his patients of mammo-
gram failure rates and he generally told them a mammogram
would be “ ‘10 to 15 percent not accurate.’ ” Id. at 169, 609
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n.W.2d at 404. although the doctor could not specifically
remember advising the patient at issue of the mammogram fail-
ure rates, it was his opinion that he would have informed her
because it was his regular practice to do so. the Court of
appeals concluded that although the foundation for this opinion
“was not thoroughly or artfully presented,” the trial court did not
abuse its discretion in finding it to be admissible. Id. at 170, 609
n.W.2d at 405. the court noted that “[t]he lack of detail con-
cerning regularity (which involves frequency and consistency),
specificity, and involuntary response, which are the hallmarks of
proof of habit by specific instances rather than by opinion, does
not render the opinion evidence inadmissible.” Id. rather, the
court found that the absence of detail went to the weight which
the fact finder would place on such evidence.

in the instant case, Whitted testified that he drafted all of the
documents for the sale of borley storage. he stated that he had
a procedure or checklist he followed in seller-financed transac-
tions like that in which he represented borley storage. he stated
that the documents involved in such transactions are generally
the same. in addition, Whitted testified:

generally in a seller-financed transaction i would go
through the documents with the client. and in going
through the documents with the client, i would tell them of
the effect of the document. for example, i would tell them
that the stock pledge entitled to [sic] them to basically
enforce the stock pledge and irrevocable stock power and
take back the stock. i would have told them what — that the
security interest in the personal property entitled them to
repossess the personal property or to sell the personal prop-
erty for satisfaction of the debt. i would tell them that it was
perfected by virtue of filing with the secretary of state, and
i would tell them that the financing statement was good for
a period of time and subject to later continuation.

Whitted stated that with respect to the borley storage sale, he
“would have advised” that the financing statement needed to be
continued after 5 years because that was his “standard operating
procedure.”

We agree with the analytical principles applied by the Court
of appeals in Hoffart v. Hodge, 9 neb. app. 161, 609 n.W.2d
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397 (2000), and conclude that the district court did not abuse its
discretion in permitting this testimony. as in Hoffart, this case
focuses on a professional service rendered years prior to testi-
mony in a malpractice action. in Hoffart, the court recognized
the practical reality that “a doctor cannot be expected to specif-
ically recall the advice or explanation he or she gives to each and
every patient he or she sees or treats” and that thus, “evidence of
habit may be the only vehicle available for a doctor to prove that
he or she acted in a particular way on a particular occasion” and
is therefore “highly relevant.” 9 neb. app. at 168, 609 n.W.2d at
404. the same reality exists with respect to advice which is rou-
tinely given by a lawyer to a client in particular circumstances.
Whitted testified that he has practiced law in nebraska since
1974, focusing his practice on real estate and corporate transac-
tional law, including the sale of businesses of all sizes. although
borley storage argues that Whitted did not provide a specific
number of transactions in which he had been professionally
involved or the details of any specific transaction, we conclude
that this goes to the weight to be given to his testimony and not
to its admissibility.

v. Denial of posttrial motions
borley storage assigns error with respect to the district court’s

denial of its posttrial motions seeking, in the alternative, the set-
ting aside of the verdict and entry of judgment notwithstanding
the verdict or for a new trial. its argument with respect to this
assignment is based upon claimed error in the submission of the
mitigation of damages defense and the admission of Whitted’s
testimony regarding habit and custom. for the reasons discussed
above, we conclude that the district court did not err in denying
the posttrial motions.

vi. ConClusion
for the reasons discussed, we conclude that there was no

reversible error, and the judgment of the district court entered
upon the jury verdict in favor of Whitted should therefore be
affirmed.

affirmeD.
Connolly, J., not participating.
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appeal from the District Court for lancaster County: paul D.
merritt, Jr., Judge. appeal dismissed.
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Jon bruning, attorney general, and Charles e. lowe for
appellees.

henDry, C.J., Wright, Connolly, stephan, mCCormaCk,
and miller-lerman, JJ.

Wright, J.
nature of Case

sam kaplan and gerald pankonin petitioned the Department
of administrative services of the state of nebraska (Das) for
a declaratory order related to their requests for reclassification
of their positions with the state. the petition concerned the def-
inition of certain words and the use and application of certain
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agency documents. Das declined to issue such an order, and the
petitioners sought judicial review of that decision. the lancaster
County District Court concluded it lacked subject matter juris-
diction because Das’ refusal was not “a final decision in a con-
tested case.” see neb. rev. stat. § 84-917(1) (reissue 1999).
the court dismissed the petition for judicial review, and the peti-
tioners appealed.

sCope of revieW
[1] When a jurisdictional question does not involve a factual

dispute, determination of a jurisdictional issue is a matter of law
which requires an appellate court to reach a conclusion indepen-
dent from the trial court’s. Heistand v. Heistand, 267 neb. 300,
673 n.W.2d 541 (2004).

[2] When a lower court lacks the authority to exercise its sub-
ject matter jurisdiction to adjudicate the merits of the claim,
issue, or question, an appellate court also lacks the power to
determine the merits of the claim, issue, or question presented to
the lower court. Cummins Mgmt. v. Gilroy, 266 neb. 635, 667
n.W.2d 538 (2003).

faCts
the petitioners were employed as attorneys by the Department

of health and human services finance and support. they were
part of the state’s classified personnel system, which is adminis-
tered by the director of Das’ state personnel division.

in June 2003, the petitioners submitted requests seeking to be
reclassified from attorney iii to agency legal counsel i. During
the time the reclassification requests were pending, the petition-
ers filed a petition with Das seeking a declaratory order under
neb. rev. stat. § 84-912.01 (reissue 1999). the petitioners
asked that Das restrict the criteria that could be used in consid-
ering their reclassification requests. they sought a determination
that internal guidelines, referred to as “guidance documents,”
could not be considered in their reclassification review. they
also sought a definition of the word “unit” as used in the formal
class specification for agency legal counsel i.

on January 29, 2004, the Das director declined to issue a
declaratory order, stating: “[section] 84-912.01 is generally inap-
plicable to your inquiry, and . . . your inquiry is beyond the scope
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of the subject matter related to that section.” however, the direc-
tor addressed two queries made by the petitioners.

first, the Das director found that the use of the “guidance
document” was appropriate as a supplement to published posi-
tion criteria. she stated that the document’s purpose was to clar-
ify and supplement the requirements for positions and that it did
not contradict or supplant the published criteria. in response to
the petitioners’ claim that the “guidance document” was arbi-
trary and capricious, the Das director stated that the document

provide[d] a greater depth of understanding of the tasks
and responsibilities outlined in the criteria; viewing posi-
tions in the vacuum of only published criteria would lead
to more arbitrary and capricious decisions given the skele-
tal nature of the criteria. guidance documents are a vital
part of viewing all facts of a position and examining the
position in a relative fashion.

second, the Das director stated that the definition of a “unit”
in the context of the legal services division of the Department
of health and human services finance and support was cor-
rect. the petitioners had argued that the word “unit” as used in
the formal class specification for agency legal counsel i should
be interpreted to mean the separate “teams” of the legal services
division.

in their petition for judicial review, the petitioners claimed
that a ruling by Das on the petition for declaratory order was a
necessary and preliminary step that Das failed to take prior to
denying their requests for reclassification. they asserted that
Das’ action denied their due process rights and other rights
under the administrative procedure act (apa), neb. rev. stat.
§ 84-901 et seq. (reissue 1999 & supp. 2003). they alleged that
Das’ decision was arbitrary, capricious, and contrary to the law.
they asked that the refusal to issue a declaratory order be set
aside and that the matter be remanded to Das for further con-
sideration of their requests for reclassification.

in their answer, the Das director and Das denied that the
district court had subject matter jurisdiction to hear the petition
for judicial review because Das’ declination did not constitute
“a final decision in a ‘contested case’ ” appealable to the court
under § 84-917(1).
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the district court concluded that it did not have jurisdiction
over the matter and dismissed the petition for judicial review. it
noted that the petitioners had sought review of Das’ determi-
nation that it would not issue a declaratory order pursuant to
§ 84-912.01 and that this petition for judicial review did not
relate to the denial of the petitioners’ requests for reclassifica-
tion. the court opined that the existence of a contested case
depended upon whether the petitioners were entitled to a hear-
ing on their petition seeking a declaratory order and whether
Das acted in a quasi-judicial manner. if the petitioners had no
right to a hearing, there was no contested case. if Das did not
act in a quasi-judicial manner, there was no right to a hearing
and, thus, no contested case. the court found that Das was not
exercising a quasi-judicial function in acting on the petition for
a declaratory order, which sought (1) to limit the criteria that
could be used in considering the petitioners’ reclassification
requests and (2) to define the term “unit.”

the district court found that Das had declined to issue a
declaratory order because the petition did not seek a declaratory
ruling with respect to the applicability of any rule or statute sub-
ject to the authority or jurisdiction of Das. the “guidance doc-
ument” and class specifications did not fall within the category
of “statute, rule, regulation, or order.” see § 84-912.01(1). the
court dismissed the matter, and the petitioners appealed.

assignments of error
the petitioners’ assignments of error can be summarized to

allege that the district court erred in failing to find that it had
jurisdiction of the matter and in dismissing the petition for judi-
cial review.

analysis
our review is limited to the issue of whether the district court

properly concluded that it lacked jurisdiction because the matter
was not a contested case under the apa. Das’ declination to
reclassify the petitioners’ position is not before this court. When
a jurisdictional question does not involve a factual dispute,
determination of a jurisdictional issue is a matter of law which
requires an appellate court to reach a conclusion independent
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from the trial court’s. Heistand v. Heistand, 267 neb. 300, 673
n.W.2d 541 (2004).

section 84-912.01 provides in relevant part:
(1) any person may petition an agency for a declaratory

order as to the applicability to specified circumstances of a
statute, rule, regulation, or order within the primary juris-
diction of the agency. . . .

. . . .
(4) Within thirty days after receipt of a petition for a

declaratory order, an agency shall, in writing:
(a) issue an order . . . declaring the applicability of the

statute, rule, regulation, or order in question to the speci-
fied circumstances;

. . . or
(c) Decline to issue a declaratory order, stating the rea-

sons for its action.
. . . .
(6) a declaratory order shall have the same status and

binding effect as any other order issued in a contested
case. . . .

(7) if an agency has not issued a declaratory order within
sixty days after receipt of a petition therefor, the petition
shall be deemed to have been denied.

in addition, 10 neb. admin. Code, ch. 20, § 008 (1984), states:
008.01 petition – any interested person may petition for

request of the Department to issue a declaratory ruling with
respect to the applicability to [a] person, property, or state
of facts of any rule or statute subject to the authority or
jurisdiction of the Department. . . .

008.02 Consideration of petition – the Director shall
give consideration to all petitions submitted . . . and shall
make the following determinations:

. . . .
008.02b Whether the ruling, if issued, would terminate

the uncertainty or controversy giving rise to the petition;
and

. . . .
if the Director finds that the Department does have

authority and jurisdiction, and that a ruling could terminate
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the controversy . . . the Director shall, within ninety (90)
days of the filing of the petition, set the matter for hearing.
if the Director finds that any of the conditions aforemen-
tioned do not exist, the matter will not be set for hearing.
the Director shall notify petitioner, within thirty (30) days
of the filing of the petition, as to whether or not a hearing
will be conducted on the req[u]ested ruling, giving reasons
in support of [such] decision.

in the present case, the petitioners sought a declaratory order
holding (1) that the state personnel division could not use the
“guidance document” in evaluating the petitioners’ reclassifica-
tion requests and (2) that the word “unit” as used in the class
specifications be given its plain meaning and not be defined as
the entire legal services division of the Department of health and
human services finance and support. Das declined to issue
such an order.

[3,4] the district court concluded it lacked jurisdiction
because Das’ decision declining to issue a declaratory order
was not a final decision in a contested case. for purposes of the
apa, a “[c]ontested case” is defined as “a proceeding before
an agency in which the legal rights, duties, or privileges of
 specific parties are required by law or constitutional right to be
determined after an agency hearing.” § 84-901(3). accord
Stoneman v. United Neb. Bank, 254 neb. 477, 577 n.W.2d 271
(1998). a proceeding becomes a contested case when a hearing
is required. Id.

[5] “[W]hen an administrative body acts in a quasi-judicial
manner, due process requires notice and an opportunity for a full
and fair hearing at some stage of the agency proceedings.” Id. at
484, 577 n.W.2d at 277. accord City of Lincoln v. Twin Platte
NRD, 250 neb. 452, 551 n.W.2d 6 (1996). if an agency acts in
a quasi-judicial manner, a case may be deemed contested.
Stoneman v. United Neb. Bank, supra. generally, the exercise of
discretion to grant or deny a license, permit, or other type of
application is a quasi-judicial function. Id.

in the case at bar, Das was not asked to determine the legal
rights, duties, or privileges of specific parties. rather, Das was
asked (1) to limit the criteria that could be used in considering
the petitioners’ reclassification requests and (2) to define the
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word “unit” as used in the class specifications. the declaratory
order requested from Das would not grant or deny a license,
permit, or other application.

the parties did not petition Das for a declaratory order “as to
the applicability to specified circumstances of a statute, rule, reg-
ulation, or order within the primary jurisdiction of the agency.”
see § 84-912.01(1) and 10 neb. admin. Code, ch. 20, § 008.01.
thus, § 84-912.01 did not require a hearing before Das to decide
the issues raised by the petitioners, the petition for a declaratory
order did not require Das to act in a quasi-judicial manner, and
the proceeding was not a contested case under the apa.

the district court correctly determined that it lacked juris-
diction. Das was not exercising a quasi-judicial function, and
the declination to issue a declaratory order did not create a con-
tested case under the apa.

ConClusion
the record demonstrates that Das’ decision not to issue a

declaratory order did not create a contested case over which the
district court had jurisdiction, and the court correctly determined
that it lacked jurisdiction over this matter. When a lower court
lacks the authority to exercise its subject matter jurisdiction to
adjudicate the merits of the claim, issue, or question, an appel-
late court also lacks the power to determine the merits of the
claim, issue, or question presented to the lower court. Cummins
Mgmt. v. Gilroy, 266 neb. 635, 667 n.W.2d 538 (2003). the dis-
trict court did not have jurisdiction, and this court also lacks
jurisdiction. therefore, the appeal is dismissed.

appeal DismisseD.
gerrarD, J., not participating.
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2. Judgments: Appeal and Error. When reviewing a judgment for errors appearing on
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the funds cannot be fully paid out, as part of the clerk’s duty to manage such funds,
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notice who have claimed an interest in the funds, of the retention of the funds, to

effectuate the determination of the rightful owner.
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miller-lerman, J.
nature of Case

Deann C. stover, an attorney, appeals from the district court’s
decision affirming the order of the county court, which had
denied her claim brought against lancaster County, under the
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political subdivisions tort Claims act, neb. rev. stat. § 13-901
et seq. (reissue 1997 & Cum. supp. 2002) (tort Claims act). at
issue in this appeal is the determination of the duties of the clerk
of the district court to preserve funds in a case in which an attor-
ney’s lien has been filed. We have not previously commented on
the duties of the clerk under the circumstances of this case.

in this case, stover filed a claim against lancaster County
asserting that the clerk of the district court erred when the clerk
paid the entirety of the funds deposited by the judgment debtor
to the judgment creditor in disregard of an attorney’s lien filed
by stover. the lancaster County board of Commissioners
denied stover’s claim. in subsequent litigation, the county court
ruled in favor of lancaster County and dismissed stover’s com-
plaint. the district court for lancaster County concluded the
clerk did not owe a duty to stover and affirmed the county
court’s decision. because we conclude that under the facts the
district court clerk owed a duty to stover to preserve the funds,
pending resolution of stover’s claimed attorney’s lien, we
reverse the decision of the district court and remand the cause to
the district court with directions to remand to the county court
for further proceedings consistent with this opinion.

statement of faCts
the facts essential to our consideration of the issue raised in

this appeal are not in dispute. arnold Denison hired stover to
represent him as the petitioner in a divorce action against lori
Denison, filed in the district court for lancaster County and enti-
tled “Denison v. Denison,” case no. Ci 01-222. on september
25, 2001, judgment in the amount of $5,000 was entered in the
Denison case in favor of arnold and against lori.

on november 7, 2001, stover filed a document entitled “lien”
in the Denison case. in the document, stover claimed a $2,500
“lien for professional services rendered” during her representa-
tion of arnold in the Denison case. a copy of the lien was mailed
to all parties, and thus, the clerk and the parties had notice of
stover’s attorney’s lien.

on april 19, 2002, lori paid the sum of $5,153.57 into the
district court clerk’s office in apparent satisfaction of the judg-
ment rendered against her. the parties in the instant case have
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stipulated that the clerk paid arnold the “entire” amount on or
about april 23. the clerk did not advise stover that lori had
paid the judgment into the clerk’s office and did not retain any
funds relative to stover’s lien. in may 2002, stover became
aware of lori’s payment of the judgment and the subsequent dis-
bursement of the judgment funds by the clerk to arnold.

on June 17, 2002, stover submitted a claim to the lancaster
County board of Commissioners pursuant to the tort Claims act.
the board held a hearing on stover’s claim on august 13 and
denied the claim on august 14.

on January 23, 2003, stover filed a complaint under the tort
Claims act in the county court for lancaster County. in her com-
plaint, stover alleged, in summary, that the clerk erred when she
disbursed the sum paid by lori to arnold, in derogation of
stover’s claimed attorney’s lien. on march 5, lancaster County
filed an answer to stover’s complaint, in summary denying that
it was liable to stover. on January 8, 2004, the case was sub-
mitted to the county court on stipulated facts and exhibits. on
february 9, the county court ruled in favor of lancaster County
and dismissed stover’s complaint. in its journal entry, the county
court stated as follows:

While i think [stover] is certainly getting the bad end of
this from the government, i feel the statutes in effect do not
allow me to award [stover] the damages requested. there
were certain procedures [stover] could have taken to assure
a valid lien. these steps were not taken.

stover appealed the county court’s decision to the district
court for lancaster County. the case came before the district
court on June 10, 2004. in an order dated august 26, 2004, the
district court affirmed the county court’s ruling. in its order, the
district court stated the following:

stover chose to give notice of her claim to an attorney’s
lien by filing the document she captioned “lien” and send-
ing it to her client and opposing counsel. however, filing
a notice of the attorney’s lien alone is not sufficient to cre-
ate a right to the money held by the clerk and, thus, a duty
to stover under [neb. rev. stat.] §25-2214.01 [(reissue
1995)]. to do that the attorney must proceed by way of
intervention to obtain a judgement [sic] for her fee. stover
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took no steps to do that at the time she filed her notice of
lien or in the five months thereafter.

i agree with stover that Myers v. Miller[, 134 neb. 824,
279 n.W. 778 (1938),] contains language that suggests the
outcome should be otherwise. (in fact, until i read the law
for purposes of deciding this case, i thought the outcome
would be otherwise. and if i were allowed to make the law
rather than follow what i have concluded the law is, i might
rule otherwise.)

stover appeals from the district court’s order.

assignment of error
on appeal, stover assigns several errors that we restate as

claiming that the district court erred in failing to conclude that
the clerk of the district court owed a duty to preserve the judg-
ment funds on deposit so as to be available to satisfy stover’s
attorney’s lien.

stanDarDs of revieW
[1-3] the district court and higher appellate courts generally

review appeals from the county court for error appearing on the
record. see Suburban Air Freight v. Aust, 262 neb. 908, 636
n.W.2d 629 (2001). When reviewing a judgment for errors ap -
pearing on the record, the inquiry is whether the decision con-
forms to the law, is supported by competent evidence, and is nei-
ther arbitrary, capricious, nor unreasonable. Marshall v. Dawes
Cty. Bd. of Equal., 265 neb. 33, 654 n.W.2d 184 (2002).
however, in instances when an appellate court is required to
review cases for error appearing on the record, questions of law
are nonetheless reviewed de novo on the record. In re Wendland-
Reiner Trust, 267 neb. 696, 677 n.W.2d 117 (2004).

analysis
in this appeal, the controlling facts are not in dispute, and we

are asked to determine the duty of the district court clerk as it per-
tained to stover’s claimed attorney’s lien. relevant to our analy-
sis are the attorney’s lien statute, neb. rev. stat. § 7-108 (reissue
1997), and the district court clerk’s money and property manage-
ment statute, neb. rev. stat. § 25-2214.01 (reissue 1995).
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in nebraska, the statutory provision establishing a lien for an
attorney fee is found at § 7-108, and reads as follows:

an attorney has a lien for a general balance of compen-
sation upon any papers of his client which have come into
his possession in the course of his professional employ-
ment; and upon money in his hands belonging to his client,
and in the hands of the adverse party in an action or pro-
ceeding in which the attorney was employed from the time
of giving notice of the lien to that party.

the list of responsibilities of the clerk of the district court to
manage property and money that come into the clerk’s pos -
session is found at § 25-2214.01 and provides in relevant part
as follows:

(1) Whenever any money or other property is received
by the clerk of the district court, he or she shall carefully
manage it and may, when the money cannot immediately
be paid out to its rightful owner, deposit the money in
interest-bearing accounts in insured banking or savings
institutions.

We note that this case presents this court with its first opportunity
to harmonize § 7-108 and its jurisprudence with § 25-2214.01.

as set forth above, on september 25, 2001, a judgment was
awarded against lori in Denison v. Denison, lancaster County
District Court, case no. Ci 01-222, in favor of arnold, stover’s
client, in the amount of $5,000. on november 7, stover filed her
attorney’s lien in Denison v. Denison in the amount of $2,500,
with notice to both parties. subsequent thereto, on april 19,
2002, lori apparently satisfied the judgment, by paying into the
clerk of the district court the amount of $5,153.57, and the clerk
thereafter paid arnold the “entire” amount.

on appeal, stover challenges the district court’s conclusion
that the clerk of the district court owed no duty to stover under
§ 25-2214.01. specifically, stover asserts that after she filed her
attorney’s lien under § 7-108, she had asserted an interest to at
least a portion of the funds subsequently paid by lori into the
clerk’s office, and that pursuant to § 25-2214.01, the district court
clerk had a duty to retain possession of funds sufficient to satisfy
stover’s lien until such time as the rightful ownership of those
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funds could be determined. We agree with stover that under the
facts, the clerk owed a duty to stover.

[4] under § 7-108, an attorney has a lien upon “money . . . in
the hands of the adverse party” belonging to the attorney’s
client from the time the attorney gives notice of the lien. We
have previously recognized that § 7-108 creates a charging lien
and that it “ ‘is not perfected until notice has been given to the
party in possession of the fund.’ ” Barber v. Barber, 207 neb.
101, 112, 296 n.W.2d 463, 471 (1980) (quoting Cones v.
Brooks, 60 neb. 698, 84 n.W. 85 (1900)). We have stated that
the purpose of the statute’s notice requirement is to “protect
innocent [persons] who have no notice or knowledge that an
attorney claims a lien on the judgment.” Tuttle v. Wyman, 149
neb. 769, 779, 32 n.W.2d 742, 748 (1948). We have further
acknowledged that the statute does not mandate any particular
form of notice. see, Barber v. Barber, supra; Tuttle v. Wyman,
supra. in the instant case, stover prepared and served upon the
parties in Denison v. Denison a written notice of her claimed
attorney’s lien, and she filed a copy of her lien in the district
court file in Denison v. Denison. her notice was sufficient.

[5] because stover filed her attorney’s lien prior to lori’s
payment of the funds to the district court clerk, at the time lori
paid the judgment into the court, the lien had been perfected by
stover’s notice and had attached to the funds. see, generally,
Kleager v. Schaneman, 212 neb. 333, 339, 322 n.W.2d 659, 663
(1982) (discussing attorney’s lien “attach[ing]” upon money in
hands of adverse party); Barber v. Barber, 207 neb. at 112, 296
n.W.2d at 471 (quoting Cones v. Brooks, supra, and noting that
lien “ ‘is not perfected until notice has been given to the party
in possession of the fund’ ”). notwithstanding perfection of
stover’s attorney’s lien, under the rulings of this court noted
below, lori, as the adverse party and judgment debtor, was nev-
ertheless permitted to pay the judgment against her into the dis-
trict court clerk’s office to satisfy the judgment and at the same
time be relieved from her obligations under stover’s lien.

[6] it is fundamental that “the proper place to pay a judgment
by a judgment debtor is to the clerk of the court in which the
judgment is obtained.” Myers v. Miller, 134 neb. 824, 830, 279
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n.W. 778, 781 (1938). in a case involving both an outstanding
judgment and an attorney’s lien, we have stated:

We believe, in the absence of fraud or conniving on the part
of the judgment debtor against an attorney to defeat his
attorney’s lien, that such judgment debtor has a right to pay
the amount of the judgment to the clerk of the court in
which the judgment was rendered, when notice of an attor-
ney’s lien has been given to the . . . clerk thereof. to hold
otherwise would unnecessarily cause difficulty in the pay-
ment of judgments by judgment debtors, especially so in a
controversy between the attorney, his client and the court,
and unnecessarily work a hardship on a judgment debtor.

Id. at 831, 279 n.W. at 781-82. based on our decision in Myers,
despite the attachment of an attorney’s lien, the adverse party
may be relieved from liability on such lien by payment of the
judgment into the clerk of the court’s office. therefore, lori’s
payment of the judgment against her into the office of the clerk
of the district court relieved lori from her responsibilities with
regard to stover’s attorney’s lien.

in view of the foregoing, the issue thus arises as to whether,
under § 25-2214.01, the district court clerk had a duty to stover
to preserve funds sufficient to satisfy her claimed attorney’s lien
at the time the clerk transmitted the entire sum lori had paid
into the clerk’s office to arnold. We conclude that the clerk had
such a duty, and the district court erred when it concluded to
the contrary.

the substance of stover’s complaint was the allegation that
the clerk mistakenly paid out funds to which stover was entitled
in some measure pursuant to her attorney’s lien. Whether a legal
duty in negligence exists is a question of law. Moglia v. McNeil
Co., 270 neb. 241, 700 n.W.2d 608 (2005). by its terms,
§ 25-2214.01 obligates the clerk of the district court to “care-
fully manage” money received and to pay out moneys to the
“rightful owner.” moreover, the statute anticipates uncertainty as
to ownership by requiring the clerk to retain possession of the
money and deposit it into an interest-bearing account “when the
money cannot immediately be paid out to its rightful owner.”

[7] given our decisions regarding attorneys’ liens, and har-
monizing §§ 7-108 and 25-2214.01, we conclude that when an
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adverse party pays into the clerk of the district court such sums
as will satisfy a judgment awarded against that party, and prior
to the payment of such sums into the court, notice is given and
an attorney’s lien has attached, the district court clerk who has
notice of the lien by virtue of its filing has a duty to retain that
portion of the deposited funds to which an attorney’s lien has
attached until the “rightful owner” of the sums retained can be
determined. under such circumstances, when the funds cannot
be fully paid out, as part of the clerk’s duty to “manage” such
funds, the clerk of the district court should notify those entities
of whom the clerk is on notice who have claimed an interest in
the funds, of the retention of the funds, to effectuate the deter-
mination of the “rightful owner.” § 25-2214.01.

in the instant case, we note that both the county and district
courts concluded that the district court clerk had no duty to
stover in the absence of her intervention in Denison v. Denison
and reached such conclusion by reliance on decisions of this
court discussing equitable intervention by attorneys seeking to
enforce attorneys’ liens. see, Barber v. Barber, 207 neb. 101,
296 n.W.2d 463 (1980); Tuttle v. Wyman, 149 neb. 769, 32
n.W.2d 742 (1948). see, generally, Jones v. Duff Grain Co., 69
neb. 91, 95 n.W. 1 (1903); Reynolds v. Reynolds, 10 neb. 574, 7
n.W. 322 (1880). however, given the posture of the instant case,
the lower courts misperceived the relevance of those decisions to
the resolution of the threshold issue of whether the clerk owed
stover a duty. We have concluded that the clerk had a duty to
stover to retain funds and that the clerk should have notified the
parties or individuals claiming an interest in the retained funds.
had that occurred, intervention by stover at that point to prove
entitlement and the amount of her attorney’s lien would have
been appropriate. see id. the lower courts’ reliance on the inter-
vention cases was misplaced. see, generally, Myers v. Miller, 134
neb. 824, 830, 279 n.W. 778, 781 (1938) (discussing attorney’s
lien and noting that in nebraska, “there are no special statutory
provisions relating to procedure to enforce an attorney’s lien”).

stover brought this action under the tort Claims act, and a
negligence action brought under the tort Claims act has the
same elements as a negligence action against an individual, i.e.,
duty, breach of duty, causation, and damages. see Cerny v.
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Cedar Bluffs Jr./Sr. Pub. Sch., 262 neb. 66, 628 n.W.2d 697
(2001). stover has alleged that the clerk erred when she distrib-
uted funds in which stover had an interest and that stover was
damaged thereby. the sole issue raised in this appeal concerned
the duty of the district court clerk to retain funds until the “right-
ful owner” was established, and we have concluded that the
clerk owed such duty to stover. because the county court erro-
neously determined that the district court clerk did not have a
duty, it dismissed stover’s complaint against lancaster County
without consideration of the remaining elements raised by the
allegations in the complaint, and the county court’s decision was
affirmed on appeal by the district court. in view of the forego-
ing, we reverse the decision of the district court and remand the
cause to the district court with directions to remand to the county
court to consider the remaining elements of stover’s claim
against lancaster County under the tort Claims act. see In re
Guardianship & Conservatorship of Larson, 270 neb. 837, 708
n.W.2d 262 (2006) (appellate court will not consider issue on
appeal that was not passed upon by trial court).

ConClusion
this is a case of first impression. in this case brought under

the tort Claims act, we conclude that under the language of
§ 25-2214.01, when an adverse party pays sums into the office
of the clerk of the district court to satisfy a judgment, and prior
to the payment of such sums, an attorney’s lien has attached to
such sums, the district court clerk has a duty without regard to
whether the attorney has intervened to retain that portion of the
funds to which an attorney’s lien has attached until the “rightful
owner” of the sums can be determined. in such circumstance,
the clerk of the district court should notify those entities of
whom the clerk is on notice who have claimed an interest in the
funds, of the retention of the funds by the clerk, to effectuate the
determination of the “rightful owner.”

the district court’s order concluding that the clerk owed no
duty to stover and affirming dismissal of stover’s complaint
was in error. because the lower courts erroneously ruled that the
district court did not have a duty, no determination was made
concerning the remaining elements raised by stover’s com-
plaint. accordingly, we reverse the decision of the district court
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and remand the cause to the district court with directions to
remand to the county court for further proceedings consistent
with this opinion.

reverseD anD remanDeD With DireCtions.
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appeal from the District Court for richardson County:
Daniel bryan, Jr., Judge. affirmed.

J.l. spray and reginald s. kuhn, of mattson, ricketts,
Davies, stewart & Calkins, for appellant.

John m. guthery and shawn p. Dontigney, of perry, guthery,
haase & gessford, p.C., l.l.o., for appellee John seeba.

henDry, C.J., Wright, Connolly, gerrarD, stephan,
mCCormaCk, and miller-lerman, JJ.

Connolly, J.
Douglas e. merz (Douglas) appeals the district court’s order

denying his motion to intervene and motion for a new trial. in
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2004, Douglas sought to intervene in an action filed in 1990.
the district court dismissed the intervention action for two rea-
sons: (1) it was not properly revived and (2) equitable principles
prevented intervention. because the 10-year delay in seeking
intervention was unreasonable, we affirm.

baCkgrounD
nelson merz (nelson) filed this action in 1990 against John

seeba seeking an accounting and divestment of stock. merz
held shares in salem grain Company, inc. (salem), and seeba
was an officer and director of the corporation. according to
nelson’s fourth amended petition, seeba diverted shares and
corporate opportunities to himself, harming the other stock-
holders. the crux of the allegations focused on seeba’s alleged
purchase of shares of salem stock from a bank when the bank
had initially offered to sell the stock to salem. the action re -
mained on the docket for several years, with the court allowing
amendments to the petition. the record includes multiple occa-
sions where the court ordered nelson to show cause why the
action should not be dismissed. in 1994, the court ordered that
the action be dismissed unless nelson showed cause within 45
days. the record shows that nelson did not respond. a docket
notation shows that the action was dismissed in 1995, but there
is no formal order of dismissal.

nelson died in 1996, and his estate was closed in 1997. in
2004, Douglas filed a petition in intervention alleging that he was
a shareholder in salem, seeking the same remedies that nelson
sought. the district court denied the intervention. the court first
determined that a formal dismissal had never been filed. the
court then determined that the case had become dormant and had
not been revived within the allowable statutory time, terminating
the action. in the alternative, the court denied intervention on
equitable principles. the court overruled Douglas’ motion for a
new trial, and he appeals.

assignment of error
Douglas assigns, rephrased and consolidated, that the district

court erred by applying the revivor statutes and equity powers to
deny his request to intervene.
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stanDarD of revieW
[1,2] Whether a party has the right to intervene in a proceed-

ing is a question of law. Douglas Cty. Sch. Dist. 0001 v. Johanns,
269 neb. 664, 694 n.W.2d 668 (2005). When reviewing ques-
tions of law, an appellate court has an obligation to resolve the
questions independently of the conclusion reached by the trial
court. Id.

analysis
Douglas contends that he can intervene as a matter of right

because the action was never dismissed and the motion was filed
before trial. because the intervention statute presents interven-
tion as one of “right,” he argues that equitable doctrines such as
laches cannot apply to prevent intervention. see neb. rev. stat.
§ 25-328 (Cum. supp. 2004).

section 25-328 provides:
any person who has or claims an interest in the matter

in litigation, in the success of either of the parties to an
action, or against both, in any action pending or to be
brought in any of the courts of the state of nebraska, may
become a party to an action between any other persons or
corporations, either by joining the plaintiff in claiming
what is sought by the complaint, or by uniting with the
defendants in resisting the claim of the plaintiff, or by
demanding anything adversely to both the plaintiff and
defendant, either before or after issue has been joined in
the action, and before the trial commences.

nebraska procedure requires that a complaint be filed to inter-
vene. intervention is governed by the same rules as other plead-
ings. neb. rev. stat. § 25-330 (Cum. supp. 2004).

[3] We have previously applied equitable principles to
§ 25-328 under different circumstances. for example, we have
long recognized that when it would be in the interests of justice
for a party to intervene after trial has commenced, rules of equity
will allow intervention. see State ex rel. City of Grand Island
v. Tillman, 174 neb. 23, 115 n.W.2d 796 (1962). in cases
involving intervention after trial has commenced, we have stated
that a right to intervene should be asserted within a reasonable
time. Lincoln Bonding & Ins. Co. v. Barrett, 179 neb. 367, 138

merz v. seeba 119

Cite as 271 neb. 117



n.W.2d 462 (1965). a party seeking to intervene must be dili-
gent and not guilty of unreasonable delay after knowledge of the
suit. Id. as a result, parties who would otherwise be granted
leave to intervene are denied consideration where they sit by and
allow litigation to proceed without seasonably requesting leave
to enter the case. Id.

although we recognize that equity may allow intervention
after trial has commenced, we have not addressed whether it can
deny intervention when trial has not begun but an unreasonable
delay occurs. Courts in other jurisdictions, however, have allowed
use of equitable principles to deny intervention when a statutory
provision would otherwise apply. In re Yokohama Specie Bank,
86 Cal. app. 2d 545, 195 p.2d 555 (1948); Amer States Ins Co v
Albin, 118 mich. app. 201, 324 n.W.2d 574 (1982).

in In re Yokohama Specie Bank, the California Court of
appeal affirmed an order denying intervention. the court dis-
cussed the effect of equitable principles on a statutory “right” of
intervention. the court noted that the California statute stated
that a person “may” intervene with leave of the court. the court
held that the statute gave the trial court power to deny interven-
tion. therefore, there was not an absolute statutory right to inter-
vention. the court then addressed delay as one reason why the
intervention was properly denied. the court stated that the evi-
dence showed that the intervenors were guilty of an “unreason-
able delay and laches in asserting their claims.” Id. at 555, 195
p.2d at 561. the court then stated: “ ‘aside from the statutory
limitation upon the time of intervention, it is the general rule that
a right to intervene should be asserted within a reasonable time
and that the interven[o]r must not be guilty of an unreasonable
delay after knowledge of the suit.’ . . .” Id. 555-56, 195 p.2d at
561. see, also, Amer States Ins Co, supra (holding that laches or
unreasonable delay is proper reason to deny intervention).

Douglas argues that an unreasonable delay rule does not
apply because we have previously stated that when intervention
is sought before trial, the intervenor is not required to set forth
reasons why he or she did not intervene at an earlier time. see
Pribil v. French, 179 neb. 602, 139 n.W.2d 356 (1966). We dis-
agree. in Pribil, the court was not presented with the issue
whether laches could apply because of an unreasonable delay.
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instead, it was an action brought before trial with no delay
involved. accordingly, Pribil is not applicable.

[4] We agree with the California and michigan courts which
have held that under equity principles, laches, or unreasonable
delay, is a proper reason to deny intervention. like the California
statute at issue in In re Yokohama Specie Bank, § 25-328 pro-
vides that a person “may” intervene. to intervene, a party must
file a complaint, and the court can deny intervention. § 25-330.
therefore, although the statute uses the title of intervention of
“right,” it does not provide for an “absolute right” to intervene.

[5-7] under equitable principles, courts of equity have inher-
ent power to refuse relief after an inexcusable delay when not to
do so would work an injustice. Van Pelt v. Greathouse, 219 neb.
478, 364 n.W.2d 14 (1985). What constitutes laches depends on
the circumstances of the case. Id. laches, however, does not
result from the mere passage of time, but because during the
lapse of time, circumstances changed such that to enforce the
claim would work inequitably to the disadvantage or prejudice
of another. Id.

in the petition to intervene, Douglas, a shareholder in salem,
alleged that he had been a shareholder during all relevant times
and was appointed by the corporation in 1986 to act as its agent
to negotiate the purchase of stock from the bank. During that
time is when seeba allegedly breached a duty to the corporation
by purchasing the stock. so, from the beginning, Douglas was
aware of salem’s claim against seeba. he did not, however, seek
to intervene while nelson was alive, nor did he seek to revive the
action after nelson’s death. instead, he waited 10 years to revive
the dormant action by filing a intervention complaint.

moreover, because the action was treated as dismissed and
was not revived after nelson’s death, seeba could justifiably
believe that the action was final; the statute of limitations for a
new action for divestiture and an accounting had also run.
therefore, allowing the claim to be revived through intervention
would prejudice seeba. We affirm.

affirmeD.
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pamela Joann Gress, appellee and cross-appellant,
v. patrick raymond Gress, appellant

and cross-appellee.
710 n.W.2d 318

Filed march 3, 2006.    no. s-05-007.

1. Divorce: Child Custody: Child Support: Property Division: Alimony: Attorney

Fees: Appeal and Error. an appellate court’s review in an action for dissolution of

marriage is de novo on the record to determine whether there has been an abuse of

discretion by the trial judge. this standard of review applies to the trial court’s deter-

minations regarding custody, child support, division of property, alimony, and attor-

ney fees.

2. Child Custody: Appeal and Error. child custody determinations are matters ini-

tially entrusted to the discretion of the trial court, and although reviewed de novo on

the record, the trial court’s determination will normally be affirmed absent an abuse

of discretion.

3. Divorce: Child Custody. When custody of a minor child is an issue in a proceeding

to dissolve the marriage of the child’s parents, child custody is determined by paren-

tal fitness and the child’s best interests.

4. Child Custody. When both parents are found to be fit, the inquiry for the court is the

best interests of the children.

5. ____. in determining the best interests of the child in a custody determination, a court

must consider, at a minimum, (1) the relationship of the minor child to each parent

prior to the commencement of the action or any subsequent hearing; (2) the desires

and wishes of the minor child if of an age of comprehension regardless of chrono-

logical age, when such desires and wishes are based on sound reasoning; (3) the gen-

eral health, welfare, and social behavior of the minor child; and (4) credible evidence

of abuse inflicted on any family or household member.

6. Child Support. before determining a parent’s child support obligation, there must

be a determination regarding the monthly incomes of the custodial and noncusto-

dial parents.

7. Taxation. as a general rule, the income of a self-employed person can be determined

from his or her income tax return.

8. Child Support: Rules of the Supreme Court: Appeal and Error. interpretation of

the nebraska child support Guidelines presents a question of law, regarding which

an appellate court is obligated to reach a conclusion independent of the determination

reached by the court below.

9. Child Support: Taxation. income, for the purpose of child support, is not necessar-

ily synonymous with taxable income.

10. Child Support: Rules of the Supreme Court. the nebraska child support

Guidelines offer flexibility and guidance, with the understanding that not every child

support scenario will fit neatly into the calculation structure.

11. Property Division. Under neb. rev. stat. § 42-365 (reissue 2004), the equitable

division of property is a three-step process. the first step is to classify the parties’

property as marital or nonmarital. the second step is to value the marital assets

and marital liabilities of the parties. the third step is to calculate and divide the
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net marital estate between the parties in accordance with the principles contained

in § 42-365.

12. ____. property which one party brings into the marriage is generally excluded from

the marital estate.

13. Divorce: Property Division: Proof. the burden of proof to show that property is

nonmarital remains with the person making the claim in a dissolution proceeding.

14. Property Division. although the division of property is not subject to a precise math-

ematical formula, the general rule is to award a spouse one-third to one-half of the

marital estate, the polestar being fairness and reasonableness as determined by the

facts of each case.

15. Divorce: Attorney Fees: Appeal and Error. in an action for dissolution of marriage,

the award of attorney fees is discretionary with the trial court, is reviewed de novo on

the record, and will be affirmed in the absence of an abuse of discretion.

16. Attorney Fees. the award of attorney fees depends on multiple factors that include

the nature of the case, the services performed and results obtained, the earning capac-

ity of the parties, the length of time required for preparation and presentation of the

case, customary charges of the bar, and the general equities of the case.

appeal from the District Court for otoe County: Daniel

bryan, Jr., Judge. affirmed in part, and in part reversed and
remanded for further proceedings.

louie m. ligouri, of ligouri law office, for appellant.

stefanie s. flodman and steven J. flodman, of Johnson,
flodman, guenzel & Widger, for appellee.

gerald m. stilmock, of brandt, horan, hallstrom, sedlacek &
stilmock, guardian ad litem.

henDry, C.J., Connolly, gerrarD, stephan, mCCormaCk,
and miller-lerman, JJ.

stephan, J.
patrick raymond gress appeals from an order of the district

court for otoe County dissolving his marriage to pamela Joann
gress. he contests the court’s order regarding custody, child and
spousal support, property division, and attorney fees. pamela
cross-appeals, arguing that the duration of spousal support was
inadequate. We affirm in part, and in part reverse and remand for
further proceedings.

faCts
the parties were married on July 29, 1988. they had four chil-

dren during the marriage. the couple’s youngest son has Down
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syndrome and requires special assistance and therapy. at all
times during the marriage, patrick was a self-employed farmer.

pamela petitioned for dissolution in september 2003, after
which patrick left the marital home and began to reside with his
parents on their adjoining family farm. in november, a temporary
order was entered, placing custody of the children with pamela
and appointing counsel to represent the children’s interests.
patrick exercised regular visitation at all times. proceedings on
the petition were held september 1 and 10, october 1, november
3, 5, and 19, and December 3, 2004. the parties’ 14-year-old
daughter testified that she wished to live with pamela, and the
children’s counsel urged the court to keep the children together
with pamela. each party called witnesses who testified to his or
her fitness as a parent, and each introduced expert testimony
regarding the other’s mental health.

on December 15, 2004, the district court entered a decree of
dissolution. the court awarded sole custody of the children to
pamela, with rights of visitation to patrick. pamela was awarded
the marital home subject to its mortgage, and patrick was
awarded the farm property, machinery, and equipment. the mar-
ital debts were divided, and patrick was ordered to pay $1,285
per month for child support, $1,000 per month for spousal sup-
port, and attorney fees. other facts will be discussed in the rele-
vant context.

assignments of error
patrick assigns, restated, regrouped, and renumbered, that the

court erred in (1) awarding sole custody of the minor children to
pamela and in determining patrick’s visitation, (2) its treatment
of depreciated farm assets for purposes of calculating income
and child support, (3) ordering spousal support for pamela, (4)
determining the property division, (5) ordering patrick to pay
attorney fees, and (6) admitting certain expert testimony. in her
cross-appeal, pamela assigns that the district court erred in
ordering that alimony payments be terminated after 5 years.

stanDarD of revieW
[1] an appellate court’s review in an action for dissolution of

marriage is de novo on the record to determine whether there
has been an abuse of discretion by the trial judge. see, Robb v.
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Robb, 268 Neb. 694, 687 N.W.2d 195 (2004); Gangwish v.
Gangwish, 267 Neb. 901, 678 N.W.2d 503 (2004). This stan-
dard of review applies to the trial court’s determinations regard-
ing custody, child support, division of property, alimony, and
attorney fees. see, Gangwish v. Gangwish, supra; Mathews v.
Mathews, 267 Neb. 604, 676 N.W.2d 42 (2004); Longo v.
Longo, 266 Neb. 171, 663 N.W.2d 604 (2003).

ANALYsIs

ChILd CusTodY

[2,3] Patrick first contends that the court erred in awarding
custody of the parties’ four minor children to Pamela.
Alternatively, Patrick contends that the court erred in not order-
ing that his visitation schedule include sundays on the weekends
the children are not with him. Child custody determinations are
matters initially entrusted to the discretion of the trial court, and
although reviewed de novo on the record, the trial court’s deter-
mination will normally be affirmed absent an abuse of discre-
tion. Robb v. Robb, supra; Marcovitz v. Rogers, 267 Neb. 456,
675 N.W.2d 132 (2004). When custody of a minor child is an
issue in a proceeding to dissolve the marriage of the child’s par-
ents, child custody is determined by parental fitness and the
child’s best interests. Id.

In particular, Patrick argues that there are evidentiary issues
surrounding the testimony of Pamela’s expert regarding Patrick’s
mental health and the testimony of Patrick’s expert regarding the
validity of personality tests taken by Pamela. We need not
address the evidentiary issues Patrick raises, however, because
there is no indication that the court gave any particular weight
to the testimony of either expert. Patrick never alleged that
Pamela is an unfit parent, and the trial court expressly found that
both Patrick and Pamela are fit parents to have custody of the
children.

our de novo review of the record reveals that there was evi-
dence sufficient to support the court’s finding that both parents
are fit. Both parents had loving, caring relationships with the
children prior to the dissolution action, as witnessed by friends
and family. during the 15-month pendency of the action, the rec-
ord shows that Pamela encouraged relationships between the
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children and patrick and that patrick did not miss any of his
opportunities for visitation.

[4,5] When both parents are found to be fit, the inquiry for the
court is the best interests of the children. see, Robb v. Robb,
supra; Sullivan v. Sullivan, 249 neb. 573, 544 n.W.2d 354
(1996). in determining the best interests of the child in a custody
determination, a court must consider, at a minimum, (1) the rela-
tionship of the minor child to each parent prior to the com-
mencement of the action or any subsequent hearing; (2) the
desires and wishes of the minor child if of an age of compre-
hension regardless of chronological age, when such desires and
wishes are based on sound reasoning; (3) the general health,
welfare, and social behavior of the minor child; and (4) credible
evidence of abuse inflicted on any family or household member.
neb. rev. stat. § 42-364(2) (reissue 2004); Robb v. Robb,
supra; Marcovitz v. Rogers, supra.

as noted above, both parents have loving relationships with
the children. however, the record reveals that pamela was the
primary caregiver. she was responsible for the children’s care
from the time they were infants, including bathing the children,
purchasing their clothes, doing laundry, cooking the family
meals, and taking the children to and from school, activities, and
doctor’s appointments. further, the youngest son has Down syn-
drome and requires special care. although patrick is able and
willing to care for him, pamela works only part time outside the
home and considers her “vocation in life” to be caring for her
children. thus, pamela has more flexibility in her schedule than
patrick has when farming. the parties’ 14-year-old daughter
 testified that she wished to live with pamela because pamela is
the parent that usually helps her with problems and with home-
work and that her relationship with patrick is not as good. While
in pamela’s sole custody during the pendency of the action,
the older children continued to do well in school. regarding
patrick’s contention that he should have sunday visits on the
weekends that he does not have the children, both the daughter
and pamela testified that such an arrangement would not allow
the children to spend a complete weekend with pamela. We con-
clude that the district court did not abuse its discretion in its cus-
tody and visitation order.
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ChilD support

[6] patrick next challenges how the trial court calculated his
child support obligation under paragraph D of the nebraska
Child support guidelines. before determining a parent’s child
support obligation, there must be a determination regarding the
monthly incomes of the custodial and noncustodial parents. see,
Gangwish v. Gangwish, 267 neb. 901, 678 n.W.2d 503 (2004);
Gase v. Gase, 266 neb. 975, 671 n.W.2d 223 (2003). patrick was
a self-employed farmer prior to and during the parties’ marriage.

[7] as a general rule, the income of a self-employed person
can be determined from his or her income tax return. Rhoades v.
Rhoades, 258 neb. 721, 605 n.W.2d 454 (2000). however, prior
to september 1, 2002, paragraph D provided that if a party was
self-employed, depreciation claimed on tax returns should be
added back to income or loss from the business or farm to arrive
at an annualized total monthly income. Gase v. Gase, supra.

effective september 1, 2002, paragraph D was amended to
read in relevant part:

Depreciation calculated on the cost of ordinary and nec-
essary assets may be allowed as a deduction from income
of the business or farm to arrive at an annualized total
monthly income. after an asset is shown to be ordinary and
necessary, depreciation, if allowed by the trial court, shall
be calculated by using the “straight-line” method, which
allocates cost of an asset equally over its useful duration or
life. an asset’s life should be determined with reference to
the Class-lives and recovery periods table created pur-
suant to 26 Cfr § 1.167(a)-11. a party claiming deprecia-
tion shall have the burden of establishing entitlement to its
allowance as a deduction.

. . . any party claiming an allowance of depreciation as a
deduction from income shall furnish to the court and the
other party copies of a minimum of 5 years’ tax returns . . . .

the amended guidelines were in effect when pamela filed for
dissolution in september 2003. in accordance with the require-
ment of paragraph D, patrick produced tax returns for the years
1998 through 2003.

patrick’s tax returns showed that his taxable income during
those years was determined after deducting for depreciation of
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farm machinery and equipment. patrick’s tax preparer testified
that the deductions were for ordinary and necessary assets in
farm operations. the district court concluded that patrick met
his burden and established that he was entitled to a depreciation
deduction under paragraph D. neither party contests this portion
of the court’s findings.

after determining that patrick was entitled to a depreciation
deduction, the court expressed some uncertainty about the ap -
propriate application of paragraph D and opined that allowing
patrick to reduce his income by the full amount of his deprecia-
tion deductions would “work against the best interests of [the]
children.” the court adopted pamela’s proposed calculations of
patrick’s monthly income, which averaged the income of the
years 2000 through 2003 after adding one-half of the deprecia-
tion deductions for each year back to the corresponding year’s
taxable income. patrick contends that once the district court
determined that he was entitled to a depreciation deduction, the
court erred in using the income calculation proposed by pamela.
We agree.

[8] this is our first opportunity to review a case involving the
proper treatment of depreciation deductions under the september
2002 amendment to paragraph D. interpretation of the nebraska
Child support guidelines presents a question of law, regard-
ing which an appellate court is obligated to reach a conclusion
independent of the determination reached by the court below.
Mathews v. Mathews, 267 neb. 604, 676 n.W.2d 42 (2004); Gase
v. Gase, 266 neb. 975, 671 n.W.2d 223 (2003).

Depreciation as set out in paragraph D is a matter of proving
the ordinary and necessary expenses of doing business. part of
that burden is showing the court that the deduction does not rep-
resent artificial treatment of assets for the purpose of avoiding
child support obligations. once the burden is met, the appropri-
ate procedure is for a court to use the straight-line depreciation
method in calculating the parent’s monthly income. because a
monthly income calculation under paragraph D is mathematical
in nature, the effect of a depreciation deduction on child support
is not a proper question under paragraph D.

the district court in this case determined that patrick met his
burden and established that he was entitled to a depreciation
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deduction. the court was then required to calculate patrick’s
income using the straight-line method of depreciation without
any manipulation of the figures. patrick’s tax preparer testified
that patrick’s 1996 through 2003 tax returns were prepared using
the declining-balance method of depreciation, but provided the
court with straight-line method depreciation figures for the same
years. the district court did not compute patrick’s income using
the straight-line figures provided by patrick’s tax preparer.
instead, the court adopted pamela’s calculations, which used the
2000 through 2003 declining-balance depreciation figures and
which improperly manipulated patrick’s monthly income by
adding back one-half of the depreciated amounts. We conclude
that the district court erred in its calculation of patrick’s monthly
income under paragraph D.

[9,10] pamela suggests that the court’s calculation demon-
strates a desire to make a warranted deviation from the guide-
lines, pointing to patrick’s own evidence that he is able to pay
expenses that well exceed his depreciated income. income, for
the purpose of child support, is not necessarily synonymous with
taxable income. Rhoades v. Rhoades, 258 neb. 721, 605 n.W.2d
454 (2000). the nebraska Child support guidelines offer flexi-
bility and guidance, with the understanding that not every child
support scenario will fit neatly into the calculation structure.
Brooks v. Brooks, 261 neb. 289, 622 n.W.2d 670 (2001).

although what effect depreciation has on child support is
not a proper question under paragraph D, once a potential child
support obligation has been determined based upon the calcu -
lations under paragraph D, paragraph C permits a deviation
from the guidelines “whenever the application of the guidelines
in an individual case would be unjust or inappropriate.” see,
Kalkowski v. Kalkowski, 258 neb. 1035, 607 n.W.2d 517
(2000); Dueling v. Dueling, 257 neb. 862, 601 n.W.2d 516
(1999). the trial court in this case indicated that it would be
contrary to the children’s best interests to calculate child sup-
port based upon patrick’s depreciated monthly income. We are
unable to reach this issue, however, because there is no record
of what amount of child support patrick would be required to
pay based upon proper calculation of his depreciated income
under paragraph D or why it would not be in the best interests
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of the children to order patrick to pay that amount. Deviations
from the guidelines must take into consideration the best inter-
ests of the child, and in the event of a deviation, the trial court
must state the amount of support that would have been required
under the guidelines absent the deviation and include the reason
for the deviation in the findings portion of the decree or order,
or complete and file worksheet 5 in the court file. Moore v.
Bauer, 11 neb. app. 572, 657 n.W.2d 25 (2003).

accordingly, we reverse the district court’s decision ordering
patrick to pay $1,285 per month for child support and remand the
matter for further proceedings in conformity with this opinion.

spousal support

patrick next assigns that the trial court erred in ordering him
to pay pamela $1,000 per month in spousal support; an amount
that patrick argues exceeds his earning capacity. in her cross-
appeal, pamela argues that the district court erred in ordering
that the support payments terminate after 5 years.

the nebraska Child support guidelines provide at paragraph
m that the guidelines “intend that spousal support be deter-
mined from income available to the parties after child support
has been established.” the guidelines require that patrick’s
child support obligations be calculated prior to the calculation
of any alimony. see Gallner v. Hoffman, 264 neb. 995, 653
n.W.2d 838 (2002). because we are remanding the matter of
child support, we reverse the alimony order and remand the
matter for determination after patrick’s child support obliga-
tions have been calculated. accordingly, we need not address
pamela’s cross-appeal.

property Division

patrick next assigns that the trial court erred in its property
distribution by (1) failing to first separate out nonmarital assets
that patrick brought into the marriage or that belong to patrick’s
parents in whole or part and (2) failing to show how it valued the
farm machinery. patrick contends that at the time of the mar-
riage, he owned certain farm machinery and held cash assets in
three bank accounts and two investment accounts.

[11,12] under neb. rev. stat. § 42-365 (reissue 2004), the
equitable division of property is a three-step process. the first
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step is to classify the parties’ property as marital or nonmarital.
the second step is to value the marital assets and marital liabil-
ities of the parties. the third step is to calculate and divide the
net marital estate between the parties in accordance with the
principles contained in § 42-365. Gangwish v. Gangwish, 267
neb. 901, 678 n.W.2d 503 (2004); Mathews v. Mathews, 267
neb. 604, 676 n.W.2d 42 (2004). property which one party
brings into the marriage is generally excluded from the marital
estate. Heald v. Heald, 259 neb. 604, 611 n.W.2d 598 (2000).

[13] the burden of proof to show that property is nonmarital
remains with the person making the claim in a dissolution pro-
ceeding. Shearer v. Shearer, 270 neb. 178, 700 n.W.2d 580
(2005). the record shows that patrick depleted the cash assets
he brought into the marriage for various family expenses during
the marriage. as to the farm machinery, patrick offered evi-
dence that his parents owned all or part of items valued at about
$57,000. he also established that at the time of the dissolution
proceeding, he had nonmarital personal property worth approx-
imately $19,000, some of which he purchased before the mar-
riage and still owned, and other items claimed as nonmarital by
virtue of the traceable trade-in of property purchased before the
marriage. pamela confirmed that patrick owned farm equipment
and other property prior to the marriage, though she did not
know its value.

the court’s division of property awarded pamela the marital
home valued at approximately $250,000, and a car, personal
property, and cash accounts valued at $14,631. she was given
responsibility for $26,130 in marital debt, making her portion of
the net marital estate $238,501. under the decree, patrick’s por-
tion of the net marital estate was $241,475.16. the court awarded
patrick marital assets valued at $533,771.46 and $292,296.30 in
marital debt. patrick was awarded all income-producing property,
including farmland valued at $97,000 and farm machinery valued
at $260,000.

[14] the court did not discuss premarital property or individu -
ally list or value each piece of farm machinery in its decree. even
if the court overlooked the value of the nonmarital machinery,
as patrick suggests, the court did not abuse its discretion in dis-
tributing the marital property. although the division of property
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is not subject to a precise mathematical formula, the general rule
is to award a spouse one-third to one-half of the marital estate,
the polestar being fairness and reasonableness as determined by
the facts of each case. Claborn v. Claborn, 267 neb. 201, 673
n.W.2d 533 (2004); Gibilisco v. Gibilisco, 263 neb. 27, 637
n.W.2d 898 (2002).

even adjusting the award by deducting the value of the dis-
puted machinery, patrick’s net award would still result in his
receipt of at least one-third of the marital property. further, the
court’s division was fair and reasonable. pamela was given cus-
tody of the minor children. the parties agreed it would be in the
best interests of the children to be able to remain in the marital
home with whichever parent was given custody. as a practical
matter, the district court awarded the marital home to pamela
and the farm property, machinery, and equipment to patrick. the
marital home is the only significant property awarded to pamela
and is not an income-producing asset. pamela earns approxi-
mately $731 per month. it would be unreasonable to require
pamela to offset any perceived difference in the property distri-
bution by taking out a loan that she can ill afford to service.
accordingly, we find no error in the property distribution.

attorney fees

[15] finally, patrick contends that the trial court erred in
 ordering him to pay $10,000 of pamela’s attorney fees and all
fees and costs for representation of the minor children. in an
action for dissolution of marriage, the award of attorney fees is
discretionary with the trial court, is reviewed de novo on the
record, and will be affirmed in the absence of an abuse of dis-
cretion. Gangwish v. Gangwish, 267 neb. 901, 678 n.W.2d 503
(2004).

[16] the award of attorney fees depends on multiple factors
that include the nature of the case, the services performed and
results obtained, the earning capacity of the parties, the length
of time required for preparation and presentation of the case,
customary charges of the bar, and the general equities of the
case. Emery v. Moffett, 269 neb. 867, 697 n.W.2d 249 (2005).
this action involved a 7-day court trial over a 3-month period.
the custody of the four children was a primary issue, and the
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court appointed an attorney to represent their interests. neither
party contests the reasonableness of the fees. the court awarded
patrick the only income-producing marital property that existed
and opined that patrick’s income capacity will be substantial
compared to pamela’s “for a number of years, if not for [the]
duration of her lifetime.” see Gangwish v. Gangwish, supra
(ordering husband to pay wife’s attorney fees because he was
awarded marital property which enabled him to continue to reap
substantial income stream). even so, patrick was ordered to pay
only about one-third of pamela’s attorney fees in addition to the
fees for the children’s court-appointed counsel. We conclude
that the district court did not abuse its discretion in ordering
patrick to pay attorney fees.

ConClusion
We affirm the district court’s order awarding sole custody of

the minor children to pamela. We also affirm the court’s prop-
erty division and award of attorney fees. We conclude that the
court erred in its calculation of patrick’s monthly income for
purposes of child support under paragraph D of the nebraska
Child support guidelines. We therefore reverse the court’s
determination and remand the matter for an appropriate calcu-
lation and reasoned child support order. We also remand the
matter of alimony for determination following the child support
determination.

affirmeD in part, anD in part reverseD anD

remanDeD for further proCeeDings.
Wright, J., participating on briefs.

in re guarDianship of sophia m., a minor.
Julius m. anD miriam m., appellees,

v. naomi m., appellant.
710 n.W.2d 312

filed march 3, 2006.    no. s-05-154.

1. Judgments: Jurisdiction: Appeal and Error. a jurisdictional question which does

not involve a factual dispute is determined by an appellate court as a matter of law,
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which requires the appellate court to reach a conclusion independent of the lower

court’s decision.

2. Jurisdiction: Appeal and Error. before reaching the legal issues presented for

review, it is the duty of an appellate court to determine whether it has jurisdiction

over the matter before it.

3. Jurisdiction: Final Orders: Appeal and Error. for an appellate court to acquire

jurisdiction of an appeal, there must be a final order entered by the tribunal from

which the appeal is taken.

4. Final Orders: Appeal and Error. the three types of final orders which may be

reviewed on appeal are (1) an order which affects a substantial right and which deter-

mines the action and prevents a judgment, (2) an order affecting a substantial right

made during a special proceeding, and (3) an order affecting a substantial right made

on summary application in an action after judgment is rendered.

5. Actions: Statutes: Words and Phrases. special proceedings include every special

civil statutory remedy not encompassed in civil procedure statutes which is not in

itself an action. an action is any proceeding in a court by which a party prosecutes

another for enforcement, protection, or determination of a right or the redress or pre-

vention of a wrong involving and requiring the pleadings, process, and procedure pro-

vided by the statute and ending in a final judgment. every other legal proceeding by

which a remedy is sought by original application to a court is a special proceeding.

6. Actions: Guardians and Conservators. proceedings initiated pursuant to neb. rev.

stat. § 30-2610 (reissue 1995), to appoint a guardian, are special proceedings.

7. Pretrial Procedure: Final Orders: Appeal and Error. Discovery orders are not

generally subject to interlocutory appeal because the underlying litigation is ongoing

and the discovery order is not considered final. however, if the discovery order

affects a substantial right and was made in a special proceeding, it is appealable.

8. Words and Phrases. a substantial right is an essential legal right, not a mere tech-

nical right.

9. Final Orders: Appeal and Error. a substantial right is affected if the order affects

the subject matter of the litigation, such as diminishing a claim or defense that was

available to an appellant prior to the order from which an appeal is taken.

10. Juvenile Courts: Parental Rights: Final Orders. the question whether a substan-

tial right of a parent has been affected by an order in juvenile court litigation is depen-

dent upon both the object of the order and the length of time over which the parent’s

relationship with the juvenile may reasonably be expected to be disturbed.

11. Appeal and Error. a notice of appeal from a nonappealable order does not render

void for lack of jurisdiction acts of the trial court taken in the interval between the fil-

ing of the notice and the dismissal of the appeal by the appellate court.

appeal from the County Court for lancaster County: JaCk b.
linDner, Judge. appeal dismissed.

robert Wm. Chapin, Jr., of Chapin law offices, p.C., l.l.o.,
for appellant.

kent e. endacott, of Woods & aitken, l.l.p., for appellees.
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henDry, C.J., Connolly, gerrarD, stephan, mCCormaCk,
and miller-lerman, JJ.

gerrarD, J.
nature of Case

Julius m. and miriam m. (the grandparents) filed a petition on
June 22, 2004, to be appointed coguardians of their granddaugh-
ter, sophia m., alleging that naomi m., the grandparents’ daugh-
ter and sophia’s mother, was in protective custody at a mental
health crisis center. the grandparents were appointed temporary
coguardians of sophia on June 22. a final guardianship hearing
was scheduled for late January 2005. prior to the final hearing,
the county court, on January 7, 2005, granted the grandparents’
request for a mental examination of naomi and, on the same
date, denied naomi’s request for immediate visitation. naomi
appeals from both orders.

faCtual anD proCeDural baCkgrounD
the grandparents filed a petition to be appointed coguardians

of sophia, for the reason that naomi was in protective custody
at a mental health crisis center. the court entered an order
appointing the grandparents as temporary coguardians of
sophia, and on June 22, 2004, the grandparents signed an accep-
tance of the appointment.

subsequently, the grandparents, as temporary guardians, filed
a motion on December 27, 2004, pursuant to neb. Ct. r. of
Discovery 35 (rev. 2001), requesting that the court order naomi
to submit to a mental examination. naomi filed a motion on
December 30, 2004, for immediate visitation. after a hearing on
both motions, the court entered an order sustaining the grand-
parents’ motion regarding a mental examination of naomi. the
court also entered an order denying naomi’s request for imme-
diate visitation. the court reasoned:

the matter relating to visitation has been before the Court
on several occasions during the past few months, and at
one time during the later part of october significant efforts
were made to accomplish weekend visitation by using a
qualified professional to monitor the same. those efforts
proved to be unsuccessful and we are now about three
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weeks from the final hearing in the case. Having gone this
far without visitation the court finds there is very little to
be gained by starting the search for another professionally
monitored visitation arrangement as we can have this issue
and others resolved in three or four weeks.

naomi filed the present appeal, challenging the court’s dispo-
sition of both motions.

assIGnMents oF error
naomi assigns, summarized and restated, that the county court

erred in (1) ordering a rule 35 mental examination and instruct-
ing that the scope of the examination include any recommenda-
tion for treatment by the examining physician, (2) denying
naomi’s request for visitation, (3) receiving into evidence an ini-
tial assessment for abuse or neglect worksheet at the hearing on
the rule 35 and visitation motions, and (4) continuing to exercise
jurisdiction over the case during the pending appeal.

stanDarD oF reVIeW
[1] a jurisdictional question which does not involve a factual

dispute is determined by an appellate court as a matter of law,
which requires the appellate court to reach a conclusion indepen-
dent of the lower court’s decision. State of Florida v. Country wide
Truck Ins. Agency, 270 neb. 454, 703 n.W.2d 905 (2005).

anaLYsIs
Orders Compelling Mental Examination and Denying
Visitation Were Not Final, Appealable Orders.

[2-4] before reaching the legal issues presented for review,
it is the duty of an appellate court to determine whether it has
jurisdiction over the matter before it. In re Trust of Rosenberg,
269 neb. 310, 693 n.W.2d 500 (2005). For an appellate court
to acquire jurisdiction of an appeal, there must be a final order
entered by the tribunal from which the appeal is taken. In re
Guardianship & Conservatorship of Larson, 270 neb. 837, 708
n.W.2d 262 (2006). the three types of final orders which may be
reviewed on appeal are (1) an order which affects a substantial
right and which determines the action and prevents a judgment,
(2) an order affecting a substantial right made during a special
proceeding, and (3) an order affecting a substantial right made on
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summary application in an action after judgment is rendered. Id.
the orders on appeal in this case did not determine the action and
prevent a judgment, nor were they made on summary application
in an action after judgment was rendered. thus, we consider
whether the orders were made during a special proceeding and
affected a substantial right. see In re Trust of Rosenberg, supra.

[5,6] special proceedings include every special civil statutory
remedy not encompassed in civil procedure statutes which is not
in itself an action. In re Guardianship & Conservatorship of
Larson, supra. We have described an action as any proceeding
in a court by which a party prosecutes another for enforcement,
protection, or determination of a right or the redress or preven-
tion of a wrong involving and requiring the pleadings, process,
and procedure provided by the statute and ending in a final judg-
ment. Id. every other legal proceeding by which a remedy is
sought by original application to a court is a special proceeding.
Id. proceedings initiated pursuant to neb. rev. stat. § 30-2610
(reissue 1995), to appoint a guardian, are special proceedings.
see In re Guardianship & Conservatorship of Larson, supra. in
this case, the proceeding during which the court heard the rule
35 and visitation motions was initiated pursuant to the grand-
parents’ request to be appointed coguardians of sophia and, thus,
constitutes a special proceeding.

having determined that this was a special proceeding, we
next consider whether a substantial right was affected. naomi
asserts that “[t]he [m]otions in question clearly affect a substan-
tial right as they require [naomi] to take an examination, an
infringement upon her first amendment right to liberty, and
deny her visitation with her child, an infringement upon her first
amendment right to liberty.” brief for appellant at 9. We note
that naomi offers neither authority nor analysis identifying the
“first amendment right to liberty” she believes to have been
affected. the grandparents assert that the rule 35 order concerns
discovery matters and, thus, is not appealable. in addition, the
grandparents argue that the denial of visitation order was not a
final, appealable order because it was merely a temporary order
designed to maintain the status quo until the final guardianship
hearing was scheduled to occur in late January 2005.
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[7] Discovery orders, such as the rule 35 order in this case,
are not generally subject to interlocutory appeal because the
underlying litigation is ongoing and the discovery order is not
considered final. see Gernstein v. Lake, 259 neb. 479, 610
n.W.2d 714 (2000). however, pursuant to our final order juris-
prudence, if the discovery order affects a substantial right and
was made in a special proceeding, it is appealable.

[8,9] a substantial right is an essential legal right, not a mere
technical right. In re Estate of Peters, 259 neb. 154, 609 n.W.2d
23 (2000). a substantial right is affected if the order affects the
subject matter of the litigation, such as diminishing a claim or
defense that was available to an appellant prior to the order from
which an appeal is taken. In re Guardianship & Conservatorship
of Larson, 270 neb. 837, 708 n.W.2d 262 (2006).

in this case, the rule 35 order did not affect a substantial right
and, therefore, is not a final, appealable order. the court’s order
requiring naomi to submit to a mental examination does not
diminish her power to contest any unfavorable results of the
examination or defend her capacity to have custody of sophia in
the guardianship proceeding. in fact, at the hearing, naomi pre-
sented her own report of a psychological evaluation completed
by a clinical psychologist at the request of naomi’s attorney. the
rule 35 order giving the grandparents the opportunity to produce
a separate mental evaluation does not prevent naomi from offer-
ing her report in support of her case for custody of sophia.

in addition, an appeal of the rule 35 order after final judgment
provides an adequate remedy to naomi. although a mental
examination, once ordered and performed, cannot be undone, we
are not convinced that any harm caused by waiting to appeal the
order until after final judgment is sufficient to warrant an inter-
locutory appeal. in contrast, allowing an interlocutory appeal in
this case promotes significant delay in the guardianship pro-
ceedings and the ultimate resolution of sophia’s custody.

rule 35 offers protection in the form of standards that must be
met before an order for a mental examination may be issued. to
obtain an order for mental examination, rule 35 requires that the
mental condition of a party be in controversy and that the mov-
ing party show good cause for ordering the examination. finally,
if warranted, an egregious error made by the court in ordering a
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mental examination could be challenged by the aggrieved party
in a mandamus action. see State ex rel. Acme Rug Cleaner v.
Likes, 256 neb. 34, 588 n.W.2d 783 (1999). thus, we conclude
that a rule 35 order does not affect a substantial right and, there-
fore, is not a final, appealable order.

[10] the visitation order is also not a final, appealable order.
in the context of juvenile matters, this court has stated:

“[t]he question . . . whether a substantial right of a parent
has been affected by an order in juvenile court litigation is
dependent upon both the object of the order and the length
of time over which the parent’s relationship with the juve-
nile may reasonably be expected to be disturbed.”

In re Interest of Borius H. et al., 251 neb. 397, 401, 558 n.W.2d
31, 34 (1997), quoting In re Interest of R.G., 238 neb. 405, 470
n.W.2d 780 (1991). accord, In re Interest of Daniel W., 3 neb.
app. 630, 636, 529 n.W.2d 548, 553-54 (1995), reversed on
other grounds 249 neb. 133, 542 n.W.2d 407 (1996); In re
Interest of Zachary W. & Alyssa W., 3 neb. app. 274, 526
n.W.2d 233 (1994). although this case is a guardianship pro-
ceeding, the visitation order concerned the relationship between
naomi and her daughter; thus, we look to juvenile cases for
guidance in determining if the denial of visitation in this case
affects a substantial right.

here, the visitation order denied visitation pending the final
guardianship hearing, which was scheduled to occur approxi-
mately 3 weeks later. the court explained that prior efforts to
 provide visitation had been unsuccessful and that, with only 3
weeks until the final guardianship hearing and a final resolution
of the issue, very little would be gained by attempting to con-
struct another visitation arrangement. further, since the order
effectively denied visitation only until the final guardianship
hearing, the length of time that naomi’s relationship with sophia
was to be disturbed was brief, and the order was not a permanent
disposition. the fact that naomi’s appeal of the visitation order
has delayed the final disposition of the guardianship proceeding
is unfortunate but irrelevant in our determination whether the
order, when issued, affected a substantial right. the visitation
order did not affect a substantial right and is not a final, appeal-
able order.

in re guarDianship of sophia m. 139

Cite as 271 neb. 133



Actions Taken by County Court During Pendency
of Appeal Are Not Void.

[11] naomi argues that any further action on behalf of the
county court in this case pending the outcome of this appeal
is in error and that any such proceedings are void. the record
fails to show that any further action has been taken by the
county court. however, to the extent that the county court has
acted during the pendency of this appeal, those actions are not
void. a notice of appeal from a nonappealable order does not
render void for lack of jurisdiction acts of the trial court taken
in the interval between the filing of the notice and the dismissal
of the appeal by the appellate court. In re Guardianship &
Conservatorship of Woltemath, 268 neb. 33, 680 n.W.2d 142
(2004).

Remaining Assignments of Error Need Not Be Resolved.
having determined that the orders on appeal are not final,

appealable orders, this court lacks jurisdiction to consider this
appeal and, thus, declines to address naomi’s remaining assign-
ments of error.

ConClusion
based on the foregoing reasons, we dismiss the appeal for

lack of jurisdiction.
appeal DismisseD.

Wright, J., participating on briefs.

state of nebraska, appellee, v.
Danny l. ball, appellant.

710 n.W.2d 592

filed march 3, 2006.    no. s-05-175.

1. Motions to Suppress: Search and Seizure: Appeal and Error. in considering a trial

court’s ruling on a motion to suppress evidence obtained by a search, an appellate

court first determines whether the search was illegal. if so, the court must determine

whether the evidence that the defendant seeks to suppress is sufficiently attenuated

from the illegal search.

2. Motions to Suppress: Appeal and Error. an appellate court will uphold the trial

court’s ruling on a motion to suppress unless the trial court’s findings of fact are
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clearly erroneous. in making this determination, the appellate court does not reweigh

the evidence or resolve conflicts in the evidence, but, rather, recognizes the trial court

as the finder of fact and considers the trial court observed the witnesses testifying in

regard to such motions.

3. Motions to Suppress: Probable Cause: Appeal and Error. in reviewing a trial

court’s ruling on a motion to suppress, an appellate court reviews the ultimate deter-

mination of probable cause de novo and reviews the findings of fact made by the trial

court for clear error, giving due weight to the inferences drawn from those facts by

the trial court.

4. Criminal Law: Confessions: Appeal and Error. in determining whether the state

has shown the admissibility of custodial statements by the requisite degree of proof,

an appellate court will accept the factual determination and credibility choices made

by the trial judge unless they are clearly erroneous and, in so doing, will look to the

totality of the circumstances.

5. Motions to Suppress: Search Warrants: Affidavits: Appeal and Error. a trial

court’s ruling on a motion to suppress, based on a claim of insufficiency of the affi-

davit supporting issuance of a search warrant, will be upheld unless its findings are

clearly erroneous. in making this determination, an appellate court does not reweigh

the evidence or resolve conflicts in the evidence, but, rather, recognizes the trial court

as the finder of fact and considers it observed the witnesses.

6. Constitutional Law: Search and Seizure. both the u.s. and nebraska Constitutions

guarantee an individual the right to be free from unreasonable searches and seizures.

7. Search and Seizure: Police Officers and Sheriffs: Evidence: Proof. if the state

shows by a preponderance of the evidence that the police would have obtained the

disputed evidence by proper police investigation entirely independent of the illegal

investigative conduct, then such evidence is admissible under the inevitable discov-

ery doctrine.

8. Constitutional Law: Criminal Law: Confessions: Arrests. under the fourth

amendment, a confession obtained by exploitation of an illegal arrest is  inadmissible

against a criminal defendant unless the confession was an act of free will sufficient

to purge the primary taint of the unlawful invasion.

9. Police Officers and Sheriffs: Arrests: Probable Cause. a warrantless arrest is valid

when the arresting officers have probable cause to arrest the suspect at the moment

of the arrest.

10. Probable Cause: Words and Phrases. probable cause escapes precise definition or

quantification into percentages because it deals with probabilities and depends on the

totality of the circumstances.

11. Police Officers and Sheriffs: Probable Cause: Words and Phrases. probable

cause merely requires that the facts available to the officer would cause a reasonably

cautious person to believe that the suspect has committed an offense; it does not

demand any showing that this belief be correct or more likely true than false.

12. Police Officers and Sheriffs: Probable Cause. probable cause is evaluated by the

collective information of the police engaged in a common investigation.

13. Police Officers and Sheriffs: Arrests: Probable Cause. the validity of an arrest

hinges on the existence of probable cause, not the officer’s knowledge that probable

cause exists.
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14. Motions to Suppress: Trial: Pretrial Procedure: Appeal and Error. When a

motion to suppress is denied pretrial and again during trial on renewed objection, an

appellate court considers all the evidence, both from trial and from the hearings on

the motion to suppress.

15. Constitutional Law: Criminal Law: Right to Counsel. the Fifth amendment does

not explicitly afford a right to counsel; it provides that no person shall be compelled

in any criminal case to be a witness against himself.

16. Miranda Rights: Right to Counsel. Miranda v. Arizona, 384 U.s. 436, 86 s. Ct.

1602, 16 L. ed. 2d 694 (1966), provides the right to have counsel present during cus-

todial interrogation.

17. Constitutional Law: Miranda Rights: Self-Incrimination. Miranda v. Arizona,

384 U.s. 436, 86 s. Ct. 1602, 16 L. ed. 2d 694 (1966), prohibits the use of statements

derived during custodial interrogation unless the prosecution demonstrates that its

agents used procedural safeguards that are effective to secure the privilege against

self-incrimination.

18. Miranda Rights: Words and Phrases. Under the Miranda rule, custodial interro-

gation takes place when questioning is initiated by law enforcement officers after one

has been taken into custody or is otherwise deprived of one’s freedom of action in any

significant way.

19. Miranda Rights. the dispositive factor in determining whether Miranda warnings

should have been given is whether a reasonable person would have felt free to leave

under the circumstances.

20. Miranda Rights: Right to Counsel: Waiver: Police Officers and Sheriffs. Miranda

rights can be waived if the suspect does so knowingly and voluntarily. but once a sus-

pect asserts the Miranda right to counsel, interrogation must cease and police may not

approach the suspect for further interrogation until counsel is made available.

21. Confessions: Miranda Rights: Waiver: Police Officers and Sheriffs:

Presumptions. If the police initiate contact with a suspect who has invoked his

Miranda rights, the suspect’s statements are presumed involuntary and therefore

inadmissible as substantive evidence at trial, even where the suspect executes a

waiver and his statements would be considered voluntary under traditional standards.

22. Miranda Rights: Right to Counsel. a suspect cannot invoke Miranda rights antic-

ipatorily, before or outside the context of custodial interrogation.

23. Confessions: Miranda Rights: Waiver: Police Officers and Sheriffs. When an

accused initiates further communication with the police, is informed of his Miranda

rights, and waives them before further interrogation, the court must determine whether

the waiver was knowing and intelligent under the totality of the circumstances.

24. Constitutional Law: Criminal Law: Right to Counsel. the sixth amendment pro-

vides that in all criminal prosecutions, the accused shall enjoy the right to have the

assistance of counsel for his defense.

25. ____: ____: ____. the sixth amendment right to counsel is triggered at or after the

time that judicial proceedings have been initiated whether by way of formal charge,

preliminary hearing, indictment, information, or arraignment.

appeal from the District Court for keith County: DonaLD e.
roWLanDs II, Judge. affirmed.
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robert p. lindemeier, of ruff, lindemeier, gillett &
Wadewitz, and gary J. krajewski, of krajewski law office, for
appellant.

Jon bruning, attorney general, and kimberly a. klein for
appellee.

henDry, C.J., Wright, Connolly, gerrarD, stephan,
mCCormaCk, and miller-lerman, JJ.

Connolly, J.
a jury convicted Danny l. ball of first degree murder and use

of a weapon to commit a felony. law enforcement officers
searched his truck and mobile home; detained him for question-
ing; and despite his asking for a court-appointed lawyer, interro-
gated him twice without counsel. ball ultimately confessed to
the crime. ball moved to suppress his statements and the evi-
dence obtained from searching his truck and mobile home. the
trial court admitted everything but his first statement at trial. ball
argues several interrelated issues: (1) police illegally searched
and seized his truck, (2) police arrested him without probable
cause, (3) police obtained his confession illegally, and (4) search
warrant affidavits for his truck and mobile home relied on ille-
gally obtained evidence.

i. baCkgrounD
about 1:30 a.m. on october 7, 2003, while in his mobile

home, randy tomjack was stabbed 59 times. Dying, he called
the 911 emergency dispatch service without giving his name or
a specific address. a dispatcher sent an ambulance to the subdi-
vision where tomjack’s home was located. the emergency
responders, however, had difficulty finding the caller and asked
several local residents for help.

meanwhile, the dispatcher sent Darrick arndt, a deputy with
the keith County sheriff’s office, to the scene. from the dis-
patcher’s information, arndt thought tomjack might be the caller.
arndt met the emergency response team and some subdivision
residents and guided them to tomjack’s home. shortly thereafter,
ball arrived in his truck. before following the emergency team, a
resident told ball that they were on their way to tomjack’s home.

state v. ball 143

Cite as 271 neb. 140



on arriving at the home, arndt and earl schenck, the keith
County sheriff, found tomjack dead, slumped on the couch and
covered in blood. shortly after the emergency team arrived, ball
joined the crowd at tomjack’s home. While approaching the
home, he asked an emergency medical technician if tomjack
was all right. ball next asked arndt and schenck what had hap-
pened and asked if he could see tomjack because he wanted to
get cigarettes from him. schenck told him to leave the scene and
if he did not leave, he would be charged with obstructing justice.

When it became apparent tomjack was dead, ball became
distraught. because ball was visibly drunk, renee lucero, a res-
ident of the subdivision, offered to drive ball home in his truck.
lucero testified that ball was crying and upset, saying he had
lost his friend. on the way to his home, ball suddenly reached
over and turned off the truck’s ignition. frustrated, lucero then
pulled over, and she began walking toward the nearby restau-
rant where ball worked. ball passed out in the ditch near the
truck, and later his employer picked him up and drove him to
the restaurant.

after leaving tomjack’s home, arndt and schenck went to the
restaurant to speak with ball. arndt noticed that ball had recently
showered and had no physical injuries. ball explained that he
showered after he got off work around 10:30 p.m. also, schenck
testified that while sitting with ball, ball said: “[tomjack] made
me so mad because he was lying about all the hours he was get-
ting in this new job, and he bragged about it, and he made me so
mad about that. . . . but i didn’t want him to die.” schenck also
heard ball sobbing loudly at the restaurant.

arndt then checked out ball’s truck and mobile home. arndt
said that it was dark and he could not see anything in the truck,
but that there was a red liquid substance on the door handle of
ball’s home. but testimony about the red liquid on the door han-
dle differed. arndt testified that he did not think the substance
on the mobile home was blood; gary eng, a nebraska state
patrol investigator, stated he could not locate the substance; and
schenck said he never looked at it. but ball’s employer testified
without objection that the officers told him that night that they
saw blood on the door of ball’s home, and then told him, “Well,
we think we have got our suspect.”
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between 6 and 6:20 a.m., tim arnold, a nebraska state patrol
investigator, examined the truck for evidence. arnold stated
he saw nothing suspicious from the outside of the truck. after
entering the truck, he conducted a warrantless “cursory inspec-
tion” to determine whether there were valuables present need-
ing protection. he admitted, however, that he did not follow the
state patrol’s inventory policy and that one reason for examin-
ing the truck was to look for evidence. he further admitted that
once he arrived on the scene, he would not have released the
truck to ball.

While examining the truck, arnold found what appeared to
be blood on the steering wheel cover, on the gearshift knob,
near and in the ignition device, and on the driver’s-side lap seat-
belt. Despite arnold’s testimony on direct examination that he
saw nothing suspicious from outside the truck, on redirect, he
said that the blood was visible from outside the truck. arnold
then had the truck towed to the state patrol office in ogallala,
nebraska, and applied for a search warrant.

meanwhile, around 6:50 a.m. on october 7, 2003, when ball
tried to leave the restaurant, arndt detained him by handcuffing
him and driving him to the keith County sheriff’s station to
await the arrival of bill redinger, a nebraska state patrol in -
vestigator. Despite admitting ball was in custody, the officers
claimed he was not under arrest because they lacked probable
cause to arrest him.

ball and arndt arrived at the jail at 7:27 a.m. While waiting
for redinger, ball became impatient and wanted to leave.
Despite his demands to leave the station, ball was “detained” in
a small locked room called the “attorneys’ room,” and all offi-
cers who testified agreed he was not “free to leave.” angry
about his detention, ball punched holes in the ceiling tiles of the
attorneys’ room and had to be moved to a holding cell.

at 7:47 a.m., while waiting for redinger, ball told arndt he
wanted a court-appointed attorney. arndt informed his superior,
who called redinger to pass along that information. arndt’s
superior told him that redinger would interview ball. arndt
then told ball that he would have the opportunity for counsel
when redinger arrived. no one informed ball of his Miranda
rights, nor did anyone question him while waiting for redinger.
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redinger testified that he did not recall being told that ball
wanted a court-appointed attorney.

redinger arrived between 8:10 and 9:15 a.m. redinger ad -
vised ball of his Miranda rights and determined that he was not
impaired by alcohol or drugs. after ball waived his rights,
redinger questioned him about the murder. redinger tried to
get him to admit he was in tomjack’s home that night and that
he had stabbed him, but ball accused redinger of “making up
stories.” When ball invoked his right to counsel, redinger had
him placed in a holding cell and told him he was being held
because the officers suspected he had murdered tomjack.

after 35 to 40 minutes, ball told the jailer he wanted to speak
with redinger again. redinger confirmed that ball asked to
speak to him, advised him again of his Miranda rights, and then
interviewed him again. During the second interview, ball dic-
tated a confession, redinger wrote it down, and ball signed
it. both interviews were videotaped and the videotapes were
admitted into evidence. the signed confession was also admit-
ted into evidence.

During the second interview, ball admitted that he went to
tomjack’s mobile home that night wearing a mask, slipped in
the back door, and stabbed tomjack. he said that he left when
tomjack uttered his name. he stated that he then burned his
clothes, his shoes, the mask, and the knife in his fireplace. after
showering, he went back to tomjack’s to see what kind of dam-
age he had caused. it was then that he ran into the emergency
team. ball was formally booked around 3 p.m. that day, october
7, 2003.

1. issuanCe of searCh Warrants

eng, the lead investigator, applied for the warrants. he stated
that after redinger’s second interview, he believed enough evi-
dence existed to justify arresting ball. he opined, however, that
before the second interview, there was not probable cause to
arrest. using ball’s interview statements, he drafted search war-
rant affidavits for ball’s truck and home. arnold executed the
search warrant for the truck at 4 p.m. that afternoon. he pho-
tographed the red stains and swabbed them; the stains later tested
positive for blood.
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eng executed the search warrant for ball’s home around 2:30
p.m. he found the blade of a large knife in the ashes of the stove.
he also seized some pipes from the shower drain of ball’s home.
the state patrol crime laboratory analyzed the items seized,
finding blood on the knife and the pipes. but because the sam-
ples were small, the laboratory could only match tomjack’s
Dna to the blood on ball’s steering wheel cover and the door of
tomjack’s home.

2. suppression hearing

before trial, ball moved to suppress his two statements and
the evidence collected from his truck and home. he alleged that
the officers violated his fourth, fifth, and sixth amendment
rights. When ruling on the motion to suppress, the trial court
found that ball was in custody “from and after 6:50 a.m. when
he was handcuffed and taken by . . . arndt to the keith County
sheriff’s office for questioning.” the court also found that “as a
matter of law,” the officers had probable cause to take ball into
custody from and after 6 a.m.—about the time that arnold found
the blood in ball’s truck. the trial court detailed the following
facts in its order:

a. randy tomjack had been stabbed and killed in a rural
area on the north side of lake mcConaughy in keith
County, nebraska, just before 1:34 a.m. on october 7, 2003.

b. albee’s subdivision where the 911 call came from, is
a resort area comprised of cabins and mobile homes which
are generally unoccupied after the summer vacation season.

C. While investigating the homicide, sheriff earl
schenck and investigator [Darrick] arndt observed
[Danny l. ball] between 2:30 a.m. and 3:00 a.m. come to
[tomjack’s] mobile home asking about the condition of
. . . tomjack and wanting to borrow cigarettes. [ball] was
unusually persistent and inquisitory about tomjack, and
had to be threatened with arrest by the keith County
sheriff when the Defendant would not leave the premises.

D. [ball] had recently showered. although [ball] states
that there is a neutral explanation for this fact, it is a suspi-
cious and unusual behavior during the hours immediately
preceding or following midnight.

state v. ball 147

Cite as 271 neb. 140



e. sheriff schenck had been advised by ball that ball
had not seen tomjack for two days prior to october 7,
2003, but ball later advised the sheriff that tomjack had
been to [ball’s] residence at approximately 11:00 p.m. on
october 6, 2003. [ball] had not answered the door. sheriff
schenck further overheard ball crying in the bathroom of
[the restaurant where he worked] stating “i didn’t want him
to die, tomjack always lies, but i didn’t want him to die.”

f. at 6:00 a.m. on october 7, 2003, [ball’s] vehicle was
inspected on the grass shoulder of highway 92 and sus-
pected drops of blood were observed on the steering wheel
cover, gear shift knob and seatbelt. [tomjack] had been
repeatedly stabbed. Copious amounts of blood [were] ob -
served surrounding his body. it was reasonable to assume
that the assailant would have had blood on him or his cloth-
ing following the incident.

the court found that even if it was “incorrect on the issue of
probable cause to arrest,” ball’s second confession was an act of
free will sufficient to purge the taint of unlawful detention under
the fourth amendment. similarly, the court found that under
fifth and sixth amendment precedent, ball waived his right to
counsel by initiating the conversation with redinger. thus, the
court suppressed ball’s first statement, but admitted the second.

regarding the warrantless search of the truck, the court found
that the evidence of bloodstains was admissible under the plain
view doctrine and that the evidence inside the truck would inev-
itably have been discovered later that day by the state patrol
when they inventoried the truck. because the trial court excluded
only the first statement, it concluded that the search warrants
contained sufficient probable cause.

3. rulings on reneWeD motion to suppress

at trial, the court overruled ball’s continuing objections to
admitting the confession, the sight of blood in his truck, and the
evidence obtained using that evidence. When overruling ball’s
renewed motion to suppress, the court stated that the evidence
at trial was stronger than the evidence at the suppression hear-
ing because of the testimony of ball’s employer. the court ac -
cepted the employer’s recollection that the officers who secured
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ball’s home believed the red substance on the door was blood,
and the court concluded that this strengthened probable cause to
arrest ball.

the jury convicted ball of first degree murder and use of a
weapon to commit a felony. the court sentenced him consecu-
tively to life imprisonment without the possibility of parole for
the murder and 5 to 10 years’ imprisonment for the weapon
charge. before sentencing, ball moved for a new trial, primarily
renewing his suppression argument. the court reiterated that it
believed the evidence adduced at trial was more compelling than
that from the suppression hearing and overruled the motion for
new trial.

ii. assignments of error
ball assigns, consolidated and rephrased, that the trial court

erred by overruling his motion to suppress and by admitting at
trial his confession and evidence obtained from searching his
truck and home. he specifically contends that (1) arnold lacked
probable cause to search and seize ball’s truck; (2) arndt arrested
ball without probable cause; (3) redinger ignored ball’s request
for counsel; and (4) the search warrants relied on evidence ob -
tained by violating the fourth, fifth, and sixth amendments,
along with their nebraska counterparts.

iii. stanDarD of revieW
[1] in considering a trial court’s ruling on a motion to sup-

press evidence obtained by a search, we first determine whether
the search was illegal. if so, we must determine whether the evi-
dence that the defendant seeks to suppress is sufficiently atten-
uated from the illegal search. see State v. Manning, 263 neb.
61, 638 n.W.2d 231 (2002).

[2] We will uphold the trial court’s ruling on a motion to sup-
press unless the trial court’s findings of fact are clearly erro-
neous. in making this determination, we do not reweigh the evi-
dence or resolve conflicts in the evidence, but, rather, recognize
the trial court as the finder of fact and consider the trial court
observed the witnesses testifying in regard to such motions. see
State v. Illig, 237 neb. 598, 467 n.W.2d 375 (1991).

[3] in reviewing a trial court’s ruling on a motion to suppress,
we review the ultimate determination of probable cause de novo
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and review the findings of fact made by the trial court for clear
error, giving due weight to the inferences drawn from those facts
by the trial court. see State v. Davidson, 260 neb. 417, 618
n.W.2d 418 (2000).

[4] in determining whether the state has shown the admissi-
bility of custodial statements by the requisite degree of proof, we
will accept the factual determination and credibility choices
made by the trial judge unless they are clearly erroneous and, in
so doing, we will look to the totality of the circumstances. see
State v. Joy, 218 neb. 310, 353 n.W.2d 23 (1984).

[5] a trial court’s ruling on a motion to suppress, based on a
claim of insufficiency of the affidavit supporting issuance of a
search warrant, will be upheld unless its findings are clearly
erroneous. in making this determination, we do not reweigh the
evidence or resolve conflicts in the evidence, but, rather, recog-
nize the trial court as the finder of fact and consider it observed
the witnesses. see State v. Thomas, 267 neb. 339, 673 n.W.2d
897 (2004).

iv. analysis
relying on violations of the fourth, fifth, and sixth

amendments to the u.s. Constitution, ball seeks to suppress
evidence from three distinct sources: (1) arnold’s cursory in -
spection of ball’s truck, (2) ball’s statements to redinger, and
(3) the evidence seized from ball’s truck and home under the
search warrants. ball’s multilayered arguments are cumulative
and interrelated because each piece of evidence was later used to
obtain more evidence.

specifically, officers used the sight of blood in ball’s truck to
support probable cause for his arrest. While under arrest at the
station, he confessed to murdering tomjack, and both the con-
fession and the sight of blood in ball’s truck contributed to the
probable cause justifying the search warrants for his truck and
home. Consequently, if the blood and confession evidence evap-
orates, then the affidavits lack probable cause.

1. blooD in truCk

ball contends that arnold’s testimony that he saw bloodstains
inside ball’s truck should have been suppressed because arnold
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illegally searched and seized the truck the morning of the murder.
arnold testified that his supervising officers sent him to ball’s
truck around 6 a.m. to look for evidence and to secure the truck.
after walking around the truck, he found nothing unusual. he
then opened the truck’s door and conducted a “cursory inspec-
tion” of the truck’s interior. he claimed to be inventorying the
truck for valuables, but admitted he did not follow state patrol
protocol for inventory searches until later in the investigation.

five to ten minutes after arriving, arnold noticed what ap -
peared to be blood. he then told his fellow officers what he
found and stayed with the truck until 8:30 a.m., when it was
towed to an impound lot. arnold admitted that once he arrived
on the scene, he would not have released the truck to ball.

the trial court justified admitting this evidence under three
alternate rationales: (1) plain view, (2) inventory, and (3) inevi-
table discovery. in its suppression order, the court found that the
observation of the bloodstains in ball’s truck was admissible
under both the plain view and the inevitable discovery doctrines.
moreover, when ruling on ball’s renewed suppression motion
and on his new trial motion, the court found that it would also be
admissible as an inventory search. because we find the evidence
admissible under the inevitable discovery doctrine, we need not
address the other findings.

[6,7] both the u.s. and nebraska Constitutions guarantee an
individual the right to be free from unreasonable searches and
seizures. see, u.s. Const. amend. iv; neb. Const. art. i, § 7. but
if the state shows by a preponderance of the evidence that the
police would have obtained the disputed evidence by proper
police investigation entirely independent of the illegal investiga-
tive conduct, then such evidence is admissible under the “inevi-
table discovery” doctrine. see State v. Andersen, 232 neb. 187,
440 n.W.2d 203 (1989).

ball argues that the state failed to meet its burden of estab-
lishing that the evidence would inevitably have been discovered
by lawful means. in its suppression order, the trial court held
that the evidence in the truck would have been discovered later
that day when the state patrol inventoried the truck. ball, how-
ever, disputes this, arguing that there was no independent inves-
tigation into the truck and no legal source for a later inventory.
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to overcome its burden, the state must demonstrate that some
lawful means of discovery would have produced the evidence
in question; that is, such evidence inevitably would have been
discovered without the police misconduct. Id. moreover, courts
have recognized that evidence which would have been discov-
ered in the course of a lawful inventory search can be admissible
under the inevitable discovery doctrine. see, e.g., U.S. v. Alvarez-
Gonzalez, 319 f.3d 1070 (8th Cir. 2003); State v. McGuire, 218
neb. 511, 357 n.W.2d 192 (1984). see, also, annot., 81 a.l.r.
fed. 331 (1987 & supp. 2005) (collecting cases).

here, the record shows that the state patrol knew ball left his
truck sitting by the side of the road. it also shows that the state
patrol has an inventory policy for abandoned vehicles which
would have allowed arnold to impound ball’s truck and inven-
tory its contents if ball did not move it within 24 hours. ball was
arrested around 6:50 a.m.; he could not move his truck while in
custody. later that day, arnold inventoried the truck according
to the state patrol’s policy. although arnold impounded the
truck prematurely after identifying the bloodstains, if he had not
noticed the blood, the truck would have remained by the side of
the road until the 24 hours had passed. at that point, arnold
would have lawfully entered the truck, inventoried it, and dis-
covered the bloodstains just as he did earlier that day. thus, even
if the truck was illegally searched and seized, sufficient evidence
exists that the blood would have been identified during a proper
inventory search 24 hours later.

2. Confessions

ball seeks to suppress the evidence obtained during his inter-
views with redinger, claiming that redinger violated his fourth,
fifth, and sixth amendment rights and that thus, the fruits of
those violations are inadmissible.

(a) fourth amendment
ball argues that arndt arrested him without probable cause and

that Kaupp v. Texas, 538 u.s. 626, 123 s. Ct. 1843, 155 l. ed. 2d
814 (2003), mandates suppressing the fruits of his illegal arrest.
in Kaupp, the u.s. supreme Court vacated the defendant’s mur-
der conviction, holding that when a state seeks to use a confes-
sion obtained following an illegal arrest, it must demonstrate that
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the confession was an act of free will sufficient to purge the taint
of the unlawful arrest.

[8] the Court relied on “the Fourth amendment rule that a
confession ‘obtained by exploitation of an illegal arrest’ may
not be used against a criminal defendant.” Kaupp v. Texas, 538
U.s. at 627. the Court found that the officers arrested the
defendant without probable cause and that thus, “well-
established precedent” required suppressing the confession
unless the confession was “ ‘an act of free will [sufficient] to
purge the primary taint of the unlawful invasion.’ ” 538 U.s. at
632 (quoting Wong Sun v. United States, 371 U.s. 471, 83 s. Ct.
407, 9 l. ed. 2d 441 (1963)).

thus under Kaupp v. Texas, supra, suppression is necessary
only when (1) the defendant was illegally arrested and (2) the
state fails to demonstrate that the taint of unlawful arrest has
dissipated. ball argues that, like the defendant in Kaupp, he was
arrested without probable cause. the trial court agreed that he
was in custody from 6:50 a.m. when arndt handcuffed him and
transported him to the station, but found as a matter of law that
arndt had probable cause to do so. the state also concedes that
ball was in custody at this time. thus, the crucial question is
whether the officers had probable cause to arrest ball.

[9-12] Whether ball’s arrest was valid depends on whether
the officers had probable cause to arrest him at the moment they
did so. see Beck v. State of Ohio, 379 U.s. 89, 85 s. Ct. 223, 13
l. ed. 2d 142 (1964). see, also, Neb. Rev. stat. § 29-404.02
(Reissue 1995). Probable cause escapes precise definition or
quantification into percentages because it deals with probabili-
ties and depends on the totality of the circumstances. Maryland
v. Pringle, 540 U.s. 366, 124 s. Ct. 795, 157 l. ed. 2d 769
(2003); State v. Voichahoske, 271 Neb. 64, 709 N.W.2d 659
(2006). also, probable cause merely requires that the facts avail-
able to the officer would cause a reasonably cautious person to
believe that the suspect has committed an offense; it does not
demand any showing that this belief be correct or more likely
true than false. see State v. Keup, 265 Neb. 96, 655 N.W.2d 25
(2003). see, also, Brinegar v. United States, 338 U.s. 160, 69 s.
Ct. 1302, 93 l. ed. 2d 1879 (1949). Moreover, probable cause is
evaluated by the collective information of the police engaged in
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a common investigation. Nauenburg v. Lewis, 265 neb. 89, 655
n.W.2d 19 (2003). see, also, State v. Soukharith, 253 neb. 310,
570 n.W.2d 344 (1997).

[13] ball first argues that none of the officers involved be -
lieved they had probable cause to arrest him until after he con-
fessed. but the validity of an arrest hinges on the existence of
probable cause, not the officer’s knowledge that probable cause
exists. see, State v. Vermuele, 234 neb. 973, 453 n.W.2d 441
(1990); State v. Roach, 234 neb. 620, 452 n.W.2d 262 (1990).
as the seventh Circuit explained:

police officers are not required to be legal scholars. this
means, among other things, that the arresting officer’s
knowledge of facts sufficient to support probable cause is
more important to the evaluation of the propriety of an
arrest than the officer’s understanding of the legal basis for
the arrest.

Williams v. Jaglowski, 269 f.3d 778, 783 (7th Cir. 2001). thus,
we focus on the facts known to the officers, not the conclusions
the officers drew from those facts.

ball also argues that the record fails to support the trial court’s
conclusion that probable cause existed. We disagree. the trial
court enumerated multiple factors supporting its conclusion: (1)
ball arrived at tomjack’s home late at night; (2) ball had re -
cently showered; (3) ball persistently asked to see tomjack; (4)
schenck heard ball crying and saying that tomjack lies, but he
did not want him to die; and (5) ball’s truck contained what
appeared to be blood. at trial, the court further found that (6)
schenck and eng also believed the red substance on the door of
ball’s home appeared to be blood.

[14] although the record shows contradictory evidence about
the red substance on the door of ball’s home, the trial court
accepted the testimony of ball’s employer and found that the
officers believed the substance was blood. the trial court’s fac-
tual findings are not clearly erroneous. see State v. Davidson,
260 neb. 417, 618 n.W.2d 418 (2000). moreover, when a
motion to suppress is denied pretrial and again during trial
on renewed objection, we consider all the evidence, both from
trial and from the hearings on the motion to suppress. see State
v. Huffman, 181 neb. 356, 148 n.W.2d 321 (1967). thus, we
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consider all of the facts on which the trial court relied. but we
pause to note that if the blood in ball’s truck had been discov-
ered through a proper inventory search, the officers would have
been unaware of its existence when they arrested ball. We need
not consider the bloodstains in ball’s truck in our probable
cause analysis, because the other facts provide sufficient prob-
able cause.

the trial court found the officers knew of at least five incrim-
inating factors when arndt arrested ball. although several of
these, taken alone, are insufficient, the totality supports probable
cause. ball came to tomjack’s home late at night freshly show-
ered and changed, claiming he wanted to borrow cigarettes.
When he saw the crowd, he repeatedly inquired about tomjack.
it is true that these facts could have innocent explanations. yet,
we cannot ignore that ball told schenck: “[tomjack] made me
so mad because he was lying about all the hours he was getting
in this new job, and he bragged about it, and he made me so mad
about that. . . . but i didn’t want him to die.” nor can we ignore
the testimony of ball’s employer that the officers told him they
saw blood on the door of ball’s home. see, e.g., Butler v. State,
217 so. 2d 3 (miss. 1968) (finding probable cause when officers
found large puddle of blood at crime scene and after identifying
possible suspect, found blood on door of suspect’s home).

knowing that the murder scene was bloody and that the assail-
ant, when leaving, had smeared blood on the door of tomjack’s
home, the officers could reasonably infer that the assailant would
have blood on his or her clothes or person. this would explain the
apparent blood on the door of ball’s home and explain why he
had recently showered. ball, however, argues that his presence at
tomjack’s home was not unusual because, like many of the oth-
ers at the scene, he was a local resident. but the other residents
came to help locate the 911 emergency caller, whereas ball
claimed to be interested in borrowing cigarettes.

“in dealing with probable cause . . . as the very name implies,
we deal with probabilities. these are not technical; they are the
factual and practical considerations of everyday life on which
reasonable and prudent men, not legal technicians, act.” Brinegar
v. United States, 338 u.s. 160, 175, 69 s. Ct. 1302, 93 l. ed. 2d
1879 (1949). a reasonable and prudent person could believe that
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ball committed the murder; therefore, the officers had probable
cause to arrest ball. because we find no fourth amendment vio-
lation, there is no taint to purge under Kaupp v. Texas, 538 u.s.
626, 123 s. Ct. 1843, 155 l. ed. 2d 814 (2003).

(b) fifth amendment
[15,16] ball argues that both of his statements to redinger

should have been suppressed because redinger violated his fifth
amendment rights by ignoring his request for counsel. the fifth
amendment does not explicitly afford a right to counsel; it pro-
vides that “[n]o person . . . shall be compelled in any criminal
case to be a witness against himself.” u.s. Const. amend. v. but
the u.s. supreme Court recognized the “ ‘inherently compelling
pressures’ ” of custodial interrogation and established “prophy-
lactic rights” designed to counteract those pressures; one such
right is the right to have counsel present during custodial inter-
rogation. McNeil v. Wisconsin, 501 u.s. 171, 176, 111 s. Ct.
2204, 115 l. ed. 2d 158 (1991) (citing and quoting Miranda v.
Arizona, 384 u.s. 436, 86 s. Ct. 1602, 16 l. ed. 2d 694 (1966)).

[17-19] Miranda prohibits the use of statements derived dur-
ing custodial interrogation unless the prosecution demonstrates
that its agents used procedural safeguards that are effective to
secure the privilege against self-incrimination. see, State v. Mata,
266 neb. 668, 668 n.W.2d 448 (2003); State v. Dallmann, 260
neb. 937, 621 n.W.2d 86 (2000). under the Miranda rule, a
“custodial interrogation” takes place when questioning is initi-
ated by law enforcement officers after one has been taken into
custody or is otherwise deprived of one’s freedom of action in
any significant way. State v. Voichahoske, 271 neb. 64, 709
n.W.2d 659 (2006). the dispositive factor in determining
whether Miranda warnings should have been given is whether a
reasonable person would have felt free to leave under the cir-
cumstances. State v. Dallmann, supra.

here, the trial court found, and the state concedes, that ball
was in custody once arndt handcuffed him and drove him to the
station. further, no one disputes that redinger questioned ball
twice at the station. because redinger subjected ball to custo-
dial interrogation during those interviews, Miranda warnings
were necessary before each interview. here, redinger informed
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ball of his Miranda rights before questioning him each time,
and each time ball waived them, signing his name at the end of
the form.

[20,21] Miranda rights can be waived if the suspect does so
knowingly and voluntarily. see McNeil v. Wisconsin, supra. but
once a suspect asserts the Miranda right to counsel, interroga-
tion must cease and police may not approach the suspect for fur-
ther interrogation until counsel is made available. McNeil v.
Wisconsin, supra (citing Miranda v. Arizona, supra).

if the police do subsequently initiate an encounter in the
absence of counsel (assuming there has been no break in
custody), the suspect’s statements are presumed involuntary
and therefore inadmissible as substantive evidence at trial,
even where the suspect executes a waiver and his statements
would be considered voluntary under traditional standards.

McNeil v. Wisconsin, 501 u.s. at 177 (citing Edwards v. Arizona,
451 u.s. 477, 101 s. Ct. 1880, 68 l. ed. 2d 378 (1981)). see,
also, State v. Joy, 218 neb. 310, 353 n.W.2d 23 (1984).

[22] but a suspect cannot invoke Miranda rights anticipato-
rily, that is, before or outside the context of custodial interroga-
tion. see, McNeil v. Wisconsin, supra; State v. Mata, supra. “it
is clear . . . that the special procedural safeguards outlined in
Miranda are required not where a suspect is simply taken into
custody, but rather where a suspect in custody is subjected to
interrogation.” Rhode Island v. Innis, 446 u.s. 291, 300, 100 s.
Ct. 1682, 64 l. ed. 2d 297 (1980).

Despite this, ball argues that by asking arndt for court-
appointed counsel at the jail, he asserted his Miranda rights,
which the police must strictly respect. although the state con-
cedes ball was in custody when he invoked his right to counsel,
we note that he was awaiting interrogation when he made the
request. nonetheless, we need not decide whether his invocation
was anticipatory because the state implicitly concedes that ball
effectively invoked his Miranda rights. see brief for appellee at
19 (conceding that ball’s first statement to redinger was “prop-
erly suppressed”).

[23] assuming that ball effectively invoked his Miranda
rights, what effect did the invocation have on the admissibility
of his statements? under Edwards v. Arizona, once a defendant
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invokes his right to counsel, any subsequent questioning with-
out counsel should be suppressed even if the suspect waives his
Miranda rights. but when the accused “initiates further com -
munication, exchanges, or conversations with the police,” is
informed of his Miranda rights, and waives them before fur-
ther interrogation, we must determine whether the waiver was
knowing and intelligent under the totality of the circumstances.
(emphasis supplied.) Edwards v. Arizona, 451 u.s. at 485. see,
also, State v. Smith, 242 neb. 296, 494 n.W.2d 558 (1993). as
this court recognized in Smith, this determination depends on the
particular facts and circumstances, including the background,
experience, and conduct of the accused.

ball does not dispute that he initiated further communication;
instead, he contends that his request to speak with redinger was
not a willing choice to waive counsel because he had not slept,
he had been kept from his home and truck, and he was interro-
gated without counsel. although the record shows that ball was
intoxicated the night before the interrogation, neither exhaustion
nor intoxication will necessarily invalidate a Miranda waiver.
see State v. Williams, 269 neb. 917, 697 n.W.2d 273 (2005).
moreover, the trial court found that the state sustained its bur-
den of showing that ball’s verbal and written statements during
the second interview were made “voluntarily as an act of free
will, and without coercion or intimidation.”

a trial court’s preliminary determination that a statement was
made voluntarily will not be disturbed on appeal unless clearly
wrong. State v. Garza, 241 neb. 934, 492 n.W.2d 32 (1992).
because the trial court’s ruling was not clearly wrong, we defer
to the trial court’s findings that ball waived the right voluntarily.

although the trial court found the waiver voluntary, it made
no explicit findings whether ball waived his rights knowingly.
Despite this, the record demonstrates that ball knowingly
waived his rights. redinger advised him of his Miranda rights
before he gave each statement. moreover, ball nodded his head
when redinger read him the waiver form. and most important,
he asserted his right to counsel to end the first interview, which
demonstrates that he understood the effect that exercising his
rights would have. see State v. Garza, supra. see, also, State v.
Smith, supra.
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in summary, ball’s appeal to the fifth amendment as support
for suppressing his confession is unavailing. We conclude that
ball knowingly and intelligently waived his Miranda rights after
initiating the second interview with redinger.

(c) sixth amendment
[24,25] ball argues that redinger violated his sixth

amendment right to counsel and that his statements should be
suppressed. We disagree. the sixth amendment provides that
“[i]n all criminal prosecutions, the accused shall enjoy the right
. . . to have the assistance of Counsel for his defence.” the u.s.
supreme Court has clarified that the sixth amendment right to
counsel is triggered “ ‘at or after the time that judicial proceed-
ings have been initiated . . . “whether by way of formal charge,
preliminary hearing, indictment, information, or arraignment.” ’ ”
Fellers v. United States, 540 u.s. 519, 523, 124 s. Ct. 1019, 157
l. ed. 2d 1016 (2004) (quoting Brewer v. Williams, 430 u.s. 387,
97 s. Ct. 1232, 51 l. ed. 2d 424 (1977)). accord Kirby v. Illinois,
406 u.s. 682, 92 s. Ct. 1877, 32 l. ed. 2d 411 (1972).

here, ball requested an attorney before he was formally
charged. thus, his sixth amendment right to counsel had not
attached. however, ball relies on Escobedo v. Illinois, 378 u.s.
478, 84 s. Ct. 1758, 12 l. ed. 2d 977 (1964), which suggested
that a suspect’s sixth amendment rights are implicated when an
investigation begins to focus on a particular suspect.

ball argues that once the state turns its prosecutorial focus on
a defendant, the sixth amendment right to counsel attaches. but
as this court recognized in State v. Saylor, 223 neb. 694, 392
n.W.2d 789 (1986), the u.s. supreme Court has gradually aban-
doned Escobedo, concluding that the sixth amendment right to
counsel does not attach until after the initiation of formal charges.
because ball was not formally charged until after he confessed,
his sixth amendment right to counsel had not attached, and thus,
his assignments of error lack merit.

3. searCh Warrant affiDavits

a trial court’s ruling on a motion to suppress, based on a
claim of insufficiency of the affidavit supporting issuance of a
search warrant, will be upheld unless its findings are clearly
erroneous. in making this determination, we do not reweigh the
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evidence or resolve conflicts in the evidence, but, rather, we rec-
ognize the trial court as the finder of fact and we consider it
observed the witnesses. see State v. Thomas, 267 neb. 339, 673
n.W.2d 897 (2004).

the court properly upheld the search warrant affidavits be -
cause both the evidence of bloodstains from ball’s truck and his
confession were properly admitted at trial.

v. ConClusion
the evidence of bloodstains in ball’s truck was properly ad -

mitted under the inevitable discovery doctrine because arnold
testified that the stains were readily visible from inside the
truck’s cab, the state patrol’s policy was to inventory aban-
doned vehicles after 24 hours, and ball could not claim the
truck because he was under arrest for murdering tomjack.

furthermore, ball’s confession was properly admitted be -
cause he cannot rely on the fourth, fifth, or sixth amendment
to justify suppressing it. his arrest was justified by probable
cause and need not be suppressed under Kaupp v. Texas, 538
u.s. 626, 123 s. Ct. 1843, 155 l. ed. 2d 814 (2003). assuming
ball invoked his fifth amendment rights in a timely manner, he
knowingly and intelligently waived them after initiating the sec-
ond interview, when he confessed to the murder. moreover, his
sixth amendment rights had not attached because the state had
not formally charged him with the murder when he invoked his
right to counsel. finally, the court properly upheld the search
warrant affidavits because both the evidence of bloodstains from
his truck and his confession were properly admitted.

affirmeD.
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sion of the crime.

15. Speedy Trial. if a defendant is not brought to trial before the running of the time for

trial, as extended by excluded periods, he or she shall be entitled to his or her absolute

discharge from the offense charged.

16. Final Orders: Speedy Trial: Notice: Appeal and Error. Where a motion for dis-

charge on speedy trial grounds is submitted to a trial court, that motion is inferentially

denied where the trial court proceeds to trial without expressly ruling on the motion.

at that point, the denial of the defendant’s motion is a final, appealable order, and the

defendant must secure his or her rights to appellate review by filing a timely notice

of appeal.

appeal from the District Court for Douglas County: Joseph s.
troia, Judge. affirmed.

mark a. Weber and kylie a. Wolf, of Walentine, o’toole,
mcQuillan & gordon, for appellant.

Jon bruning, attorney general, Don kleine, and michael W.
Jensen for appellee.

henDry, C.J., Wright, Connolly, gerrarD, stephan,
mCCormaCk, and miller-lerman, JJ.

mCCormaCk, J.
nature of Case

samson aldaco was convicted of first degree murder, use of
a deadly weapon to commit a felony, possession of a deadly
weapon by a felon, and possession of a controlled substance for
his actions on December 7, 2001. aldaco was sentenced to life
imprisonment for murder in the first degree, 10 years’ imprison-
ment for use of a deadly weapon to commit a felony, 10 years’
imprisonment for possession of a deadly weapon by a felon, and
1 year’s imprisonment for possession of a controlled substance.
We are presented with aldaco’s appeal of his convictions and
sentences.

baCkgrounD
testimony adduced at trial established that in December 2001,

aldaco contacted enrique ramirez, paul hernandez, Jacinto
martinez, and ray lara to accompany him from garden City,
kansas, to omaha, nebraska, to collect money owed to him from
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his illegal drug business. aldaco paid hernandez, martinez, and
lara each $200 for helping him.

on December 7, 2001, ramirez, hernandez, martinez, and
lara met aldaco at a hotel in omaha, where aldaco had
reserved a room. thereafter, the men drove to the residence of
Dale herman to collect money herman owed aldaco. pursuant
to aldaco’s instructions, each man carried either his own gun
or a gun provided to him by aldaco. ramirez testified at trial
that the men carried guns in an attempt to scare the individuals
in the residence and take money from them. according to
aldaco’s plan, ramirez and martinez entered the basement
of the residence where herman was staying, which was acces-
sible only by a separate outside entrance, to see if herman was
there, and aldaco and hernandez entered the upstairs of the res-
idence. lara was supposed to be located outside the residence
as a lookout.

ramirez and martinez both entered the basement brandishing
their weapons. in the basement were six occupants, including
herman. ramirez located herman and, at gunpoint, took him
upstairs to where hernandez and aldaco were located. upon
entering the upstairs of the residence, herman was forced to the
floor and a gun was held to his head. While he was lying on the
floor, herman was threatened and questioned regarding the
money he owed aldaco. herman was also told that he “had until
2:00 the next day” to pay aldaco $2,000.

While ramirez was upstairs with herman and aldaco,
hernandez went to the basement where he brandished his
weapon and ordered the remaining occupants to get on the floor
face down. While the individuals were on the floor, hernandez
demanded their wallets, money, and drugs. hernandez then took
the wallets from the individuals, while martinez provided cov-
erage by pointing his and hernandez’ guns at the individuals.

at some point after the wallets were taken, ramirez returned
to the basement and found the occupants lying face down on the
floor. after ramirez returned to the basement, hernandez left
and lara entered shortly thereafter. upon entering the basement,
lara began yelling at the individuals on the floor, demanded
their wallets, and kicked and pistol-whipped them as he patted
them down. stace straw, one of the victims on the floor who was
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being patted down, began to struggle with lara. During this
altercation, lara fatally shot straw in the head.

after lara shot straw, the men left the residence and eventu-
ally met at a casino in iowa, pursuant to aldaco’s instructions.
after meeting in a hotel room reserved by aldaco, aldaco,
ramirez, and hernandez left in aldaco’s vehicle to collect
aldaco’s luggage from another hotel. on the way, aldaco was
pulled over by omaha police for driving without his headlights
illuminated. the officer was subsequently advised that the vehi-
cle and occupants matched the description of the vehicle and
individuals involved in an earlier shooting. after assistance
arrived, officers conducted a high-risk felony stop and all three
men in the vehicle were arrested. upon searching the vehicle,
officers found a ruger 9-mm handgun, a beretta .40-caliber
handgun, and a taurus 9-mm handgun. officers also found a
baggie containing a white, powdery substance which tested pos-
itive for 17.2 grams of methamphetamine and dimethyl sulfone.

proCeDural history
the state filed an information charging aldaco with murder

in the first degree. aldaco’s attorney filed a motion to suppress.
on the date the matter came on for hearing, aldaco’s attorney
was granted leave to withdraw as counsel due to a conflict.
another attorney was then appointed to represent aldaco, and
the hearing on the motion to suppress was continued until further
notice. aldaco’s new attorney filed motions to suppress the evi-
dence obtained as a result of the stop and search of aldaco’s
vehicle. evidentiary hearings on the motions were concluded on
march 21, 2003. at the conclusion of the proceedings, the par-
ties were given the opportunity to submit briefs to the trial court
and a trial date was set for June 2.

on april 18, 2003, aldaco filed a pro se motion for discovery.
on aldaco’s motion, the trial was continued until september 29.
on august 21, the trial court entered an order overruling the
motions to suppress. aldaco filed a pro se notice of appeal of the
denial of his motions to suppress. the trial court conducted a
“status hearing,” at which hearing it determined that since
aldaco had filed an appeal of the denial of his motions, the trial
court was without jurisdiction to proceed to trial on the date
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scheduled. the nebraska Court of appeals dismissed aldaco’s
appeal. see State v. Aldaco, 12 neb. app. lvi (no. a-03-1028,
oct. 1, 2003).

after the matter was remanded back to the trial court, a new
trial date was set for January 5, 2004. During the pretrial con-
ference, the trial court addressed the question of whether the
requirement of a speedy trial had been conformed with and
found that, for good cause, January 5 was the earliest the matter
could be set for trial.

on January 2, 2004, aldaco filed a motion to discharge on the
ground that his right to a speedy trial had been violated. aldaco’s
trial commenced on January 5. on that date, the court orally
overruled aldaco’s motion to discharge, but did not enter a writ-
ten order to that effect. the matter was then tried before a jury.
During the cross-examination of a witness, aldaco sought leave
of the court to question a witness on his own. aldaco was ad -
vised by the court that his attorney would decide what questions
should be asked, and aldaco then indicated to the court that he
did not want to represent himself. at that point, aldaco ex -
pressed for the first time his concern that his attorney had a con-
flict of interest as a result of his prior representation of the vic-
tim straw’s brother. aldaco’s attorney explained to the court that
he had represented straw’s brother in connection with driving
under suspension in a different matter which had been resolved
and that he was not straw’s brother’s attorney. aldaco’s attorney
also explained that he had never had any dealings with straw.
following a brief discussion on the matter, the trial court found
that aldaco had failed to show a conflict of interest.

the jury found aldaco guilty of all charges. aldaco filed a
motion for new trial, and while the motion for new trial was still
pending, aldaco filed a pro se notice of appeal regarding the
denial of his motion to discharge. this appeal was dismissed
by the Court of appeals for lack of a file-stamped order over-
ruling the motion to discharge. see State v. Aldaco, 12 neb.
app. lxxix (no. a-04-155, mar. 18, 2004). thereafter, the trial
court entered an order dated april 28, 2004, overruling aldaco’s
motion to discharge. aldaco then filed an appeal of the trial
court’s april 28 order, which this court summarily affirmed. see
State v. Aldaco, 269 neb. xxi (no. s-04-645, Jan. 12, 2005). on
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april 12, 2005, aldaco’s sentencing hearing was held. at that
time, the trial court orally overruled aldaco’s pending motion
for new trial. the court then sentenced aldaco to life imprison-
ment for murder in the first degree, 10 years’ imprisonment for
use of a deadly weapon to commit a felony, 10 years’ imprison-
ment for possession of a deadly weapon by a felon, and 1 year’s
imprisonment for possession of a controlled substance. Counts
i, iii, and iv were ordered to be served concurrently, and count
ii was ordered to be served consecutively. aldaco was given
credit for 1,221 days previously served. on may 6, aldaco filed
the pres ent appeal, and on may 11, the trial court entered an
order overruling aldaco’s motion for new trial.

assignments of error
aldaco assigns the following errors: (1) aldaco was denied

effective assistance of counsel, (2) aldaco’s conviction is not
supported by the evidence, (3) the trial court erred in imposing
excessive sentences, and (4) the trial court erred in overruling
aldaco’s motion to discharge on speedy trial grounds.

stanDarD of revieW
the instant case presents four distinct issues with different

standards of review. We, therefore, set forth the appropriate stan-
dard of review in the individual sections of our analysis.

analysis

ineffeCtive assistanCe of Counsel

[1-3] in his first assignment of error, aldaco claims the trial
court erred in finding that aldaco’s defense counsel compe-
tently represented him at trial. appellate review of a claim of
ineffective assistance of counsel is a mixed question of law and
fact. State v. Smith, 269 neb. 773, 696 n.W.2d 871 (2005).
When reviewing a claim of ineffective assistance of counsel, an
appellate court reviews the factual findings of the lower court
for clear error. Id. Whether a defendant’s lawyer’s representa-
tion violates a defendant’s right to representation free from con-
flicts of interest is a mixed question of law and fact that an
appellate court reviews independently of the lower court’s deci-
sion. see, Strickland v. Washington, 466 u.s. 668, 104 s. Ct.
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2052, 80 l. ed. 2d 674 (1984); U.S. v. Infante, 404 f.3d 376
(5th Cir. 2005). see, also, State v. Smith, supra.

[4] generally, to prevail on a claim of ineffective assistance
of counsel under Strickland v. Washington, supra, the defendant
must show that counsel’s performance was deficient and that this
deficient performance actually prejudiced his or her defense.
State v. Van, 268 neb. 814, 688 n.W.2d 600 (2004). “as a gen-
eral matter, a defendant alleging a sixth amendment violation
must demonstrate ‘a reasonable probability that, but for coun-
sel’s unprofessional errors, the result of the proceeding would
have been different.’ ” Mickens v. Taylor, 535 u.s. 162, 166, 122
s. Ct. 1237, 152 l. ed. 2d 291 (2002), quoting Strickland v.
Washington, supra.

but there is an exception to this general rule. the probable
effect on the outcome of the proceeding is assumed where assist-
ance of counsel has been denied entirely, or during a critical
stage of the proceeding. When that has occurred, the likelihood
that the verdict is unreliable is so high that a case-by-case in -
quiry is unnecessary. see Mickens v. Taylor, supra. but only in
circumstances of that magnitude do we forgo individual inquiry
into whether counsel’s inadequate performance undermined the
reliability of the verdict. see id.

Circumstances of that magnitude may arise when the defend-
ant’s attorney actively represented conflicting interests. Id.
Where defense counsel is forced to represent codefendants over
counsel’s timely objection, reversal is required, unless the trial
court has determined that there is no conflict. see Holloway v.
Arkansas, 435 u.s. 475, 98 s. Ct. 1173, 55 l. ed. 2d 426 (1978).
in the absence of an objection, the court has a duty to inquire into
a potential conflict of interest only when the trial court knows or
reasonably should know that a particular conflict exists—which
is not to be confused with a situation in which the trial court is
aware of a vague, unspecified conflict of interest, such as that
which inures in almost every instance of multiple representation.
see, Wood v. Georgia, 450 u.s. 261, 101 s. Ct. 1097, 67 l. ed.
2d 220 (1981); Cuyler v. Sullivan, 446 u.s. 335, 100 s. Ct. 1708,
64 l. ed. 2d 333 (1980). but even where the trial court fails to
inquire into a potential conflict, prejudice will be presumed only
if the conflict has significantly affected counsel’s performance,
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thereby rendering the verdict unreliable, even though Strickland
prejudice cannot be shown. Mickens v. Taylor, supra. see, also,
Cuyler v. Sullivan, supra.

here, aldaco contends that defense counsel was ineffective in
that the attorney had a conflict of interest due to the attorney’s
prior representation of straw’s brother in an unrelated matter.
aldaco also contends that he was denied his right to effective
assistance of counsel because the trial court failed to inquire into
the alleged conflict of interest.

[5] a review of the record clearly demonstrates that the trial
court inquired into the potential conflict of interest stemming
from defense counsel’s prior representation of straw’s brother
and that the court reasonably concluded that the prior represen-
tation did not create a conflict of interest. Defense counsel rep-
resented straw’s brother in connection with an unrelated traffic
matter at least more than 1 year prior to his representation of
aldaco. the record further reflects that at no time did the attor-
ney have any dealings with straw. an “actual conflict of inter-
est,” for sixth amendment purposes, is a conflict of interest that
adversely affects counsel’s performance. Mickens v. Taylor,
supra. based upon our review of the record, we find no evi-
dence that counsel was affected by a conflict of interest. thus,
there is no evidence that counsel’s performance was deficient,
nor is there any basis for a presumption of prejudice pursuant to
Cuyler v. Sullivan, supra. aldaco’s first assignment of error is
without merit.

suffiCienCy of eviDenCe

in his second assignment of error, aldaco claims that the evi-
dence presented at trial was insufficient to sustain his conviction
for first degree murder. aldaco was charged with first degree
murder for the death of straw based upon either deliberate and
premeditated murder or death during the perpetration or attempt
to perpetrate a robbery. on appeal, aldaco specifically contends
the evidence fails to establish that a robbery was intended or that
there was a plan to hurt or kill anyone.

[6-8] When reviewing a criminal conviction for sufficiency
of the evidence to sustain the conviction, the relevant question
for an appellate court is whether, after viewing the evidence in
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the light most favorable to the prosecution, any rational trier
of fact could have found the essential elements of the crime
beyond a reasonable doubt. State v. Muro, 269 neb. 703, 695
n.W.2d 425 (2005). in reviewing a criminal conviction, an
appellate court does not resolve conflicts in the evidence, pass
on the credibility of witnesses, or reweigh the evidence. State v.
Sanders, 269 neb. 895, 697 n.W.2d 657 (2005). such matters
are for the finder of fact, and a conviction will be affirmed, in
the absence of prejudicial error, if the properly admitted evi-
dence, viewed and construed most favorably to the state, is suf-
ficient to support the conviction. State v. Muro, supra; State v.
Weaver, 267 neb. 826, 677 n.W.2d 502 (2004). only where
evidence lacks sufficient probative force as a matter of law may
an appellate court set aside a guilty verdict as unsupported by
evidence beyond a reasonable doubt. State v. Leonor, 263 neb.
86, 638 n.W.2d 798 (2002).

[9] one may commit first degree murder either by committing
premeditated murder or by killing another person while in the
commission of certain felonies. neb. rev. stat. § 28-303 (reissue
1995), the version in effect at the time of straw’s murder, pro-
vided in relevant part, “[a] person commits murder in the first
degree if he kills another person . . . (2) in the perpetration of or
attempt to perpetrate any sexual assault in the first degree, arson,
robbery, kidnapping, hijacking of any public or private means of
transportation, or burglary . . . .” under § 28-303, a specific intent
to kill is not required to constitute felony murder, only the intent
to do the act which constitutes the felony in question. see, State
v. Dixon, 237 neb. 630, 467 n.W.2d 397 (1991); State v. Bradley,
210 neb. 882, 317 n.W.2d 99 (1982).

viewed in the light most favorable to the prosecution, the rec-
ord reflects that aldaco orchestrated a plan whereby hernandez,
martinez, ramirez, and lara drove from kansas to herman’s
residence in omaha in order to collect money owed to aldaco.
pursuant to a request by aldaco, all five men carried with them
either their own gun or a gun provided by aldaco. at trial,
ramirez testified that one of their purposes for being at the res-
idence where herman was staying was to take money from the
individuals. in the basement, straw and the other individuals
were forced to lie face down on the floor and were ordered not
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to move, or they would be killed. While these individuals were
lying on the floor, money was demanded of them and their wal-
lets were taken. thereafter, lara began physically assaulting the
individuals and ultimately shot and killed straw.

[10] a person commits robbery if, with the intent to steal, he
or she forcibly, or by putting in fear, takes from the person or
another any money or personal property of any value whatsoever.
neb. rev. stat. § 28-324 (reissue 1995). “steal” is commonly
understood to mean taking without right or leave with intent to
keep wrongfully. see State v. Blotzer, 188 neb. 143, 195 n.W.2d
199 (1972). the law is settled that when the sufficiency of the
evidence as to criminal intent is questioned, independent evi-
dence of specific intent is not required. rather, the intent with
which an act is committed is a mental process and may be
inferred from the words and acts of the defendant and from the
circumstances surrounding the incident. State v. Leonor, supra.

based on the evidence, we conclude that a rational trier of fact
could have found that a robbery was committed and that the
essential elements of the crime of first degree murder were
proved beyond a reasonable doubt. aldaco’s second assignment
of error is, therefore, without merit.

exCessiveness of sentenCes

aldaco next claims that the trial court erred when it sentenced
him to life imprisonment for first degree murder, 10 years’
imprisonment for use of a deadly weapon to commit a felony, 10
years’ imprisonment for possession of a deadly weapon by a
felon, and 1 year’s imprisonment for possession of a controlled
substance. first degree murder is a Class i felony punishable by
death, or a Class ia felony punishable by life imprisonment.
neb. rev. stat. §§ 28-105 (Cum. supp. 2002) and 28-303. use
of a deadly weapon to commit a felony is a Class iii felony pun-
ishable by 1 to 25 years’ imprisonment, a $25,000 fine, or both.
§ 28-105 and neb. rev. stat. § 28-1205(2)(a) (reissue 1995).
possession of a deadly weapon by a felon is a Class iii felony
punishable by 1 to 25 years’ imprisonment, a $25,000 fine, or
both. § 28-105 and neb. rev. stat. § 28-1206(3)(b) (reissue
1995). possession of a controlled substance is a Class iv felony
punishable by a maximum of 5 years’ imprisonment, a $10,000
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fine, or both. § 28-105 and neb. rev. stat. § 28-416(3) (Cum.
supp. 2002).

[11,12] a sentence imposed within statutory limits will not be
disturbed on appeal absent an abuse of discretion by the trial
court. State v. Losinger, 268 neb. 660, 686 n.W.2d 582 (2004).
an abuse of discretion occurs when a sentencing court’s reasons
or rulings are clearly untenable and unfairly deprive the litigant
of a substantial right and a just result. Id.

[13] in considering a sentence to be imposed, the sentencing
court is not limited in its discretion to any mathematically applied
set of factors. the appropriateness of a sentence is necessarily a
subjective judgment and includes the sentencing judge’s observa -
tion of the defendant’s demeanor and attitude and all the facts and
circumstances surrounding the defendant’s life. Id.

[14] factors a judge should consider in imposing a sentence
include the defendant’s age, mentality, education, experience,
and social and cultural background, as well as his or her past
criminal record or law-abiding conduct, motivation for the of -
fense, nature of the offense, and the amount of violence involved
in the commission of the crime. Id.

aldaco argues that the trial court failed to consider his age,
mentality, education, experience, social and cultural back-
ground, past criminal record, motivation for the offense, nature
of the offense, amount of violence involved in the crime, and
his character.

at sentencing, the trial court stated:
the Court has reviewed your record. as i mentioned, i’m
quite familiar with the circumstances of what happened.
you may have not pulled the trigger in this matter, but you
were as guilty if not more guilty than the one who pulled
the trigger. you were the leader of this group. you were the
one that brought these people up here to nebraska to col-
lect your drug debt or whatever it was. you put the ball in
motion which eventually cost the victim his life.

the crimes involved in the instant case involved a violent,
senseless incident which resulted in the death of an individual.
as noted by the trial court, while aldaco may not have pulled
the trigger, it was he that “put the ball in motion” which led to
straw’s death. the trial court, which reviewed the record and
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was familiar with the circumstances of the case, imposed sen-
tences which are within the statutory limitations. Considering
the totality of the circumstances, we conclude that the trial court
did not abuse its discretion in imposing the sentences.

speeDy trial

in his final assignment of error, aldaco contends he was
denied his right to a speedy trial.

[15] neb. rev. stat. § 29-1207 (reissue 1995) provides that
every person indicted or informed against for any offense shall
be brought to trial within 6 months. if a defendant is not brought
to trial before the running of the time for trial, as extended
by excluded periods, he or she shall be entitled to his or her
absolute discharge from the offense charged. neb. rev. stat.
§ 29-1208 (reissue 1995); State v. Baker, 264 neb. 867, 652
n.W.2d 612 (2002). see State v. Washington, 269 neb. 728, 695
n.W.2d 438 (2005).

on January 5, 2004, the trial court orally overruled aldaco’s
motion to discharge, and the matter then proceeded to trial. on
february 2, aldaco filed a pro se notice of appeal of the trial
court’s decision to overrule aldaco’s motion to discharge. this
appeal was dismissed by the Court of appeals for lack of juris-
diction because a file-stamped order dismissing the motion to
discharge had not been entered by the trial court. see State v.
Aldaco, 12 neb. app. lxxix (no. a-04-155, mar. 18, 2004).
aldaco did not seek further review of the Court of appeals’ rul-
ing. the trial court entered a written order dated april 28, 2004,
overruling aldaco’s motion to discharge. aldaco appealed that
order on may 21.

[16] in State v. Ward, 257 neb. 377, 384, 597 n.W.2d 614,
619 (1999), disapproved on other grounds, State v. Feldhacker,
267 neb. 145, 672 n.W.2d 627 (2004), we stated:

[W]here a motion to discharge on speedy trial grounds is
submitted to a trial court, that motion is inferentially denied
where the trial court proceeds to trial without expressly rul-
ing on the motion. at that point, the denial of the defend-
ant’s motion is a final, appealable order, and the defendant
must secure his or her rights to appellate review by filing a
timely notice of appeal.
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pursuant to State v. Ward, supra, the trial court’s decision over-
ruling aldaco’s motion to discharge was appealable on January
5, 2004, after the court verbally overruled the motion and
 proceeded to trial. thereafter, aldaco had 30 days in which to
file an appeal. although aldaco filed a pro se notice of appeal
on february 2, within the 30-day period, that appeal was dis-
missed, and aldaco did not seek further review of that decision
with this court. regardless of whether aldaco’s february 2
appeal should have been dismissed, both his may 21, 2004, and
his may 6, 2005, appeals are untimely challenges of the denial
of his motion to discharge.

ConClusion
for the reasons discussed herein, we affirm aldaco’s convic-

tions and sentences.
affirmeD.
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1. Injunction: Equity: Appeal and Error. an action for injunction sounds in equity.

in an appeal of an equity action, an appellate court tries the factual questions de novo

on the record and reaches a conclusion independent of the findings of the trial court.

2. Constitutional Law: Statutes: Appeal and Error. the constitutionality of a statute

is a question of law, and the nebraska supreme Court is obligated to reach a conclu-

sion independent of the decision reached by the trial court.

3. Constitutional Law: Supreme Court: Appeal and Error. Constitutional interpre-

tation is a question of law on which the nebraska supreme Court is obligated to reach

a conclusion independent of the decision by the trial court.

4. Injunction. an injunction is an extraordinary remedy and ordinarily should not be

granted unless the right to an injunction is clear, the damage is irreparable, and the

remedy at law is inadequate to prevent a failure of justice.

5. Constitutional Law: Legislature: Statutes: Injunction. When a party seeks to

enjoin the invocation or implementation of a legislative enactment, the judiciary may

not declare an act of the legislature unconstitutional unless it clearly contravenes

some provision of the fundamental law.
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6. Constitutional Law: Statutes. It is not the province of the court to annul a legisla-

tive act unless it clearly contravenes the Constitution and no other resort remains.

7. ____: ____. In addressing a constitutional challenge to a statute, the issue is whether

the statute impinges on a constitutionally protected right or whether the statute cre-

ates a suspect classification.

8. Constitutional Law: Statutes: Proof. the party challenging the constitutionality

of a statute bears the burden to clearly establish the unconstitutionality of a statu-

tory provision.

9. Constitutional Law: Legislature. the Legislature has plenary legislative authority

except as limited by the state and federal Constitutions.

10. ____: ____. the nebraska Constitution is not a grant, but, rather, is a restriction on

legislative power, and the Legislature may legislate upon any subject not inhibited by

the Constitution.

11. Constitutional Law: Statutes. the rule invalidating legislation that hampers or ren-

ders ineffective the power reserved to the people is applicable only to “facilitating”

statutes under article III, § 4, of the nebraska Constitution.

12. ____: ____. neb. Const. art. III, § 3, specifically reserves to the people the power of

referendum and clearly defines the scope of that right and its limitations.

13. Constitutional Law: Courts: Intent. In ascertaining the intent of a constitutional

provision from its language, the court may not supply any supposed omission, or add

words to or take words from the provision as framed.

14. Constitutional Law: Intent. Constitutional provisions are not open to construction

as a matter of course; construction is appropriate only when it has been demonstrated

that the meaning of the provision is not clear and therefore construction is necessary.

15. Statutes: Initiative and Referendum. referendum sponsors must secure the signa-

tures of at least 10 percent of the state’s registered voters to suspend an act from tak-

ing effect prior to a referendum election.

16. Constitutional Law: Courts: Intent. It is the duty of courts to ascertain and to carry

into effect the intent and purpose of the framers of the Constitution or of an amend-

ment thereto.

17. Constitutional Law. a constitution represents the supreme written will of the peo-

ple regarding the framework for their government.

18. Constitutional Law: Voting. all qualified voters have a constitutionally protected

right to vote, in state as well as in federal elections.

19. Voting. the fundamental right to vote is the right to participate in representative

government.

20. Constitutional Law: Initiative and Referendum. In contrast to the right to partici-

pate in representative government, the people’s reservation in a state constitution of

the right of referendum is a means for direct political participation.

21. ____: ____. the federal Constitution does not prohibit, but neither does it guarantee,

the right of direct democracy.

22. Constitutional Law: Voting. neb. Const. art. I, § 22, does not extend to issues out-

side of the right to participate in representative government.

23. Constitutional Law: Statutes: Voting. to the extent citizens have a right to directly

vote on legislative enactments, that right is limited to what has been reserved to the

people by the nebraska Constitution.
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24. Constitutional Law. the parameters of the constitutional right to freedom of speech

are the same under both the federal and the state Constitutions.

25. Constitutional Law: Initiative and Referendum. if a state has conferred the right

of initiative and referendum, it is obligated to do so in a manner consistent with the

Constitution.

26. ____: ____. state restrictions on initiative and referendum rights violate the first

amendment’s free speech guarantee when they significantly inhibit communication

with voters about proposed political change and are not warranted by the state inter-

ests alleged to justify those restrictions.

27. Statutes: Initiative and Referendum. a legislative enactment rejected by the voters

at a referendum election stands repealed.

28. Legislature: Statutes: Initiative and Referendum. When the people invoke the

right to a referendum, they are exercising their coequal legislative power to expressly

approve or repeal the enactments of the legislature.
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and miller-lerman, JJ., and hannon, Judge, retired.

henDry, C.J.
i. nature of Case

this is an appeal from an order of the district court for
lancaster County permanently enjoining the state Committee
for the reorganization of school Districts (the state Committee)
from “issuing, enforcing or implementing any orders to dissolve
and/or attach the territories of the Class i school districts in the
state of nebraska pursuant to lb 126” until after the results of
a referendum election regarding 2005 neb. laws, l.b. 126, are
certified from the next general election to be held on november
7, 2006.

the district court’s judgment was based on its determination
that the June 15, 2006, effective date of the state Committee’s
dissolution and attachment orders impermissibly impedes the
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ability of the people of nebraska to exercise their referendum
rights in a meaningful way. implicit in this ruling is the district
court’s determination that the effective date of l.b. 126 is un -
constitutional under the referendum provisions of the nebraska
Constitution. both parties agree that this was the basis of the
court’s permanent injunction order.

ii. baCkgrounD
l.b. 126 was passed—over the governor’s veto on June 3,

2005. the act requires the reorganization of school districts
so that all nebraska school districts offer education in grades
kindergarten through 12. see neb. rev. stat. § 79-401(1)
(supp. 2005). specifically, the act required the state Committee
to  dissolve Class i school districts and to attach their territory to
one or more Class ii, iii, iv, and vi school districts with which
the Class i district was previously associated with or a part
of by December 1, 2005. neb. rev. stat. §§ 79-4,113(1) and
79-4,114(1) (supp. 2005). these orders are not effective until
June 15, 2006. see §§ 79-4,113(4) and 79-4,114(7).

in response to the passage of l.b. 126, a group of nebraska
citizens identified as the “nebraskans for local schools
Committee” sponsored a referendum petition to refer l.b. 126 to
the voters for their approval or rejection. see neb. Const. art. iii,
§ 3. on september 1, 2005, the sponsors timely filed their peti-
tion with the secretary of state. on october 24, the secretary of
state found that of the 1,128,694 registered voters in nebraska on
september 1, the sponsors had collected 87,006 valid signatures
statewide (a little more than 7.7 percent), and the valid signatures
of 5 percent of registered voters in 67 out of 93 counties. these
signatures constituted an amount and distribution sufficient to
satisfy the constitutional requirements for placing the referendum
measure on the ballot at the next general election to be held in
november 2006. the secretary of state also found, however, that
the sponsors fell short of satisfying the requirement of obtaining
the signatures of 10 percent of registered voters in order to sus-
pend the act’s operation. see neb. Const. art. iii, § 3. none of the
parties contest the number of valid signatures.

on october 25, 2005, several Class i school districts, three
individuals who were registered voters and patrons of the Class i

176 271 nebraska reports



school districts, and a Class iii school district (collectively plain-
tiffs) filed a class action suit against the state Committee and
its members, seeking a preliminary and permanent injunction.
plaintiffs alleged four “causes of action.”

first, plaintiffs alleged that by dissolving Class i school dis-
tricts with an effective date of June 15, 2006, prior to the refer-
endum election to be held in november 2006, the legislature
has “improperly and unconstitutionally stripped nebraska vot-
ers of the right to vote on this question guaranteed to the voters
by article iii, sections 1, 3 and 4 of the nebraska Constitution
because the repeal of lb 126 . . . would not restore Class i
school districts.” second, plaintiffs alleged that the June 15,
2006, effective date of the dissolutions violated their “funda-
mental right to vote” on “the question of the forced consoli -
dation of Class i school districts” as “guaranteed by the first
amendment of the Constitution of the united states and by
article i, section 22 of the nebraska Constitution.” third,
plaintiffs alleged l.b. 126 would render a successful repeal of
the act an unauthorized advisory vote because the act’s repeal
would not reinstate Class i schools. finally, plaintiffs alleged
that the number of signatures they submitted was “more than
ten percent of the number of votes cast for governor at the gen-
eral election in 2002” and that “therefore[,] the taking effect
of lb 126 has been suspended pursuant to article iii, section 3
of the nebraska Constitution.”

on october 27, 2005, plaintiffs filed an amended complaint,
additionally requesting the court to declare unconstitutional all
provisions of l.b. 126 that required the dissolution and attach-
ment of Class i school districts before the referendum election
to be held on november 7, 2006.

in a written order entered on november 14, 2005, granting
plaintiffs’ request for a temporary injunction, the district court
recognized that the first amendment prohibits states from imper-
missibly burdening the right to petition the government by initia-
tive or referendum when the citizens of a state have reserved that
right to themselves. however, the court concluded that the first
amendment protections were not violated by l.b. 126.

in addressing nebraska’s referendum provisions, the district
court acknowledged that l.b. 126 was not intended or designed
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to facilitate or impede the operation of the referendum process.
nonetheless, it found the act’s “deadline for the dissolution and
attachment of the territories of the Class i school districts im -
pedes and hampers, or renders ineffective, the ability of the peo-
ple to complete their exercise of the referendum power in a mean-
ingful manner,” because “at the time of the general election, the
effects of the legislation [will] have already been accomplished.”
the court further found that because Class i districts would be
dissolved and reorganized 5 months before the referendum elec-
tion, the vote would “represent a meaningless exercise in futility.
such a result would perhaps best be described as ‘a nonbinding
expression of public opinion.’ ”

on november 18, 2005, plaintiffs filed a second amended
complaint. the second amended complaint included the addi-
tional claim that unless l.b. 126 is enjoined, nebraska voters
and citizens would be denied their right to free speech.
specifically, it was alleged that because the referendum vote
would be meaningless without an injunction, discussion of the
referendum issues would be curtailed, the supporters of the ref-
erendum would be unable to reach a large audience, and their
ability to raise money would be “all but impossible” when
Class i school districts had already ceased to exist. plaintiffs’
claim for relief again requested a permanent injunction until
after the november 7, 2006, election.

on november 22, 2005, the district court conducted a trial on
plaintiffs’ request for a permanent injunction and declaratory
judgment. in a written order granting the permanent injunction,
entered on november 29, the district court first determined that
the suit could not be maintained as a class action. in regard to
plaintiffs’ request for a permanent injunction, the district court
explicitly incorporated the previous findings from its temporary
injunction order. the court restated its conclusion that while
l.b. 126 was not intended to interfere with the people’s right
to exercise their power of referendum, the act nonetheless ir -
reparably harmed the people of nebraska because a referendum
election would be rendered meaningless by the act’s June 15,
2006, effective date for the state Committee’s orders of disso-
lution and attachment of Class i schools. the court therefore
granted a permanent injunction prohibiting the state Committee
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from issuing those orders until the results of the referendum
election were known.

the district court denied plaintiffs’ request for a declaration
that l.b. 126 was unconstitutional, concluding that because it
had granted plaintiffs’ request for a permanent injunction, there
was no justiciable issue between the parties. Despite the court’s
denial of declaratory relief, however, the basis for the court’s
granting of the injunction was indisputably the purported uncon-
stitutionality of the act’s effective date.

the state Committee filed a notice of appeal on november
30, 2005. given the questions involved, this court has expedited
the appeal.

iii. assignments of error
the state Committee assigns the district court erred in (1)

determining that l.b. 126 impedes the exercise of the referen-
dum power in violation of neb. Const. art. iii, §§ 1, 3, and 4; (2)
granting a permanent injunction when plaintiffs have no clear
right to relief under these referendum provisions; and (3) deter-
mining that plaintiffs would be irreparably harmed if l.b. 126
were fully implemented before the referendum election to be
held in november 2006.

on cross-appeal, plaintiffs assign, restated, that the district
court erred in failing to determine that allowing the state
Committee to dissolve Class i school districts before the refer-
endum election would result in (1) a denial of the right to vote
guaranteed by the first amendment to the u.s. Constitution
and neb. Const. art. i, § 22; (2) a denial of the right to free
speech guaranteed by the first amendment to the u.s.
Constitution and neb. Const. art. i, § 5; and (3) “an impermis-
sible advisory vote.” plaintiffs also assign that the district court
erred in failing to declare that l.b. 126 violates these constitu-
tional provisions. finally, plaintiffs argue this court’s decision
in Duggan v. Beermann, 245 neb. 907, 515 n.W.2d 788 (1994),
should be overruled.

iv. stanDarD of revieW
[1] an action for injunction sounds in equity. in an appeal

of an equity action, an appellate court tries the factual questions
de novo on the record and reaches a conclusion independent of
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the findings of the trial court. Denny Wiekhorst Equip. v. Tri-
State Outdoor Media, 269 neb. 354, 693 n.W.2d 506 (2005).

[2] the constitutionality of a statute is a question of law, and
this court is obligated to reach a conclusion independent of the
decision reached by the trial court. State v. Diaz, 266 neb. 966,
670 n.W.2d 794 (2003).

[3] Constitutional interpretation is a question of law on which
the nebraska supreme Court is obligated to reach a conclusion
independent of the decision by the trial court. Hall v. Progress
Pig, Inc., 259 neb. 407, 610 n.W.2d 420 (2000).

v. analysis
the state Committee contends that because the district court’s

order granting a permanent injunction was based on its deter -
mination that the effective date of the dissolution orders under
l.b. 126 impermissibly burdened the people’s right of referen-
dum, this court may affirm the judgment only if it concludes that
l.b. 126 violates the referendum provisions of the nebraska
Constitution. the state Committee argues that l.b. 126 does not
violate those provisions.

plaintiffs contend that the legislature’s imposition of a June
15, 2006, effective date for orders dissolving Class i school dis-
tricts violates neb. Const. art. iii, § 4, because it impedes and
hampers the people’s ability to exercise their right of referendum
in a meaningful way. in their cross-appeal, plaintiffs also argue
that allowing Class i school districts to be dissolved before a ref-
erendum election violates the right to vote and the right to free
speech guaranteed by the nebraska and u.s. Constitutions.

[4] an injunction is an extraordinary remedy and ordinarily
should not be granted unless the right to an injunction is clear,
the damage is irreparable, and the remedy at law is inadequate
to prevent a failure of justice. see State ex rel. City of Alma v.
Furnas Cty. Farms, 266 neb. 558, 667 n.W.2d 512 (2003). in
this case, the purported unconstitutionality of l.b. 126 is the
only clear right to relief which plaintiffs claim as support for
the injunction. indeed, this is the only clear right to relief plain-
tiffs could claim to support an injunction against the implemen-
tation of l.b. 126. see State ex rel. Stenberg v. Moore, 249 neb.
589, 595, 544 n.W.2d 344, 349 (1996) (stating that “[u]nless
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restricted by some provision of the state or federal Constitution,
the legislature may enact laws and appropriate funds for the
accomplishment of any public purpose”).

[5,6] When a party seeks to enjoin the invocation or imple-
mentation of a legislative enactment, “[t]he judiciary may not
declare an act of the legislature unconstitutional unless it clearly
contravenes some provision of the fundamental law.” State ex
rel. Meyer v. County of Lancaster, 173 neb. 195, 200, 113
n.W.2d 63, 67 (1962). it is not the province of the court to annul
a legislative act unless it clearly contravenes the Constitution,
and no other resort remains. Id.

[7,8] in addressing a constitutional challenge to a statute, the
issue is whether the statute impinges on a constitutionally pro-
tected right or whether the statute creates a suspect classifica-
tion. see, State v. Popco, Inc., 247 neb. 440, 528 n.W.2d 281
(1995); Robotham v. State, 241 neb. 379, 488 n.W.2d 533
(1992), quoting Dallas v. Stanglin, 490 u.s. 19, 109 s. Ct. 1591,
104 l. ed. 2d 18 (1989). the party challenging the constitution-
ality of a statute bears the burden to clearly establish the uncon-
stitutionality of a statutory provision. State v. Divis, 256 neb.
328, 589 n.W.2d 537 (1999).

plaintiffs do not contend that l.b. 126 creates a suspect clas-
sification. their challenge is limited to the act’s imposition of
a June 15, 2006, effective date for orders dissolving Class i
school districts, which date they claim violates various consti-
tutional provisions of the nebraska and federal Constitutions.
initially, we point out that there is nothing inherently improper
about the legislature’s June 15, 2006, effective date for the dis-
solution and attachment orders under l.b. 126.

[9,10] the legislature has plenary legislative authority except
as limited by the state and federal Constitutions. State ex rel.
Stenberg, supra. the nebraska Constitution is not a grant, but,
rather, is a restriction on legislative power, and the legislature
may legislate upon any subject not inhibited by the Constitution.
Id. the only restriction on the legislature’s power to determine
the effective date of its enactments comes from neb. Const. art.
iii, § 27, which, in relevant part, provides:

no act shall take effect until three calendar months after
the adjournment of the session at which it passed, unless in
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case of emergency, which is expressed in the preamble or
body of the act, the legislature shall by a vote of two-thirds
of all the members elected otherwise direct.

the 99th legislature adjourned on June 3, 2005, the same
day that l.b. 126 was passed—over the governor’s veto. none
of the deadlines contained within the act required any action to
be taken before september 10, 2005, which was more than 3
months after the legislature adjourned. see neb. rev. stat.
§ 79-4,112(1) (supp. 2005). further, there is no constitutional
requirement that the legislature delay the effective dates of its
enactments until after a possible referendum election occurs.
thus, unless the effective date of the dissolution orders violates
some other constitutional provision, this court may not interfere
with this grant of constitutional authority. see Read v. City of
Scottsbluff, 179 neb. 410, 138 n.W.2d 471 (1965) (stating that
courts should not interfere with legislative determination of
emergency, making legislation effective upon passage and pre-
cluding suspension of act until next general election, unless act
violates constitutional mandate).

With this background, we now turn to the central issue raised
by the state Committee. simply stated, that issue is whether the
district court erred in concluding that the effective date of
l.b. 126, for orders dissolving and reorganizing Class i school
districts, violated the right of referendum reserved to the people
by the nebraska Constitution.

1. nebraska’s referenDum provisions

(a) neb. Const. art. iii, § 4
neb. Const. art. iii, § 4, sets forth the number of votes re -

quired to enact a ballot petition. in addition, § 4 provides: “the
provisions with respect to the initiative and referendum shall be
self-executing, but legislation may be enacted to facilitate their
operation.” (emphasis supplied.)

in contrast, article iii, § 3, sets forth the number of signatures
required to invoke the power to place a referendum measure on
the ballot and the number of signatures required to simultane-
ously invoke the power to suspend an act’s operation until ap -
proved by the voters. the district court and plaintiffs have relied
on cases previously decided by this court applying the italicized
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provision of § 4 to support the determination that l.b. 126 imper-
missibly burdens the right of referendum. however, as further
explained below, we determine these cases are not applicable to
the specific issues raised in this appeal.

this court has held that “[l]egislation which hampers or ren-
ders ineffective the power reserved to the people is unconstitu-
tional.” State ex rel. Stenberg v. Moore, 258 neb. 199, 211, 602
n.W.2d 465, 475 (1999) (holding that statute regulating initia-
tive and referendum procedures, requiring exact match between
signature information placed on initiative petitions and voter
registration records, was unconstitutional because it hampered
ability of public to engage in initiative process and did not act
to prevent fraud). see, also, State ex rel. Stenberg v. Beermann,
240 neb. 754, 757, 485 n.W.2d 151, 153 (1992) (holding, with-
out reaching first amendment challenge, that sections of regu-
lating statute making it criminal offense to circulate ballot peti-
tion outside of county in which circulator is registered to vote
“violate neb. Const. art. iii, § 4, by impeding the initiative and
referendum process instead of facilitating the process as the
Constitution requires”); Klosterman v. Marsh, 180 neb. 506,
143 n.W.2d 744 (1966) (construing regulating statute as not
requiring sponsors to include in referendum petition text of
amendment to act they sought to repeal); State, ex rel. Ayres, v.
Amsberry, 104 neb. 273, 177 n.W. 179 (1920) (refusing to inter -
pret regulating statute to require referendum sponsors to attach
full copy of act to each petition sheet because such law would be
unnecessarily obstructive), vacated on other grounds 104 neb.
279, 178 n.W. 822.

in each of these cases, however, at issue were regulating stat-
utes specifically intended to facilitate the initiative and referen-
dum procedures and enacted pursuant to article iii, § 4. the lan-
guage extracted from these cases and relied upon by plaintiffs
and the district court simply has no application outside of regu-
lating legislation intended to facilitate the initiative or referen-
dum procedures.

[11] Klosterman, supra, a case relied upon by plaintiffs and
the district court, is illustrative. the district court’s quotation of
language from Klosterman in both its november 14 and 29,
2005, orders is not a reflection of its reliance on the Klosterman
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holding, wherein this court held that the timing and procedural
requirements of the constitutional provisions and relevant stat-
utes relating to the referendum had been met in that case. rather,
the district court’s conclusion, as well as plaintiffs’ argument,
that the effective date of l.b. 126 “impedes and hampers, or ren-
ders ineffective, the ability of the people to complete their exer-
cise of the referendum power” rests upon the language from
State, ex rel. Ayres, supra, as quoted in Klosterman, 180 neb. at
513, 143 n.W.2d at 749, which states, “ ‘Any legislation which
would hamper or render ineffective the power reserved to the
people would be unconstitutional.’ ” (emphasis supplied.) the
district court interpreted the word “any” to include even nonfa-
cilitating statutes such as l.b. 126. the quoted language from
State, ex rel. Ayres, however, must be read in the context in
which it was written; i.e., in a case involving the constitutional
validity of “facilitating” statutes as that term is used within arti-
cle iii, § 4. more precisely, the quoted language from State, ex
rel. Ayres, has consistently been relied upon by this court only
when considering the constitutionality of “any [facilitating] leg-
islation which would hamper or render ineffective the power
reserved to the people.” see State, ex rel. Ayres, v. Amsberry, 104
neb. at 276-77, 177 n.W. at 180. that was so in Klosterman as
it was in all other cases relied upon by plaintiffs and the district
court. the “Ayres test” is, therefore, applied to facilitating stat-
utes, not all acts of the legislature.

l.b. 126 does not present the same legal issue that concerned
this court in Klosterman, supra, and State, ex rel. Ayres, supra,
or the additional cases relied upon by plaintiffs and the district
court. there is simply no provision within l.b. 126 intended to
regulate the referendum process. because neither the “facilitat-
ing” provision nor the enactment provisions of article iii, § 4,
are at issue, we determine this case is controlled by article iii,
§ 3. We therefore turn our attention to that section.

(b) neb. Const. art. iii, § 3
[12] neb. Const. art. iii, § 3, specifically reserves to the peo-

ple the power of referendum and clearly defines the scope of
that right and its limitations. see Klosterman v. Marsh, 180 neb.
506, 509, 143 n.W.2d 744, 747 (1966) (“[a]rticle iii, section 3,
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of the Constitution of nebraska, specifically applies to the ref -
erendum”).

[13,14] in ascertaining the intent of a constitutional provi-
sion from its language, the court may not supply any supposed
omission, or add words to or take words from the provision as
framed. DeCamp v. State, 256 neb. 892, 594 n.W.2d 571
(1999). Constitutional provisions are not open to construction as
a matter of course; construction is appropriate only when it has
been demonstrated that the meaning of the provision is not clear
and therefore construction is necessary. Hall v. Progress Pig,
Inc., 259 neb. 407, 610 n.W.2d 420 (2000). neb. Const. art. iii,
§ 3, provides, in relevant part:

the second power reserved is the referendum which
may be invoked, by petition, against any act or part of an
act of the legislature, except those making appropriations
for the expense of the state government or a state insti -
tution existing at the time of the passage of such act.
petitions invoking the referendum shall be signed by not
less than five percent of the registered voters of the state,
distributed as required for initiative petitions, and filed in
the office of the secretary of state within ninety days after
the legislature at which the act sought to be referred was
passed shall have adjourned sine die or for more than
ninety days. . . . When the referendum is thus invoked, the
secretary of state shall refer the same to the electors for
approval or rejection at the first general election to be held
not less than thirty days after the filing of such petition.

When the referendum is invoked as to any act or part of
act, other than emergency acts or those for the immediate
preservation of the public peace, health, or safety, by peti-
tion signed by not less than ten percent of the registered
voters of the state distributed as aforesaid, it shall suspend
the taking effect of such act or part of act until the same has
been approved by the electors of the state.

(emphasis supplied.)
the parties stipulated that at the time the referendum petitions

were required to be filed with the secretary of state, september
1, 2005, there were 1,128,694 registered voters in nebraska and
that the local schools committee had timely submitted 87,006
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valid signatures to the secretary of state with their referendum
petition. thus, the number of petition signatures was equal to a
little more than 7.7 percent of the registered voters. under the
plain language of article iii, § 3, this amount was sufficient to
refer l.b. 126 to the voters at the next general election, but
insufficient to suspend the operation of the act. nonetheless,
plaintiffs argue that the referendum provisions should be liber-
ally construed to mean that “the ten percent method is not the
exclusive means to prevent a statute from going into effect prior
to a referendum election.” brief for appellee at 10.

this court has held that nebraska’s “[c]onstitutional pro -
visions with respect to the right of initiative and referendum
reserved to the people should be construed to make effective the
powers reserved.” (emphasis supplied.) Klosterman v. Marsh,
180 neb. 506, 513, 143 n.W.2d 744, 749 (1966).

[15] in this circumstance, article iii, § 3, imposes a specific
requirement to suspend the operation of an act. referendum
sponsors must secure more votes to suspend an act from taking
effect prior to a referendum election than required to place a
referendum on the ballot at the next general election. section 3
plainly states that in order to suspend an act’s operation until it
is approved by the voters, the referendum petition must include
the signatures of 10 percent of the state’s registered voters.

[16] a rule of construction cannot authorize this court to
expand the right of referendum beyond what has been reserved
or to ignore its plain limitations. “it is the duty of courts to ascer-
tain and to carry into effect the intent and purpose of the framers
of the Constitution or of an amendment thereto.” State ex rel.
Meyer v. County of Lancaster, 173 neb. 195, 200, 113 n.W.2d
63, 67 (1962). because article iii, § 3, specifically contemplates
under what circumstances an act will be suspended pending a
referendum election, this court must respect and give effect to
that limitation.

as noted, plaintiffs’ primary claim to a clear right to an
injunction is their argument that the effective date of l.b. 126
will deny them the right of referendum. however, because plain-
tiffs have failed to obtain the necessary number of signatures that
would suspend the operation of l.b. 126 pending a referendum
election, they have received exactly the right reserved to them in
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article iii, § 3, which is the right to have l.b. 126 referred to the
voters for approval or rejection at the next general election.
plaintiffs have not shown they are entitled to have the act sus-
pended in the interim. the referendum provisions of the
nebraska Constitution are not violated by this result; to the
 contrary, they demand it.

the history of article iii, § 3, is consistent with our determi-
nation. the initiative and referendum amendments to article iii
were originally adopted in 1912. at that time, what is now § 3
required referendum sponsors to obtain the signatures of 10 per-
cent of the legal voters to place a referendum measure on the bal -
lot: “it may be ordered by a petition of ten per cent of the legal
voters of the state, distributed as required for initiative petitions.”
neb. Const. art. iii, § 1b (adopted 1912, 1911 neb. laws, ch.
223, § 2, p. 672). if the sponsors obtained this percentage of sig-
natures, then the operation of any referred, nonemergency act
would be suspended until approved by the voters. Id.

this provision was amended by the Constitutional Convention
of 1919-1920. the amendment lowered the percent of signatures
needed to place a referendum on the ballot from 10 percent to
5 percent, but retained the 10-percent requirement to suspend
the operation of a nonemergency act until approved in a refer -
endum election.

this history clearly demonstrates the people’s decision to
make the referendum process more attainable by requiring only
5 percent of the registered voters to invoke the power of referen -
dum. it just as clearly demonstrates the people’s desire to retain
the higher threshold to suspend an act of the legislature pending
the referendum vote.

[17] a constitution represents the supreme written will of the
people regarding the framework for their government. Pig Pro
Nonstock Co-op v. Moore, 253 neb. 72, 568 n.W.2d 217 (1997).
When the language of the state Constitution is clear, unambigu-
ous, and does not violate the u.s. Constitution, it is not for this
court to read into it that which is not there. in the circumstance
presently before the court, the state Constitution unambiguously
sets forth the procedure the people of nebraska have determined
to follow in the event less than 10 percent of the registered vot-
ers have signed a referendum petition. it is not for this court to
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apply article iii, § 3, otherwise. We conclude that l.b. 126 does
not violate nebraska’s referendum provisions.

plaintiffs, however, contend that l.b. 126 violates other con-
stitutional provisions. these questions comprise the substance of
plaintiffs’ claims in their cross-appeal, and it is to those claims
that we now turn our attention.

2. Cross-appeal Challenges

in their cross-appeal, plaintiffs primarily argue that allowing
Class i school districts to be dissolved before a referendum elec-
tion violates the right to vote and the right to free speech guar-
anteed by the nebraska and u.s. Constitutions.

(a) right to vote
[18,19] plaintiffs assert that dissolving Class i school dis-

tricts before the referendum election violates their right to vote
on the forced consolidation of Class i school districts. We dis-
agree. the u.s. supreme Court has stated that the right to vote
is a fundamental political right under the federal Constitution
because it preserves all other rights. Reynolds v. Sims, 377 u.s.
533, 84 s. Ct. 1362, 12 l. ed. 2d 506 (1964), citing Yick Wo v.
Hopkins, 118 u.s. 356, 6 s. Ct. 1064, 30 l. ed. 220 (1886). the
Court in Reynolds explicitly held that “all qualified voters have
a constitutionally protected right to vote . . . in state as well as
in federal elections.” Reynolds, 377 u.s. at 554. however, the
fundamental right to vote in this country is the right to partici-
pate in representative government. see, Kramer v. Union School
District, 395 u.s. 621, 626, 89 s. Ct. 1886, 23 l. ed. 2d 583
(1969) (“[a]ny unjustified discrimination in determining who
may participate in political affairs or in the selection of public
officials undermines the legitimacy of representative govern-
ment”); Reynolds, 377 u.s. at 559-60 (“ ‘our Constitution’s
plain objective’ was that ‘of making equal representation for
equal numbers of people the fundamental goal . . .’ ”); Wesberry
v. Sanders, 376 u.s. 1, 17, 84 s. Ct. 526, 11 l. ed. 2d 481
(1964) (“[n]o right is more precious in a free country than that
of having a voice in the election of those who make the laws
under which, as good citizens, we must live”).

[20] in contrast to the right to participate in representative
government, the people’s reservation in a state constitution of
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the right of referendum “is a means for direct political participa-
tion, allowing the people the final decision, amounting to a veto
power, over enactments of representative bodies.” Eastlake v.
Forest City Enterprises, Inc., 426 u.s. 668, 673, 96 s. Ct. 2358,
49 l. ed. 2d 132 (1976).

[21] the federal Constitution does not prohibit direct democ-
racy, see Eastlake, 426 u.s. at 679 (“[a]s a basic instrument of
democratic government, the referendum process does not, in
itself, violate the Due process Clause”), but neither does it con-
fer or guarantee such rights. see Meyer v. Grant, 486 u.s. 414,
416, 108 s. Ct. 1886, 100 l. ed. 2d 425 (1988) (stating that
“Colorado is one of several states that permits its citizens to
place propositions on the ballot through an initiative process”
(emphasis supplied)).

[22] neither has this court interpreted the right to vote under
neb. Const. art. i, § 22, to extend beyond issues involving the
right to participate in representative government. see, e.g., Pick
v. Nelson, 247 neb. 487, 528 n.W.2d 309 (1995); Carpenter v.
State, 179 neb. 628, 139 n.W.2d 541 (1966); Baker v. Moorhead,
103 neb. 811, 174 n.W. 430 (1919); State, ex rel. Harte, v.
Moorhead, 99 neb. 527, 156 n.W. 1067 (1916); Morrissey v.
Wait, 92 neb. 271, 138 n.W. 186 (1912).

because the rights of initiative or referendum are a means of
direct democracy, federal courts have concluded that the partial
reservation or total absence of the right of initiative or referen-
dum in a state constitution does not violate a fundamental right to
vote. see, e.g., Taxpayers United for Assessment Cuts v. Austin,
994 f.2d 291 (6th Cir. 1993); Save Palisade Fruitlands v. Todd,
279 f.3d 1204 (10th Cir. 2002); Kelly v. Macon-Bibb County Bd.
of Elections, 608 f. supp. 1036 (m.D. ga. 1985). Compare Stone
v. City of Prescott, 173 f.3d 1172 (9th Cir. 1999).

[23] the reasoning of these courts is applicable to this appeal.
under both neb. Const. art. i, § 22, and the federal Constitution,
the constitutionally protected right to vote is limited to the right
to participate in representative government. because the right to
participate in representative government is not implicated by a
referendum proceeding, plaintiffs’ constitutional right to vote has
not been violated by the state constitution’s limitations on their
right to refer l.b. 126 to the voters. thus, to the extent plaintiffs
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have a right to directly vote on the issue of Class i school con-
solidations, that right is limited to what has been reserved to the
people by the nebraska Constitution. see McPherson v. Blacker,
146 u.s. 1, 25, 13 s. Ct. 3, 36 l. ed. 869 (1892) (“sovereignty
of the people [comprising the political community of a state] is
exercised through their representatives in the legislature, unless
by the fundamental law power is elsewhere reposed”).

We conclude plaintiffs’ claim that l.b. 126 violates their con-
stitutional right to vote is without merit.

(b) right to free speech
[24] plaintiffs also assign that dissolving Class i school dis-

tricts prior to the november 7, 2006, referendum election results
in a denial of the right of free speech guaranteed by the first
amendment to the u.s. Constitution and neb. Const. art. i, § 5.
again, we disagree. the parameters of the constitutional right to
freedom of speech are the same under both the federal and the
state Constitutions. State v. Rabourn, 269 neb. 499, 693 n.W.2d
291 (2005).

[25] “states allowing ballot initiatives have considerable lee-
way to protect the integrity and reliability of the initiative proc-
ess . . . .” Buckley v. American Constitutional Law Foundation,
Inc., 525 u.s. 182, 191, 119 s. Ct. 636, 142 l. ed. 2d 599
(1999). but if a state has conferred the right of initiative and
referendum, it is “obligated to do so in a manner consistent with
the Constitution.” see Meyer v. Grant, 486 u.s. 414, 420, 108
s. Ct. 1886, 100 l. ed. 2d 425 (1988).

[26] state restrictions on initiative and referendum rights
 violate the first amendment’s free speech guarantee when they
“significantly inhibit communication with voters about proposed
political change, and are not warranted by the state interests
(administrative efficiency, fraud detection, informing voters)
alleged to justify those restrictions.” Buckley, 525 u.s. at 192
(holding that Colorado’s requirements that circulators be regis-
tered voters and wear identification badges violated free speech
guarantee). Direct restrictions on initiative and referendum pro-
cedures that curtail political expression are subject to “exacting
scrutiny.” Meyer, 486 u.s. at 420 (affirming court of appeals’
decision that prohibition against paid circulators violated first
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amendment protections of free speech). accord State v.
Radcliffe, 228 neb. 868, 424 n.W.2d 608 (1988).

although plaintiffs primarily rely on Meyer and Buckley to
support their position, neither case is applicable to initiative or
referendum processes that do not restrict political communica-
tion or association. see, Dobrovolny v. Moore, 126 f.3d 1111
(8th Cir. 1997); Stone v. City of Prescott, 173 f.3d 1172 (9th Cir.
1999); Biddulph v. Mortham, 89 f.3d 1491 (11th Cir. 1996).
neither do they apply to legislation which is not intended to reg-
ulate these procedures.

l.b. 126 does not impose any restrictions or conditions on
plaintiffs’ right to communicate with voters about the political
change they seek. Compare State ex rel. Stenberg v. Moore, 258
neb. 738, 605 n.W.2d 440 (2000) (holding that state restriction
on timing and amount of independent expenditures by political
groups supporting candidates was unconstitutional regulation of
elections and impermissibly burdened right to engage in politi-
cal speech). nor does l.b. 126 attempt to regulate the circula-
tion of initiative or referendum petitions. Compare Radcliffe,
supra. rather, plaintiffs’ assertion that their right to free speech
has been diminished is based entirely upon their claim that
unless l.b. 126 is suspended until the referendum vote, the abil-
ity of those opposed to l.b. 126 to persuade voters to reject it
will be more difficult. plaintiffs’ claim is not based upon any
actual restrictions on their right to communicate with voters.

given the conditions the people of nebraska have imposed
on their power to suspend an act’s operation pending a referen-
dum election, the “difficulty,” as described by plaintiffs, can be
avoided only by this court’s expanding the scope of the referen -
dum power itself. as discussed, the u.s. Constitution does not
guarantee a right of referendum, and to expand this right would
be to ignore the clear and unambiguous procedure set out by the
people in article iii, § 3, of the state Constitution. this we shall
not do. see Biddulph, 89 f.3d at 1500 (“ ‘[t]he state, having cre-
ated such a procedure, retains the authority to interpret its scope
and availability’ ”).

We conclude that plaintiffs’ claim that l.b. 126 violates
their constitutional right to free speech, based on the fact that
nebraska’s referendum provisions make it difficult for them to
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repeal the act and even more difficult to suspend its operation,
is without merit.

(c) impermissible advisory vote
plaintiffs also contend the district court erred in failing to

determine that dissolving Class i school districts before the ref-
erendum election would result in an impermissible advisory
vote. the only case cited by plaintiffs in support of this argument
is State ex rel. Brant v. Beermann, 217 neb. 632, 350 n.W.2d 18
(1984). in State ex rel. Brant, this court refused to issue a writ of
mandamus requiring the secretary of state to place an initiative
measure on the ballot. if passed, the initiative would have stated
that the people of nebraska favored a nuclear freeze and would
have required the governor to forward this statement of position
to officials in the u.s. and soviet union governments. because
the proposed initiative was without the force of law, this court
determined the measure was not a proper subject for initiative.

[27] State ex rel. Brant is not applicable to these facts. the
power of referendum is the people’s reservation of “power at
their own option to approve or reject at the polls any act, item,
section, or part of any act passed by the legislature.” neb.
Const. art. iii, § 1. if the voters reject l.b. 126 at the referen-
dum election, the act will stand repealed. see Klosterman v.
Marsh, 180 neb. 506, 143 n.W.2d 744 (1966) (stating that
through power of referendum, people may repeal enactments of
legislature). to repeal is to rescind or abrogate an existing law.
see black’s law Dictionary 1325 (8th ed. 2004).

[28] When the people invoke the right to a referendum, they are
exercising their coequal legislative power to expressly approve
or repeal the enactments of the legislature. see, Klosterman,
supra; State ex rel. Stenberg v. Moore, 258 neb. 199, 210-11, 602
n.W.2d 465, 474 (1999) (stating that “the legislature and the
electorate are concurrently equal in rank as sources of legislation”
through power of initiative). in no sense can such an act be con-
sidered advisory to the legislature or without the force of law.
this assignment of error is without merit.

(d) Duggan v. Beermann
plaintiffs argue that this court should overrule its decision

in Duggan v. Beermann, 245 neb. 907, 515 n.W.2d 788 (1994)
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(holding that 1988 amendment of article iii, §§ 2 and 3, to
require percentage of signatures from “registered voters” instead
of “electors” on ballot petitions, had repealed by implication
requirement in article iii, § 4, that requisite percentage of signa-
tures be based on number of votes cast in preceding gubernator-
ial election). plaintiffs contend the reversal of Duggan would
result in a sufficient number of signatures on the referendum
petition to suspend the operation of l.b. 126.

although not cited by plaintiffs, this issue is controlled by this
court’s decision in State ex rel. Stenberg v. Moore, 251 neb. 598,
558 n.W.2d 794 (1997) (concluding that voters’ rejection of
1996 initiative, which was intended to return state Constitution
to pre-1988 requirement that percentage of signatures needed for
ballot petitions be tied to number of votes cast for governor in
preceding election, defeated attorney general’s argument that
voters did not understand effect of voting for 1988 initiative to
amend constitution). this court could not overrule Duggan
except by ignoring the voters’ clear rejection in 1996 of the con-
struction of article iii that plaintiffs now urge this court to adopt.
see Moore, 251 neb. at 606, 558 n.W.2d at 799 (“[t]o now
ignore the results of the vote [on the 1996 initiative] would be to
deny such voters the same rights that the attorney general seeks
to protect”). We find nothing in plaintiffs’ argument to persuade
us that Duggan, supra, was wrongly decided, and we decline
plaintiffs’ invitation to revisit that determination.

(e) Declaratory Judgment
finally, plaintiffs contend the district court erred by conclud-

ing there was no justiciable issue upon which it could declare
l.b. 126 unconstitutional in light of its permanent injunction
order. having determined that plaintiffs have failed to show that
l.b. 126 violates any of their constitutional rights, this court has
no need to reach this assignment of error.

vi. ConClusion
plaintiffs have failed to show that they have a clear right to

relief which would support a permanent injunction against a leg-
islative enactment. absent a showing that l.b. 126 violates some
provision of the state or federal Constitution, this court is not free
to enjoin or strike down laws enacted by the legislature.
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The people of Nebraska have unambiguously set forth in arti-
cle III, § 3, of the state Constitution that an act of the Legislature
shall be suspended only in the event that a referendum petition
is signed by “not less than ten percent of the registered voters.”
In this case, there is no dispute that plaintiffs collected the sig-
natures of only a little more than 7.7 percent of the registered
voters in Nebraska. Under such circumstance, to suspend “the
taking effect” of L.B. 126 pending the referendum vote would
require this court to ignore the will of the people as clearly
expressed in the state Constitution. This we will not do.

To the extent plaintiffs argue that the effective date of L.B. 126
illustrates a need to change the referendum process, such is for
the people of Nebraska to address and decide, not this court. Our
responsibility, absent an ambiguity or a constitutional impedi-
ment, is to apply the people’s constitution as written. That is what
we do today.

The judgment of the district court is reversed, and the injunc-
tion is dissolved.

ReveRsed aNd INjUNCTION dIssOLved.
WRIghT, j., not participating.

PeNNy shIPLeR, aPPeLLee aNd CROss-aPPeLLaNT, v. geNeRaL

MOTORs CORPORaTION, a fOReIgN CORPORaTION, aPPeLLee

aNd CROss-aPPeLLaNT, aNd KeNNeTh LONg,
aPPeLLaNT aNd CROss-aPPeLLee.

710 N.W.2d 807

filed March 10, 2006.    No. s-03-1472.

1. Verdicts: Juries: Appeal and Error. a jury verdict will not be set aside unless

clearly wrong, and it is sufficient if any competent evidence is presented to the jury

upon which it could find for the successful party.

2. Jury Instructions: Judgments: Appeal and Error. Whether a jury instruction given

by a trial court is correct is a question of law. When reviewing questions of law, an

appellate court has an obligation to resolve the questions independently of the con-

clusion reached by the trial court.

3. Jury Instructions: Proof: Appeal and Error. In an appeal based on a claim of

an erroneous jury instruction, the appellant has the burden to show that the ques-

tioned instruction was prejudicial or otherwise adversely affected a substantial right

of the appellant.



4. Jury Instructions. The general rule is that whenever applicable, the Nebraska jury

Instructions are to be used.

5. Jury Instructions: Appeal and Error. If the instructions given, which are taken as

a whole, correctly state the law, are not misleading, and adequately cover the issues

submissible to a jury, there is no prejudicial error concerning the instructions and

necessitating a reversal.

6. Jury Instructions: Pleadings: Evidence. a litigant is entitled to have the jury in -

structed upon only those theories of the case which are presented by the pleadings and

which are supported by competent evidence.

7. ____: ____: ____. jury instructions should be confined to the issues presented by the

pleadings and supported by the evidence.

8. Courts: Jury Instructions. a trial court need not instruct the jury on an issue where

the facts do not justify such an instruction.

9. Judgments. a general finding that a judgment should be for a certain party warrants

the conclusion that the finder of fact found in favor of that party on all triable issues.

10. Actions: Negligence. Nebraska’s comparative negligence law applies only to civil

actions in which contributory negligence is a defense.

11. Products Liability: Negligence: Statutes. Whether contributory negligence is a

defense to an action based upon strict liability is a matter of statutory interpretation.

12. Statutes. statutory interpretation presents a question of law.

13. ____. In the absence of anything to the contrary, statutory language is to be given its

plain and ordinary meaning.

14. ____. a court must place on a statute a reasonable construction which best achieves

the statute’s purpose, rather than a construction which would defeat the statute’s

purpose.

15. Statutes: Legislature: Intent. The last expression of legislative will is the law.

16. ____: ____: ____. In discerning the meaning of a statute, a court must determine and

give effect to the purpose and intent of the Legislature as ascertained from the entire

language of the statute considered in its plain, ordinary, and popular sense. It is the

court’s duty to discover, if possible, the Legislature’s intent from the language of the

statute itself.

17. ____: ____: ____. The components of a series or collection of statutes pertaining to

a certain subject matter which are in pari materia may be conjunctively considered

and construed to determine the intent of the Legislature, so that different provisions

of the act are consistent, harmonious, and sensible.

18. Statutes: Legislature: Presumptions: Intent. The Legislature is presumed to know

language used in a statute, and if a subsequent act on the same or similar subject uses

different terms in the same connection, the court must presume that a change in the

law was intended.

19. Statutes. statutes pertaining to the same subject matter are to be construed together

as if they were one law and effect given to every provision.

20. Statutes: Legislature: Intent. a court may examine the legislative history of the act

in question in order to ascertain the intent of the Legislature.

21. Products Liability: Evidence: Notice. Relevant evidence of other similar acci-

dents or occurrences is admissible to show that a defendant had notice and actual

knowledge of a defective condition, provided that the accidents or occurrences

were substantially similar; i.e., the prior accidents or occurrences happened under
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substantially the same circumstances and were caused by the same or similar

defects and dangers.

22. Evidence. Where an individual fails to adequately demonstrate how prior occur-

rences are substantially similar, evidence of prior occurrences is irrelevant and, thus,

inadmissible.

23. Products Liability: Proof. a plaintiff in a strict liability case may rely on evidence

of other similar accidents involving the product to prove defectiveness, but the plain-

tiff must first establish that there is a substantial similarity of conditions between the

other accidents and the accident that injured the plaintiff.

24. Rules of Evidence. In proceedings where the nebraska evidence rules apply, the

admissibility of evidence is controlled by such rules; judicial discretion is involved

only when the rules make such discretion a factor in determining admissibility.

25. Rules of Evidence: Appeal and Error. because the exercise of judicial discretion

is implicit in determinations of relevancy and admissibility under neb. rev. stat.

§§ 27-401 and 27-403 (reissue 1995), the trial court’s decision will not be reversed

absent an abuse of discretion.

26. Judges: Words and Phrases. a judicial abuse of discretion requires that the reasons

or rulings of a trial judge be clearly untenable, unfairly depriving a litigant of a sub-

stantial right and a just result.

27. Trial: Waiver: Appeal and Error. Failure to make a timely objection waives the

right to assert prejudicial error on appeal.

28. Trial: Appeal and Error. Where the grounds specified for an objection at trial are

different from the grounds advanced on appeal, nothing has been preserved for an

appellate court to review.

29. Damages: Evidence: Proof. a plaintiff’s evidence of damages may not be specu -

lative or conjectural and must provide a reasonably certain basis for calculating dam-

ages. the general rule is that uncertainty as to the fact of whether damages were sus-

tained at all is fatal to recovery, but uncertainty as to the amount is not if the  evidence

furnishes a reasonably certain factual basis for computation of the probable loss.

30. ____: ____: ____. proof of damages to a mathematical certainty is not required, but

a plaintiff’s burden of offering evidence sufficient to prove damages cannot be sus-

tained by evidence which is speculative and conjectural.

31. Damages: Evidence. the question of whether the evidence of damages is reasonably

certain is a question of law, and not a matter to be decided by the trier of fact.

32. Damages: Appeal and Error. the amount of damages to be awarded is a determi-

nation solely for the fact finder, and the fact finder’s decision will not be disturbed

on appeal if it is supported by the evidence and bears a reasonable relationship to the

elements of the damages proved.

33. Trial: Evidence: Tort-feasors: Liability: Damages. the underlying theory of the

collateral source rule is designed to prevent a tort-feasor from escaping liability based

on the actions of a third party, even if it is possible that the plaintiff may be compen-

sated twice.

34. Damages: New Trial: Appeal and Error. In order for an award to be so excessive as

to warrant a new trial, it must be so clearly against the weight and reasonableness of

the evidence and so disproportionate as to indicate that it was the result of passion,

prejudice, mistake, or some means not apparent in the record, or that the jury disre-

garded the evidence or rules of law.
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35. Damages: Appeal and Error. On appeal, the fact finder’s determination of damages

is given great deference.

36. Pretrial Procedure. The purpose of a pretrial conference is to simplify the issues,

to amend pleadings when necessary, and to avoid unnecessary proof of facts at trial.

37. Negligence: Tort-feasors: Liability: Damages. Under joint and several liability,

either tort-feasor may be held liable for the entire damage, and a plaintiff need not

join all tort-feasors as defendants in an action for damages.

38. Negligence: Liability. Where two causes produce a single indivisible injury, joint

and several liability attaches.
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WRIghT, j.
I. NaTURe Of Case

Penny shipler brought this action against general Motors
Corporation (gM) and Kenneth Long after she was injured in a
motor vehicle rollover that rendered her a quadriplegic. gM and
Long filed separate notices of appeal from a final judgment of
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$18,583,900 entered following a jury trial in Lancaster County
district Court. shipler has cross-appealed.

II. sCOPe Of RevIeW
[1] a jury verdict will not be set aside unless clearly wrong,

and it is sufficient if any competent evidence is presented to the
jury upon which it could find for the successful party. Smith
v. Colorado Organ Recovery Sys., 269 Neb. 578, 694 N.W.2d
610 (2005).

[2] Whether a jury instruction given by a trial court is correct
is a question of law. When reviewing questions of law, an appel-
late court has an obligation to resolve the questions indepen-
dently of the conclusion reached by the trial court. Id.

III. faCTs
On september 11, 1997, Long lost control of his 1996

Chevrolet s-10 Blazer, and the Blazer rolled at least four times.
shipler, who was riding in the front passenger seat, was rendered
a quadriplegic as a result of the rollover.

shipler sued gM and Long, claiming that the roof of the
Blazer was defective and had crushed inward, causing her injury.
she alleged that gM, the manufacturer of the Blazer, was negli-
gent in failing to use reasonable care in designing the Blazer’s
roof and in failing to adequately warn her of the dangers associ-
ated with the roof. her second theory, based upon strict liability,
alleged that the roof structure of the Blazer was defective at the
time it left gM’s possession. shipler alleged that the defect made
the Blazer unreasonably dangerous for its intended use and cre-
ated a risk of harm beyond that which would be contemplated by
the ordinary foreseeable user.

gM asserted that Long was a proximate cause of the rollover.
It denied any negligence and denied that the Blazer was de -
signed with an unreasonably weak roof structure over the front
passenger seat compartment or that there were any defects in the
passenger restraint system. gM denied any knowledge that the
design of the Blazer exposed passengers to an unreasonable
risk of injury which was foreseeable by gM. It denied that the
Blazer’s roof design or restraint system created a risk of harm to
a passenger or made the vehicle unreasonably dangerous for its
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intended use as a passenger vehicle. Prior to trial, Long admit-
ted that his negligence was the cause of the accident.

at trial, gM sought to present evidence of shipler’s alleged
contributory negligence and Long’s comparative fault. In an offer
of proof, testimony was offered that shipler and Long had been
drinking before the accident. The trial court excluded evidence
regarding alcohol consumption by shipler and Long, concluding
that such evidence was not relevant in a crashworthiness case.

When the accident occurred, shipler’s infant son was sitting
in her lap, and the passenger seatbelt was fastened over both of
them. The infant was ejected in the rollover, and gM offered to
prove that the infant’s presence under the seatbelt created slack
and therefore enhanced shipler’s injury. In her initial petition,
she alleged that she was restrained with both a lap belt and a
shoulder belt. The trial court excluded evidence of shipler’s use
of the seatbelt in this manner but reduced her damages by 5 per-
cent under Nebraska’s seatbelt law, Neb. Rev. stat. § 60-6,273
(Reissue 2004).

The issues presented for trial were whether gM was negligent
in the design of the Blazer’s roof, whether gM was strictly liable
for a defect in the design of the roof, whether the negligence or
defect in design caused shipler’s injury, and the nature and
extent of shipler’s damages.

following a 6-week trial, the jury returned a verdict for
shipler and against gM and Long, and awarded her damages of
$19,562,000. The trial court entered an amended judgment of
$18,583,900, based on the court’s determination that shipler
agreed to eliminate the issue of whether the seatbelt was faulty
in exchange for a 5-percent reduction in the judgment amount as
provided by statute. gM’s motion for new trial was overruled.
On january 14, 2004, the trial court entered an order finding that
shipler was entitled to prejudgment interest on the portion of the
judgment that exceeded $5 million from february 21, 2001, at
the rate of 7.052 percent per annum. gM and Long filed  separate
notices of appeal, and shipler cross-appealed.

Iv. assIgNMeNTs Of eRROR
gM claims, summarized and restated, that the trial court erred

(1) in improperly instructing the jury, in refusing to provide a
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defense verdict form, in giving oral instructions, and in giving
a coercive Allen (Allen v. United States, 164 U.s. 492, 17 s. Ct.
154, 41 L. ed. 528 (1896)), or “dynamite,” instruction to the
deadlocked jury; (2) in barring gM’s contributory negligence
defense and in refusing to permit the jury to allocate liability for
noneconomic damages in proportion to percentage of fault; (3)
in excluding evidence of shipler’s seatbelt misuse; (4) in admit-
ting evidence of dissimilar incidents; and (5) in allowing preju-
dicial testimony and giving improper instructions on the federal
Motor vehicle safety standard 216 (hereinafter fMvss 216),
the federal roof strength standard. gM also assigns as error that
the verdict was excessive.

Long claims the trial court erred (1) in giving a limitation in
the jury instructions that narrowed shipler’s injuries to quadri-
plegia only and in refusing to permit the jury to allocate damages
between gM and Long based on which injuries were caused by
the conduct of each; (2) in denying Long’s multiple motions to
dismiss because no issues were preserved against Long in the
pretrial order; (3) in erroneously instructing the jury as to the
possible verdicts that could be rendered and in failing to provide
the jury with a defense verdict form allowing the jury to find in
favor of gM and Long; (4) in failing to strike the award for
future wage loss because such claim was supported by specula-
tive and insufficient expert testimony; (5) in giving a detailed
limiting instruction regarding shipler’s collateral source benefits
that incited the jury’s sympathy; and (6) in upholding the jury’s
excessive verdict, which was the result of passion and prejudice.

shipler cross-appeals that the trial court erred in reducing the
jury’s damage award by 5 percent.

v. aNaLysIs

1. eRRONeOUs jURy INsTRUCTIONs aNd Allen ChaRge

gM asserts that the trial court erred in its instructions on lia-
bility; erred in refusing to provide a defense verdict form; erred
in instructing orally, outside court and without notice; and erred
in giving a second coercive Allen charge.

(a) jury Instructions
gM argues the trial court erroneously instructed the jury that

if Long was not found liable, gM must be held liable. It claims
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such instructions amounted to granting a directed verdict for
shipler.

The trial court instructed the jury that it could reach one of
three possible verdicts: (1) that only gM and not Long proxi-
mately caused shipler’s quadriplegia, (2) that only Long and not
gM proximately caused shipler’s quadriplegia, or (3) that gM
and Long each proximately caused shipler’s quadriplegia. It is
gM’s position that such instructions were legally incorrect and
unfair because gM’s liability depended upon shipler’s proof of
negligence or defective design as the cause of her injury and the
instructions told the jury to hold liable either Long or gM, or
both. gM claims the jury should have been given a form allow-
ing it to find both defendants not liable, which gM argues the
court incorrectly concluded was not an option. Thus, gM claims
the court erroneously directed the jury to find that gM was liable
if Long was not, regardless of whether shipler had proved her
case against gM.

The trial court directed the jury that before shipler could
recover against gM, she must prove either negligence or strict
liability. The court instructed that in order to prove negligence,
shipler must show by the greater weight of the evidence that
gM breached its duty to her by failing to use reasonable care
in the design of the Blazer’s roof in view of the foreseeable risk
of injury and that the negligence was a proximate cause of
shipler’s damages.

The jury was instructed that to prove strict liability, shipler
must demonstrate that gM placed the Blazer on the market; that
at the time the Blazer left gM’s possession, it was defective in
the way claimed by shipler; that this defect made the Blazer
unreasonably dangerous for its intended use or for any use gM
could reasonably have foreseen; and that the defect was a prox-
imate cause of shipler’s damages. The jury was instructed that if
shipler did not meet her burden of proof on either theory, the
verdict must be for gM. If shipler met the burden of proof on
either of the theories against gM, the verdict must be for shipler.

The jury was instructed as to Long that shipler was required
to prove his negligence was a proximate cause of her damages.
If she did not meet the burden of proof against Long, then the
verdict must be for Long. If she met the burden of proof, then the
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verdict must be in favor of shipler. If shipler met her burden of
proof as to both defendants, then a single verdict should be
returned against both defendants without a determination of the
amount that an individual defendant was obligated to pay.

[3] Whether a jury instruction given by a trial court is correct
is a question of law. When reviewing questions of law, an appel-
late court has an obligation to resolve the questions indepen-
dently of the conclusion reached by the trial court. Smith v.
Colorado Organ Recovery Sys., 269 Neb. 578, 694 N.W.2d 610
(2005). In an appeal based on a claim of an erroneous jury in -
struction, the appellant has the burden to show that the  questioned
instruction was prejudicial or otherwise adversely af fected a sub-
stantial right of the appellant. Gary’s Implement v. Bridgeport
Tractor Parts, 270 Neb. 286, 702 N.W.2d 355 (2005).

gM proposed an instruction stating if shipler did not prove
that gM failed to use reasonable care in the design of the roof
structure of the Blazer and that such failure proximately caused
her injury, then the verdict must be for gM. gM’s proposed in -
struction concerning strict liability stated shipler must prove that
gM placed the Blazer on the market; that at the time it left gM’s
possession, the Blazer was defective in one or more of the ways
claimed by shipler; that the defect made the Blazer unreason-
ably dangerous for its intended use or for any use gM could rea-
sonably have foreseen; and that the defect was a proximate cause
of damage to shipler.

[4-6] Both the proposed instructions and the instructions given
by the trial court were similar to the Nebraska jury Instructions.
The general rule is that whenever applicable, the Nebraska jury
Instructions are to be used. Curry v. lewis & Clark nRD, 267
Neb. 857, 678 N.W.2d 95 (2004). If the instructions given, which
are taken as a whole, correctly state the law, are not misleading,
and adequately cover the issues submissible to a jury, there is no
prejudicial error concerning the instructions and necessitating a
reversal. Id. a litigant is entitled to have the jury instructed upon
only those theories of the case which are presented by the plead-
ings and which are supported by competent evidence. Pleiss v.
Barnes, 260 Neb. 770, 619 N.W.2d 825 (2000).

The jury was instructed as to the negligence and strict lia -
bility theories presented by the parties. The instructions given
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correctly stated the law and adequately covered the issues to be
submitted to the jury. gM has not shown that the instructions
were prejudicial or otherwise adversely affected a substantial
right of gM. It has not demonstrated any prejudice from the
jury instructions given.

(b) additional verdict form
gM claims that it should be granted a new trial because of an

alleged oral communication between the trial court and the jury
concerning an additional verdict form that would have allowed
the jury to find for the defendants. at the hearing on its motion
for new trial, gM offered a juror affidavit stating the foreperson
had asked the bailiff about an additional verdict form that would
allow the jury to find for the defendants. The juror asserted that
the bailiff checked with the court and that the bailiff told the
jury that it had “all possibilities before [it].” gM argues that the
court’s statement implied at least one of the defendants was
liable and that this implication was by itself prejudicial error.

The trial court sustained shipler’s objection to the affidavit
when it was offered at the hearing on the motion for new trial.
gM has not assigned as error the trial court’s ruling to exclude
the affidavit. see Heitzman v. Thompson, 270 Neb. 600, 705
N.W.2d 426 (2005) (errors must be specifically assigned and
argued to be considered by appellate court). Therefore, whether
the court properly refused to admit the affidavit into evidence is
not before us. Without the affidavit, there is no evidence that the
jury requested an alternative verdict form or that the trial court
communicated with the jury concerning the issue.

even if the jury was told that it had all the necessary verdict
forms, we conclude that the defendants were not prejudiced by
the trial court’s statement. In overruling the motion for new
trial, the court concluded it would not have been proper to pre-
sent a fourth verdict form to the jury. The court noted that Long
had originally admitted that he negligently caused the rollover
accident, but denied causing injury to shipler. Long admitted
later that he negligently caused the rollover accident and that he
caused some injury to shipler. The court stated that it had con-
templated the possibility of a fourth verdict form, but when
Long changed his position, a fourth verdict form was no longer
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available. Long’s defense was that had it not been for gM’s
design of the Blazer’s roof, shipler would not have sustained
the paralyzing injury even though Long caused the accident and
other injuries. The court said: “If the jury had found that gM
was not negligent and had not placed an unreasonably danger-
ous product on the market, then Long was responsible for the
paralyzing injury. There was simply no other alternative, given
Long’s admissions.”

We conclude there were only three verdict forms that the jury
could properly consider. Long admitted liability, and the parties
stipulated that his operation of the Blazer caused the accident.
The remaining issues were whether Long’s negligence was the
sole cause of the injury, whether the Blazer’s roof was the sole
cause of the injury, or whether both gM and Long proximately
caused the injury.

[7,8] The jury may be instructed upon only those theories of
the case which are supported by competent evidence. see Pleiss
v. Barnes, 260 Neb. 770, 619 N.W.2d 825 (2000). jury instruc-
tions should be confined to the issues presented by the pleadings
and supported by the evidence. Maxwell v. Montey, 262 Neb.
160, 631 N.W.2d 455 (2001). a trial court need not instruct the
jury on an issue where the facts do not justify such an instruc-
tion. Farmers Mut. Ins. Co. v. Kment, 265 Neb. 655, 658 N.W.2d
662 (2003). The trial court correctly determined the jury could
not be instructed that it could find in favor of both defendants.
The verdict forms did not relieve shipler of her burden of proof
as to both defendants. The question was whether Long, gM, or
both were liable for shipler’s quadriplegia.

(c) Oral Communication to Continue deliberations
gM complains that the trial court improperly communicated

with the jury through the bailiff and without notice to counsel,
directing the jury to continue deliberations when it was dead-
locked. On Tuesday, september 23, 2003, the court made a rec-
ord that at some time after 4 p.m. on Monday, september 22, the
presiding juror communicated by telephone with the bailiff that
the jury was deadlocked. at that time, the court instructed the
bailiff to tell the jury that it should continue deliberations for the
remainder of the afternoon and that if the jury’s status was the
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same on Tuesday morning, the jury should inform the court.
during a hearing outside the presence of the jury at 4 p.m. on
Tuesday, the court stated that it had not received any further
communication from the jury until 3:43 p.m. that day when the
jury again stated that it was deadlocked.

Not every oral ex parte communication by the court to the
jury is improper and requires a new trial. see State v. Thomas,
262 Neb. 985, 637 N.W.2d 632 (2002). The communication
must be prejudicial. here, no prejudice occurred. The jury was
told that it should continue deliberating to the end of the day,
which was less than an hour. We conclude that the communica-
tion was harmless because it had no tendency to influence the
verdict. see State v. Thomas, supra.

(d) Allen Charge
gM claims that a formal supplemental instruction given by the

trial court was an impermissible Allen instruction (directive from
court to deadlocked jury to continue deliberating). see Allen v.
United States, 164 U.s. 492, 17 s. Ct. 154, 41 L. ed. 528 (1896).

The jury began deliberations at 4:56 p.m. on Thursday,
september 18, 2003. at 4:30 p.m. on Tuesday, september 23, the
trial court met with counsel for all parties outside the presence
of the jury. The court stated that it had received a note that after-
noon from the jury foreperson again stating that the jury was
deadlocked. The court stated that it had conferred with counsel
and planned to bring the jury in and, without asking as to the
division of the jury, give a supplemental instruction, if appropri-
ate. gM’s counsel proposed its own instruction for use with a
deadlocked jury, claiming that the court’s proposed instruction
was coercive and would cause jurors to go with a majority and
give up their conscientious scruples.

at 4:42 p.m., on september 23, 2003, the jury returned to the
courtroom, and all counsel were present. The foreperson told the
trial court that the jury was deadlocked after 3 days of delibera-
tion. The court then gave the jury a supplemental instruction
stating that if the jury was not able to reach a verdict within a
reasonable time, the court would declare the jury deadlocked or
hung, the jury would be discharged, and a mistrial would be de -
clared. The court informed the jury of the meaning of a mistrial
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and offered some suggestions to consider as it resumed its delib-
erations, including rearranging seats, taking turns telling other
jurors the weaknesses of their position, and avoiding interrup-
tion or comment until each had time to talk. The court explained
that it was not seeking to force agreement or to make the jury
think that it would be forced to deliberate until it agreed. given
this supplemental instruction, the jury continued to deliberate for
another 3 days before it reached a verdict.

gM objects to the trial court’s communication with the jury in
part based on Neb. Rev. stat. §§ 25-1115 and 25-1116 (Reissue
1995). These statutes prohibit oral instructions and relate to fur-
ther explanation of instructions previously given or to explana-
tion of the facts or the law of the case. In the present case, the
complained-of communication was given in court after consulta -
tion with counsel for all parties, and counsel were present when
the instruction was given. The instruction was recorded.

In State v. Thomas, 262 Neb. 985, 637 N.W.2d 632 (2002),
this court was asked to find that the defendant was prejudiced
by an Allen charge. We noted that an Allen charge to the jury
given orally without notice to the parties or their counsel vio-
lates §§ 25-1115 and 25-1116 and is improper. “If the record
affirmatively shows that the defendant has been prejudiced by
private communication between the trial court and jurors, it is
reversible error, and a new trial should be granted. Reversal is
not required if the record affirmatively shows communication
had no tendency to influence the verdict.” State v. Thomas, 262
Neb. at 1001, 637 N.W.2d at 651. In Thomas, we found that the
record indicated that the trial court only directed the jury to con-
tinue its deliberations and that the direction did not have a ten-
dency to influence the verdict.

In State v. Garza, 185 Neb. 445, 176 N.W.2d 664 (1970), the
trial court admonished the jury after being informed that it was
deadlocked by a vote of 11 to 1. The court told the jury that
although it had deliberated for more than 15 hours, the court
could not be convinced that there was no possibility of agree-
ment. a guilty verdict was arrived at 45 minutes later. This court
noted that a factor to consider in reviewing this type of instruc-
tion is whether it tended to coerce a dissenting juror or jurors.
see Potard v. State, 140 Neb. 116, 299 N.W. 362 (1941) (court
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rejected Allen-type instruction; only purpose for instruction was
to peremptorily direct agreement, which invaded province of
jury). In Garza, this court referred to the aBa standards
Relating to Trial by jury § 5.4 (approved draft 1968), which
states that the court may require the jury to continue its deliber-
ations, but that the court shall not require or threaten to require
the jury to deliberate for an unreasonable length of time or for
unreasonable intervals.

In order to obtain relief concerning the alleged oral instruc-
tions or the Allen charge, gM must demonstrate that it was prej-
udiced by the trial court’s actions. an instruction directing the
jury to continue its deliberations does not require reversal if it
cannot be shown that it tended to coerce the jury. In this case, the
supplemental instruction was given on Tuesday, september 23,
2003, after the jury had deliberated for 3 days. The jury verdict
was not returned until 1:15 p.m. on friday, september 26. The
record does not support a finding that the jury was coerced by
the supplemental instruction given in the presence of counsel.

gM has not demonstrated that it was prejudiced by any of the
trial court’s instructions, by the failure to provide a fourth ver-
dict form, by the court’s communicating with the jury outside
the presence of counsel, or by the court’s giving a supplemental
instruction to continue deliberations. This assignment of error
has no merit.

2. CONTRIBUTORy NegLIgeNCe aNd

aPPORTIONMeNT Of daMages

gM argues that the trial court erred in barring its contrib -
utory negligence defense. Both gM and Long claim the court
erred in refusing to permit the jury to allocate liability for non -
economic damages in proportion to a percentage of fault.

gM claims that Long’s driving while under the influence of
alcohol, his negligent control of the Blazer, and shipler’s know-
ing decision to drink alcohol and ride in the vehicle with Long
were evidence of contributory negligence which the jury should
have been entitled to consider. gM asserts that under Nebraska
law, contributory negligence is a defense which would dimin-
ish proportionately the amount awarded as damages for any in -
jury attributable to Long’s negligence or shipler’s contributory
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negligence. gM points out that in civil cases not involving a
 common enterprise or plan, where contributory negligence is a
defense and multiple defendants are involved, noneconomic dam -
ages must be allocated in proportion to each defendant’s percent-
age of negligence. see Neb. Rev. stat. § 25-21,185.10 (Reissue
1995). It argues that the trial court erred in concluding that con-
tributory negligence did not apply to a crashworthiness case.

The trial court did not determine whether contributory negli-
gence is a defense to a cause of action based upon strict liability.
Instead, the court concluded:

The particular theory under which [shipler] seeks recov-
ery in this case is what has been termed a crashworthiness
theory of recovery. Contributory negligence is not a defense
that has been recognized either by statute or by the courts
as applying to a crashworthiness theory of recovery. It is
arguable, and this court does not determine, whether or not
§ 25-21,185.09 recognizes contributory negligence as a
defense in a strict liability action. . . .

The inherent nature of the crashworthiness or enhanced
injury theory of liability disallows the submission of issues
of contributory negligence to a jury. a conceptual problem
is created when one tries to apply concepts of contributory
negligence under a crashworthiness theory of recovery that
is unique to this theory as compared to other theories of
strict liability. In crashworthiness cases, two distinct events
are alleged by the Plaintiff: the initial accident and the sub-
sequent “second collision” for which the Plaintiff seeks
recovery from the defendant manufacturer. The crashwor-
thiness theory, by its terms, assumes that manufacturers
know accidents involving their vehicles will occur and that
“[a]ny participation by the plaintiff in bringing the accident
about is quite beside the point. . . . any negligence by [the]
driver [of the vehicle], or even by [the plaintiff] himself, in
connection with the original crash cannot be used by the
manufacturer in defending against [the plaintiff’s] enhance-
ment claim.”

The trial court concluded that because shipler had alleged that
her quadriplegia was due entirely to gM’s defective design, which
caused a “second collision,” and because Long had admitted
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 liability for the initial collision, evidence of alcohol consumption
was inadmissible evidence not relevant to any disputed fact.

(a) Negligence Claim
gM argues that because shipler conceded that contributory

negligence was a defense to a cause of action for negligence in
a crashworthiness case, Long’s comparative negligence was an
issue as to that claim. It asserts that both shipler’s and Long’s
negligence must be compared to gM’s liability and that shipler’s
noneconomic damages should be apportioned accordingly. see
§ 25-21,185.10. We will address this argument before proceed-
ing further.

[9] a general finding that a judgment should be for a certain
party warrants the conclusion that the finder of fact found in favor
of that party on all triable issues. Foiles v. Midwest Street Rod
Assn. of Omaha, 254 Neb. 552, 578 N.W.2d 418 (1998). Because
the jury returned a verdict under both theories of negligence and
strict liability, we conclude that the jury found in favor of shipler
on both theories of recovery. Therefore, in order to establish prej-
udicial error that would require a new trial, gM must establish in
the strict liability action that it was entitled to present evidence of
Long’s negligence and shipler’s alleged contributory negligence.
We need not address whether the trial court should have permit-
ted evidence of Long’s and shipler’s negligence in the cause of
action based upon gM’s alleged negligence. see id.

In Foiles, the plaintiff alleged three theories of recovery:
fraudulent misrepresentation, implied bailment, and negligence.
The court entered a general verdict, finding in favor of the plain-
tiff, and we therefore presumed that the plaintiff prevailed on
each theory. In order to succeed on appeal, the defendants were
required to establish that the court was clearly wrong as to each
theory of recovery. In the case at bar, gM must establish that
Long’s negligence and shipler’s alleged contributory negligence
were defenses to shipler’s cause of action based upon strict lia-
bility in tort.

(b) strict Liability Claim
In 1992, the Nebraska Legislature amended the comparative

negligence scheme in which the contributory negligence of the
claimant diminishes proportionately the amount awarded as
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 damages (as long as the claimant’s negligence is less than 50
percent; otherwise, he or she is barred from recovery). see 1992
Neb. Laws, L.B. 262. gM argues that contributory negligence
remains a defense to strict liability in tort and that had the
Legislature wanted to eliminate the contributory negligence
defense in strict liability claims, it would have explicitly done
so. gM argues that the revised law provides a broader frame-
work in which a plaintiff’s negligence may be considered in any
action where contributory negligence may be, pursuant to law,
a defense, regardless of the theory of liability.

[10] On the other hand, shipler argues that the 1992 amend-
ment specifically removed all language extending the defense
of contributory or comparative negligence to an action based
upon strict liability. shipler contends that Neb. Rev. stat.
§ 25-21,185.07 (Reissue 1995) has limited application and ap -
plies only to civil actions to which contributory negligence may
be, pursuant to law, a defense. shipler points out that contribu-
tory negligence does not apply to all civil actions regardless of
the theory of liability. for example, contributory negligence
does not apply to intentional torts. see Brandon v. County of
Richardson, 261 Neb. 636, 624 N.W.2d 604 (2001). It does not
apply when a patient’s conduct provides the occasion for med-
ical action which later is the subject of a medical malpractice
claim. see Jensen v. Archbishop Bergan Mercy Hosp., 236 Neb.
1, 459 N.W.2d 178 (1990). Nebraska’s comparative negligence
law applies only to civil actions in which contributory negli-
gence is a defense. Brandon v. County of Richardson, supra.
see Omaha nat. Bank v. Manufacturers life Ins. Co., 213 Neb.
873, 332 N.W.2d 196 (1983).

The question presented is whether Nebraska law permits con-
tributory negligence to be asserted as a defense in an action
based upon strict liability.

(i) Background
Nebraska adopted the doctrine of strict liability in product

 liability cases in Asher v. Coca Cola Bottling Co., 172 Neb.
855, 112 N.W.2d 252 (1961). In Kohler v. Ford Motor Co., 187
Neb. 428, 191 N.W.2d 601 (1971), we held a manufacturer was
strictly liable in tort when an article he placed on the market,
knowing that it was to be used without inspection for defects,
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proved to have a defect which caused an injury to a person right-
fully using that product. In Hawkins Constr. Co. v. Matthews
Co., Inc., 190 Neb. 546, 567, 209 N.W.2d 643, 655 (1973), dis-
approved on other grounds, national Crane Corp. v. Ohio Steel
Tube Co., 213 Neb. 782, 332 N.W.2d 39 (1983), the court stated:
“It is clear that traditional ‘contributory negligence’ in the sense
of a failure to discover a defect or to guard against it, is not a
defense to a suit in strict tort, or for a breach of warranty.
assumption of risk and misuse of the product are.”

historically, the application of contributory negligence in
strict liability cases has varied with legislative enactments. at
the time of our decision in Hawkins Constr. Co., the law ad -
dressed contributory negligence in actions based upon the negli-
gence of another.

In all actions brought to recover damages for injuries to
a person or to his property caused by the negligence of
another, the fact that the plaintiff may have been guilty of
contributory negligence shall not bar a recovery when the
contributory negligence of the plaintiff was slight and the
negligence of the defendant was gross in comparison . . . .

see Neb. Rev. stat. § 25-1151 (Reissue 1975).
In Melia v. Ford Motor Co., 534 f.2d 795 (8th Cir. 1976), the

federal appellate court had its first opportunity to examine our
contributory negligence statute in an action based upon strict
liability. The federal district court had instructed the jury that
the defense of negligence or contributory negligence on the part
of the plaintiff’s decedent was not available to the defendant in
an action based on product liability in the manufacture of a
chattel. On appeal, the U.s. Court of appeals for the eighth
Circuit stated that

the application of the Nebraska comparative negligence
 statute would, under the language of the statute, be ex -
tremely confusing and inappropriate in a strict liability
case. Under Nebraska law in order for the comparative
negligence statute to be invoked the plaintiff’s negligence
must be slight and the defendant’s negligence gross in
comparison thereto. [Citations omitted.] In strict liability
cases proof of negligence or degree of fault is not required.

Id. at 802.
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subsequently, the Nebraska Legislature amended § 25-1151
to permit consideration of the plaintiff’s negligence in strict lia-
bility tort actions. The statute provided:

In all actions brought to recover damages for injuries to
a person or to his property caused by the negligence or act
or omission giving rise to strict liability in tort of another,
the fact that the plaintiff may have been guilty of contribu-
tory negligence shall not bar a recovery when the contrib-
utory negligence of the plaintiff was slight and the negli-
gence or act or omission giving rise to strict liability in tort
of the defendant was gross in comparison . . . .

(emphasis supplied.) see § 25-1151 (Reissue 1979). Therefore,
by amendment, the Legislature expressly made contributory neg-
ligence applicable to strict liability in tort.

In 1992, the Legislature again amended the law regarding
contributory and comparative negligence. Prior to the revised
comparative negligence scheme implemented by the 1992
amendments, this court had not fully addressed whether contrib-
utory or comparative negligence applied in strict liability ac -
tions. In Rahmig v. Mosley Machinery Co., 226 Neb. 423, 412
N.W.2d 56 (1987), we stated that contributory negligence
defenses in strict liability actions which consisted of merely a
plaintiff’s failure to discover a defect or guard against the pos -
sibility of a defect’s existence were not available defenses in
actions based on strict liability for defective and unreasonably
dangerous products. see, also, Hawkins Constr. Co. v. Matthews
Co., Inc., 190 Neb. 546, 209 N.W.2d 643 (1973), disapproved on
other grounds, national Crane Corp. v. Ohio Steel Tube Co., 213
Neb. 782, 332 N.W.2d 39 (1983). We did not address whether
contributory or comparative negligence generally applied in
strict liability tort actions.

The 1992 amendment removed all references to strict liability
from the comparative negligence statutes.

In all actions accruing before February 8, 1992, brought
to recover damages for injuries to a person or to property
caused by the negligence or act or omission giving rise to
strict liability in tort of another, the fact that the plaintiff
may have been guilty of contributory negligence shall not
bar a recovery when the contributory negligence of the
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plaintiff was slight and the negligence or act or omission
giving rise to strict liability in tort of the defendant was
gross in comparison . . . .

(emphasis supplied.) Neb. Rev. stat. § 25-21,185 (Reissue 1995).
section 25-21,185.07 provides in part:

sections 25-21,185.07 to 25-21,185.12 shall apply to all
civil actions to which contributory negligence may be, pur-
suant to law, a defense that accrue on or after february 8,
1992, for damages arising out of injury to or death of a per-
son or harm to property regardless of the theory of liability.
actions accruing prior to february 8, 1992, shall be gov-
erned by the laws in effect immediately prior to such date.

since the 1992 amendment, this court has not entertained the
question of whether evidence of contributory negligence is rele-
vant in a product liability case based on strict liability. The case
of Jay v. Moog Automotive, 264 Neb. 875, 652 N.W.2d 872
(2002), involved the improper use of a strut spring compressor.
We concluded that the defendant’s allegation of improper use
was in substance the affirmative defense of misuse, not contrib-
utory negligence.

some states have revised their systems of comparative neg -
ligence and have replaced the term “negligence” with the term
“fault.” although the terms may be used interchangeably, when
a distinction is made, fault is generally regarded as a broader
term “encompassing a wider range of culpable behavior or
responsibility for injury than that covered by the term ‘neg -
ligence.’ ” 3 american Law of Products Liability 3d § 40:10
at 40-17 (john d. hodson & Richard e. Kaye eds., 2003).
“Comparative fault” schemes generally provide that a  plaintiff’s
recovery in a strict liability action may be reduced proportion-
ately by the plaintiff’s negligence. see, e.g., Wash. Rev. Code
ann. §§ 4.22.005 and 4.22.015 (West 2005); lundberg v. All-
Pure Chemical Co., 55 Wash. app. 181, 186, 777 P.2d 15, 19
(1989) (commenting that “the Legislature has determined that
the comparative fault doctrine shall apply to all actions based
on ‘fault,’ including strict liability and product liability claims”).

states that preclude the defense of contributory negligence
in strict product liability actions reason that “[s]ince strict lia-
bility is based on a product defect rather than the negligence
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of the manufacturer or seller, it is inappropriate and confusing
to inject negligence principles into a strict liability action.”
3 american Law of Products Liability 3d, supra, § 40:43 at 40-
71 to 40-72. Other states holding that comparative fault princi-
ples are not applicable in strict product liability actions have
based their  rulings, at least in part, on the fact that their com-
parative negligence statutes are limited to negligence actions.
see, Young’s Machine Co. v. long, 100 Nev. 692, 693, 692 P.2d
24, 25 (1984) (holding that comparative negligence statute can-
not be interpreted to include strict product liability in “that class
of actions in which contributory negligence may be asserted as
a defense”); Kirkland v. General Motors Corporation, 521 P.2d
1353, 1367 (Okla. 1974) (stating that statutory comparative
negligence scheme has “no application to manufacturers’ prod-
ucts liability, for its application is specifically limited to negli-
gence actions”); Staymates v. ITT Holub Industries, 364 Pa.
super. 37, 47, 527 a.2d 140, 145 (1987) (holding that compar-
ative negligence is inapplicable in strict product liability actions
and commenting that “Pennsylvania’s Comparative Negligence
act . . . by its own terms, is applicable only to ‘actions brought
to recover damages for negligence’ ”); Schneider nat., Inc. v.
Holland Hitch Co., 843 P.2d 561, 588 (Wyo. 1992) (compar -
ative negligence statute does not “ ‘permit strict liability . . . to
be considered and weighed in the same manner as negligence
in determining each actor’s “percentage of fault” for the plain-
tiff’s injuries’ ”).

Other states have expressly excluded the defense of contribu-
tory negligence in strict product liability actions either by statute,
see ariz. Rev. stat. ann. § 12-2509B (West 2003), or by judicial
fiat where strict product liability is part of common law, see Smith
v. Smith, 278 N.W.2d 155, 160-61 (s.d. 1979) (holding that “the
plaintiff’s or the defendant’s negligence is irrelevant and contrib -
utory negligence is not a defense in strict liability”).

Schneider nat., Inc. went to the Wyoming supreme Court on
certified questions from the U.s. Court of appeals for the 10th
Circuit. One of the questions to be answered was as follows:

“does Wyoming’s current comparative negligence statute,
W.s. § 1-1-109 (1988), which requires that damages in an
action ‘to recover damages for negligence’ be allocated
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according to the ‘percentage of fault attributable to each
actor,’ permit strict liability and breach of warranty to be
considered and weighed in the same manner as negligence
in determining each actor’s ‘percentage of fault’ for the
plaintiff’s injuries and their corresponding liability for the
plaintiff’s damages?”

Schneider nat., Inc. v. Holland Hitch Co., 843 P.2d at 563.
In that case, the defendants sought indemnity against the third-

party defendants and advanced the following three theories of
recovery: strict liability for defective design and manufacture of
a hitch that was unreasonably dangerous at the time it was sold;
breach of an express and implied warranty; and negligent design
manufacturing, testing, and inspection.

at the time, Wyoming’s comparative negligence statute pro-
vided in relevant part:

“Contributory negligence shall not bar a recovery in an
action by any person or his legal representative to recover
damages for negligence resulting in death or in injury to
person or property, if the contributory negligence of the
said person is not more than fifty percent (50%) of the total
fault. any damages allowed shall be diminished in propor-
tion to the amount of negligence attributed to the person
recovering. . . .”

Id. at 566.
Whether comparative negligence and comparative fault prin-

ciples applied to theories of recovery based on strict liability or
breach of warranty was controlled by the court’s decision in
Phillips v. Duro-last Roofing, Inc., 806 P.2d 834 (Wyo. 1991).
The Phillips court had held that the specific language of
Wyoming’s comparative negligence statute limited its operation
by referring to “ ‘a recovery in an action . . . to recover damages
for negligence.’ ” 806 P.2d at 835.

The Schneider nat., Inc. court stated that a cause of action
premised on a theory of strict liability or breach of warranty was
therefore unaffected by the principles of comparative negligence
or comparative fault as stated in Wyoming’s comparative negli-
gence statute.

In Smith v. Smith, 278 N.W.2d 155 (s.d. 1979), an employee
whose fingers and thumb were amputated by the blade of a
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bandsaw brought a product liability claim against the manufac-
turer and distributor of the saw and a negligence claim against
the employer who owned the saw. On appeal, the south dakota
supreme Court held that submission of the issue of contributory
negligence on strict liability claims against the manufacturer
and distributor was prejudicial error requiring reversal.

The Smith court stated that with rare exceptions, courts that
have adopted the doctrine of strict liability (whether in the pre-
cise language of the Restatement (second) of Torts § 402a
(1965) or otherwise) have held that it is substantive. These
courts hold that strict liability is not a negligence action with the
elements of proof changed, but, rather, it is a wholly different
tort action.

strict liability is an abandonment of the fault concept in
product liability cases. No longer are damages to be borne
by one who is culpable; rather they are borne by one who
markets the defective product. The question of whether the
manufacturer or seller is negligent is meaningless under
such a concept; liability is imposed irrespective of his neg-
ligence or freedom from it. even though the manufacturer
or seller is able to prove beyond all doubt that the defect
was not the result of his negligence, it would avail him
nothing. We believe it is inconsistent to hold that the user’s
negligence is material when the seller’s is not.

Smith v. Smith, 278 N.W.2d at 160.

(ii) Statutory Interpretation
[11-15] Whether contributory negligence is a defense to an

action based upon strict liability is a matter of statutory inter-
pretation. statutory interpretation presents a question of law.
Caspers Constr. Co. v. nebraska State Patrol, 270 Neb. 205,
700 N.W.2d 587 (2005). In the absence of anything to the con-
trary, statutory language is to be given its plain and ordinary
meaning. Mason v. City of lincoln, 266 Neb. 399, 665 N.W.2d
600 (2003). a court must place on a statute a reasonable con-
struction which best achieves the statute’s purpose, rather than
a construction which would defeat the statute’s purpose. Galaxy
Telecom v. J.P. Thiesen & Sons, 265 Neb. 270, 656 N.W.2d 444
(2003). The last expression of legislative will is the law. Alegent
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Health Bergan Mercy Med. Ctr. v. Haworth, 260 Neb. 63, 615
N.W.2d 460 (2000).

[16,17] In discerning the meaning of a statute, a court must
determine and give effect to the purpose and intent of the
Legislature as ascertained from the entire language of the stat-
ute considered in its plain, ordinary, and popular sense. It is the
court’s duty to discover, if possible, the Legislature’s intent
from the language of the statute itself. Capitol City Telephone v.
nebraska Dept. of Rev., 264 Neb. 515, 650 N.W.2d 467 (2002).
The components of a series or collection of statutes pertaining
to a certain subject matter which are in pari materia may be con-
junctively considered and construed to determine the intent of
the Legislature, so that different provisions of the act are con-
sistent, harmonious, and sensible. Willers v. Willers, 255 Neb.
769, 587 N.W.2d 390 (1998).

With the 1992 amendment, the Legislature removed the term
“strict liability” from the contributory negligence scheme. We
therefore presume that the Legislature was aware that prior to
such amendment, the “slight-gross” system applied to strict lia-
bility, see § 25-21,185, and that the Legislature purposely re -
moved “strict liability” from the revised statutory scheme. The
revised comparative negligence scheme speaks in terms of “neg-
ligence.” see Neb. Rev. stat. §§ 25-21,185.07 to 25-21,185.12
(Reissue 1995). Nowhere in the revised scheme has the
Legislature employed the term “strict liability.” see id.

The 1992 amendment created a cutoff point of february 8,
1992, regarding the application of contributory negligence to
actions giving rise to strict liability in tort. The Legislature is
presumed to have intended a change in the existing law. see
Semler v. Sears, Roebuck & Co., 268 Neb. 857, 689 N.W.2d 327
(2004). had the Legislature intended to permit consideration of
the plaintiff’s contributory negligence in actions involving
strict liability in tort, there would have been no reason to estab-
lish a cutoff date for which actions prior to february 8, 1992,
would be governed by the laws in effect immediately prior to
that date. see § 25-21,185.07. had the Legislature intended to
permit contributory negligence as a defense in all civil actions,
it would not have needed to carve out actions accruing prior to
february 8, 1992. for actions after that date, the statute refers
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to civil actions to which contributory negligence “may be” a
defense. see id.

[18] The Legislature is presumed to know language used in a
statute, and if a subsequent act on the same or similar subject
uses different terms in the same connection, the court must pre-
sume that a change in the law was intended. Hall v. City of
Omaha, 266 Neb. 127, 663 N.W.2d 97 (2003). We conclude that
the Legislature intended to exclude the defense of contributory
negligence in strict liability actions.

In Rahmig v. Mosley Machinery Co., 226 Neb. 423, 438, 412
N.W.2d 56, 67-68 (1987), we pointed out the significant distinc-
tion between negligence and strict liability in the context of prod-
uct liability actions:

In a cause of action based on negligence, the question in -
volves the manufacturer’s conduct, that is, whether the
manufacturer’s conduct was reasonable in view of the fore-
seeable risk of injury, whereas in a cause of action based on
strict liability in tort, the question involves the quality of the
manufactured product, that is, whether the product was un -
reasonably dangerous.

[19] statutes pertaining to the same subject matter are to
be construed together as if they were one law and effect given
to every provision. In re Interest of DeWayne G. & Devon G.,
263 Neb. 43, 638 N.W.2d 510 (2002). The language of
§ 25-21,185.09 allows a jury to compare a plaintiff’s contribu-
tory negligence to the negligence of a defendant or defendants.
It does not provide that the plaintiff’s negligence may be
applied in the plaintiff’s cause of action based upon strict lia-
bility in tort. section 25-21,185.10 allows the jury to compare
the negligent conduct of codefendants, mandating that “[e]ach
defendant shall be liable only for the amount of noneconomic
damages allocated to that defendant in direct proportion to that
defendant’s percentage of negligence . . . .” section
25-21,185.10 does not provide that one defendant’s negligence
may be compared to another in a cause of action for strict lia-
bility in tort.

When the Legislature enacted the 1992 amendment, it pro-
vided that the contributory negligence of the plaintiff was to
be compared to the negligence of other persons against whom

218 271 NeBRasKa RePORTs



recovery was sought. It did not provide for a comparison of
negligence in an action for strict liability in tort.

(iii) legislative History
gM claims that the language in § 25-21,185.07, “regardless

of the theory of liability,” means that contributory negligence
may be asserted in a cause of action based upon strict liability.
To the extent that such language could be considered  ambiguous,
the legislative history of the statute supports our interpretation of
the law.

[20] We may look to the legislative history to determine intent.
Legislative purpose and intent are the focus of our inquiry. a
court may examine the legislative history of the act in question in
order to ascertain the intent of the Legislature. Volquardson v.
Hartford Ins. Co., 264 Neb. 337, 647 N.W.2d 599 (2002).

gM argues that the Legislature intended for contributory neg-
ligence to apply in strict liability claims. It points to language by
an introducer of one of the comparative negligence bills, who
stated: “[T]his standard of liability that we are adopting in LB
88 . . . applies to all cases.” see floor debate, L.B. 88, 92d Leg.,
1st sess. 850 (feb. 13, 1991). Our review of that statement indi-
cates that it was not made with regard to theories of liability
(e.g., negligence or strict liability), but was made in the context
of debate over whether the comparative negligence scheme
“should be applied to municipalities and counties as well as to
normal cases that don’t involve municipalities and counties.” Id.
at 849. The comments were later clarified by the following state-
ment: “[h]istorically . . . negligence, the standard of liability[,]
applied to political subdivisions as applied to everybody across
the board.” Id. at 854. The political subdivision issue evoked
contentious debate and was eventually decided in a subsequent
act (replacing 1991 Neb. Laws, L.B. 88) which provided that tort
actions against the state or political subdivisions were to be
 governed by the state Tort Claims act, and the Political
subdivisions Tort Claims act, respectively. see 1992 Neb. Laws,
L.B. 262, §§ 7, 8, and 11 (amending Neb. Rev. stat. §§ 13-902
and 13-910 (Reissue 1991) and 81-8,219 (Cum. supp. 1990)).

another introducer of the comparative negligence legislation
proposed an amendment (later adopted) which provided that the
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law would “apply to actions to which contributory negligence is
a defense.” see floor debate, L.B. 88, 92d Leg., 1st sess. 831
(feb. 12, 1991). The introducer explained that “legally what this
means is that it won’t apply to strict liability and some of those
other areas of law.” Id. No opposition arose, and no counterargu-
ment was offered, to this assertion. No other reference was made
to strict liability actions throughout the remainder of the debate
on the bills that became the comparative negligence statutes.

after considering statutory language and legislative history,
we conclude that the Legislature did not intend for the compar-
ative negligence scheme to apply in actions based on strict lia-
bility after february 8, 1992. as a result, we determine that the
trial court did not err in refusing to admit evidence of Long’s and
shipler’s negligence in shipler’s action based on strict liability.

3. exCLUsION Of seaTBeLT MIsUse evIdeNCe

gM argues that the trial court erred in excluding evidence of
shipler’s seatbelt misuse and its effect on her movement during
the rollover accident.

Initially, shipler alleged that gM was negligent in its failure
to use reasonable care in the design and manufacture of the pas-
senger restraint system. Before trial, shipler moved to prohibit
any evidence of or reference to the use or misuse of seatbelts at
or prior to the time of the accident. shipler asserted that the issue
was irrelevant to the action and that any effort to bring the seat-
belt issue before the jury would be an attempt to create unfair
prejudice against shipler and Long. The motion asserted that
gM’s expert had testified that shipler would have sustained the
same injuries regardless of her use or misuse of the seatbelt.
shipler stated that if the trial court overruled the motion in lim-
ine, she would request leave to dismiss the allegations concern-
ing the seatbelt and would stipulate to a 5-percent reduction in
damages as provided in § 60-6,273, which states:

evidence that a person was not wearing an occupant pro-
tection system at the time he or she was injured shall not be
admissible in regard to the issue of liability or proximate
cause but may be admissible as evidence concerning miti-
gation of damages, except that it shall not reduce recovery
for damages by more than five percent.
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gM responded that it had evidence that shipler had her 9-
month-old son under the seatbelt in her lap at the time of the acci-
dent. It claimed that it had a seatbelt expert who would testify as
to the impact of the child on the amount of slack in the seatbelt.
gM claimed the manner in which shipler moved around during
the accident was crucial to how she sustained her injury.

The trial court first overruled shipler’s motion because she
had placed the occupant restraint system at issue and because
the court found that the prohibition of § 60-6,273 did not apply.
shipler then amended her petition, dismissing the allegations
concerning the occupant restraint system.

In a later ruling on the motion in limine, the trial court found
all parties had agreed that shipler was wearing a three-point
seatbelt. It found that neither shipler’s nor gM’s expert testi-
fied that the seatbelt had had any effect on shipler’s movement
within the vehicle. gM’s expert had opined that shipler was
firmly fastened and that there was no indication of any slack in
the belt. gM’s expert stated that to some degree in this type of
accident, in which the roof collapses, the use of the seatbelt
actually enhances the injury by holding the passenger in place.

The trial court found shipler’s expert had stated that no seat-
belt could fully restrain an occupant and that shipler’s seatbelt
had some slight loosening when she was upside down as the
roof was crushing in. The court found that neither expert iden-
tified any injury that was either created or enhanced by the way
in which shipler used the belt. It therefore excluded evidence of
the seatbelt because it was not relevant to the issues presented
to the jury.

gM made two offers of proof related to seatbelt use. gM
sought to elicit testimony that shipler’s son was sitting in the
front seat, that he was not in a car seat, that he was belted in
between shipler’s legs and the seatbelt, and that the lap belt
went over both shipler and her son. gM also sought to question
Richard stalnaker, Ph.d., gM’s biomechanics expert, concern-
ing the effect of placing an infant underneath a lap belt. gM said
stalnaker would have testified that the infant’s ejection created
additional slack in the seatbelt which made shipler’s “impact
into the ground . . . more severe.” The trial court sustained the
objections to this evidence.
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shipler was wearing a seatbelt, but gM claims that it was not
worn properly, i.e., in conjunction with her infant, who was
ejected, thereby creating slack in the seatbelt. In overruling the
defendants’ motions for new trial, the trial court found no error
in its previous rulings on the seatbelt issue. The court noted that
the Legislature had addressed the role of seatbelt misuse by
passing a law that damages should be reduced by up to 5 per-
cent if the seatbelt was not in use. The court found that shipler
stipulated before trial to a 5-percent reduction in the judgment
when she dropped her claim that the seatbelt was faulty and that
the judgment had been reduced in accord with the stipulation.
The court stated: “The defendants have received the full benefit
that could be accorded them even if the seatbelt [was] not used
at all.”

The evidence of seatbelt misuse was not admissible in regard
to the issue of liability or proximate cause. This is true whether
the seatbelt was misused or not used at all. The trial court’s re -
duction of the jury’s award by 5 percent represented the full mit-
igation of damages available. The defendants were not preju-
diced by the court’s refusal to admit evidence of alleged seatbelt
misuse. The defendants have received the maximum benefit that
§ 60-6,273 allowed.

4. adMIssION Of evIdeNCe Of OTheR sIMILaR INCIdeNTs

gM asserts that the trial court erred in admitting four exhibits
which described 40 other rollover accidents. gM argues that it
was prejudicial to admit the evidence because the accidents in -
volved secondary collisions, unbelted victims, partial ejections,
and different vehicle models, and because many occurred after
the Blazer was manufactured.

gM filed a motion in limine to bar evidence of dissimilar
incidents. It argued that the designs of other gM vehicles and
other manufacturers’ vehicles were not substantially similar to
the design of the 1996 Chevrolet s-10 Blazer and were there-
fore irrelevant and should be excluded.

at a pretrial hearing, one of shipler’s experts, donald
friedman, testified regarding the elements which he claimed
made the incidents similar to the case at bar. all the accidents
depicted involved s-10 Chevrolet vehicles and were rollovers.
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The accidents demonstrated roof crush that caused severe head
or neck injury.

at one of the hearings concerning the admissibility of evi-
dence of other similar incidents, gM made specific objections
to each of 39 other similar incidents and to 16 other similar inci-
dents that it claimed occurred after the crash in which shipler
was injured. It argued that other similar incidents were relevant
only as to notice to gM of the defect. shipler argued that evi-
dence of other similar incidents provided proof that there was a
defect in the design of the 1996 Chevrolet s-10 Blazer.

The trial court found the incidents were substantially similar
because of the nature of the accident (i.e., rollover); there was
more than a single revolution of the vehicle; the injury to the
victim involved a head or neck injury sustained as a result of
contact with the roof of the vehicle, which resulted in severe
injury or death; the victim was seated in the same position as
shipler (i.e., in the front seat and on the side of the vehicle that
was the second to have contact with the ground); and the vehi-
cle was in the same family of gM vehicles (i.e., 1984 to 1999
Chevrolet s-10 pickup, s-10 extended-cab pickup, or two- or
four-door Blazer).

The trial court instructed the jury that the evidence was pre-
sented for two purposes: first, in support of shipler’s allegation
that the Blazer’s roof structure design was defective and, sec-
ond, to support shipler’s allegation that gM knew of the alleged
roof design defect prior to the accident. The jury was directed
that it could not use that evidence for any other purpose.

[21,22] Relevant evidence of other similar accidents or occur-
rences is admissible to show that a defendant had notice and
actual knowledge of a defective condition, provided that the acci-
dents or occurrences were substantially similar; i.e., the prior
accidents or occurrences happened under substantially the same
circumstances and were caused by the same or similar defects
and dangers. General Motors Corp. v. lupica, 237 va. 516, 379
s.e.2d 311 (1989). “[W]here an individual fails to adequately
demonstrate how prior occurrences are substantially similar, evi-
dence of prior occurrences is irrelevant and, thus, inadmissible.”
Holden v. Wal-Mart Stores, 259 Neb. 78, 85, 608 N.W.2d 187,
193 (2000).
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[23] a plaintiff in a strict liability case may rely on evidence
of other similar accidents involving the product to prove defec-
tiveness, but the plaintiff must first establish that there is a sub-
stantial similarity of conditions between the other accidents and
the accident that injured the plaintiff. Hutchinson v. Penske Truck
leasing Co., 876 a.2d 978 (Pa. super. 2005). The proponent of
the evidence bears the burden to establish the similarity between
the other accidents and the accident at issue before the evidence
is admitted. Id. The proffered evidence must satisfy the substan-
tial similarity test for it to be properly admitted into evidence,
whether to prove defect, causation, or knowledge/notice. Id.

[24-26] In proceedings where the Nebraska evidence Rules
apply, the admissibility of evidence is controlled by such rules;
judicial discretion is involved only when the rules make such
 discretion a factor in determining admissibility. see Gerhold
Concrete Co. v. St. Paul Fire & Marine Ins., 269 Neb. 692, 695
N.W.2d 665 (2005). Because the exercise of judicial discretion
is implicit in determinations of relevancy and admissibility under
Neb. Rev. stat. §§ 27-401 and 27-403 (Reissue 1995), the trial
court’s decision will not be reversed absent an abuse of dis -
cretion. Gerhold Concrete Co. v. St. Paul Fire & Marine Ins.,
supra. a judicial abuse of discretion requires that the reasons or
rulings of a trial judge be clearly untenable, unfairly depriving a
litigant of a substantial right and a just result. Smith v. Colorado
Organ Recovery Sys., 269 Neb. 578, 694 N.W.2d 610 (2005).

The trial court in the case at bar conducted an extensive hear-
ing to consider the admissibility of evidence of other similar
incidents. The expert witness, friedman, explained the similari-
ties in the accidents cited in his exhibits. all of them involved
Chevrolet s-10 vehicles or the equivalent, all were rollover acci-
dents, and all demonstrated roof crush that caused severe head or
neck injury.

The trial court gave a limiting instruction, telling the jury that
the evidence of other similar incidents was presented for two
purposes: to support shipler’s allegation that the design of the
Blazer’s roof structure was defective and to support her allega-
tion that gM knew of the alleged roof design defect prior to
shipler’s accident. The court stated: “you may not use that evi-
dence for any other purpose.”
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The similar incidents were reviewed and found to be substan-
tially similar to the facts of shipler’s case. The trial court found
that substantial similarity in this case related to the nature of the
accident, the number of revolutions of the vehicle, the head or
neck injury sustained as a result of contact with the roof, the vic-
tim’s position in the vehicle, and the type of vehicle.

Our review of the incidents combined with the limiting in -
struction demonstrates that the trial court did not abuse its dis-
cretion in admitting the evidence of other similar incidents.

5. TesTIMONy aNd INsTRUCTIONs

CONCeRNINg fMvss 216
gM asserts that the trial court erred in admitting “baseless

and unconstitutional ‘opinions’ of a self-described ‘advocate’ ”
about gM’s “supposed intent to undermine” fMvss 216, the
federal roof strength standard. gM also argues that the court
erred in giving an improper and misleading jury instruction that
fMvss 216 is a federal regulation, without explaining that
compliance with it is required by law.

(a) Background
Clarence ditlow, executive director of the Center for auto

safety, a nonprofit consumer organization, testified concerning
federal government standards for automobile safety. It first con-
ducts research on automobile safety and then determines areas
of concern. If a standard is needed, the government issues a
notice of proposed rulemaking and seeks comments from the
public on the adequacy of the standard. The government then
issues a final standard.

ditlow testified that fMvss 216, which governs roof
strength in automobiles, was published in the federal Register
on december 8, 1971, with an effective date of august 15, 1973.
The notice stated that the purpose of the standard was to set min-
imum strength requirements for a passenger car roof to reduce
the likelihood of roof collapse in a rollover accident. The stan-
dard has been codified at 49 C.f.R. § 571.216 (1998).

gM submitted comments on the proposed standard on april 5,
1971, and these comments were received into evidence. In the
document, gM recommended a test procedure if the government
deemed it necessary to have a standard on roof strength. gM said
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it could comply with an effective date of 24 months after issuance
of the standard, assuming that the effective date co incided with
the introduction of a new model year. In its comments, gM also
recommended deletion of the requirement that the test be re -
peated so that both front corners of the roof were tested.

(b) expert Testimony on fMvss 216
gM argues that the trial court erred in permitting shipler’s

expert, ditlow, to testify regarding the history of fMvss 216
and its effect on automobile safety.

at the time of trial, ditlow had been the executive director
of the Center for auto safety for more than 30 years. The cen-
ter is an organization founded in 1970, and its mission is to
improve the safety, reliability, and efficiency of vehicles. It ana-
lyzes 50,000 consumer complaints related to automobile safety
every year. ditlow has testified before Congress on more than
30 occasions. gM did not object at trial to ditlow’s qualifi -
cation as an expert on government regulation of the automo-
bile industry.

ditlow explained that manufacturers participate in rulemaking
by stating their position on the proposed standard. ditlow said
gM’s position concerning a proposed rule on roof intrusion was
that roof crush did not relate to injury. ditlow said that if the rule
had been implemented as gM proposed, gM would have been
able to meet the standard without changing the structure of its
vehicles. he asserted: “The standard is to improve safety, but if
you amend the standard as general Motors later proposed, they
wouldn’t have to modify the vehicles, they wouldn’t have to
strengthen the roofs.” gM objected when ditlow was asked: “so
rather than making the cars strong enough to pass the test, they
made the test weak enough so the cars would pass?” The objec-
tion was overruled, and ditlow responded, “yes.”

In a sidebar, gM objected that shipler was attempting to elicit
testimony about gM’s “exercise of its Constitutional rights to
petition the federal government.” If the trial court allowed the
testimony, gM asked for an instruction stating that corporations
have a right to petition the government. The court overruled the
objection, stating that gM was “putting forward [fMvss] 216
as a reasonable standard by which to measure its conduct” and
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that shipler had the right to attack it. The court declined to give
a limiting instruction.

Later, ditlow was asked if fMvss 216 ensured safety of
motorists in rollover accidents, and gM objected on the ground
that the answer from this expert would invade the province of the
court and the jury. The objection was overruled, and ditlow said
that the standard did not ensure motorists’ safety and that there
was no federal motor vehicle safety standard that reduced the
likelihood of a rollover. ditlow opined the roof strength standard
was not stringent enough to ensure adequate roofs. In a “real
world crash where there is a first side impact followed by a sec-
ond side impact the roof will crush inward and you will see the
levels of roof intrusion that . . . caus[e] deaths and serious injuries
in vehicles on the road.” ditlow opined that stronger roofs would
prevent that type of injury and death.

[27] On appeal, gM objects to ditlow’s testifying as an expert
on government regulation of the automobile industry as it relates
to safety because he was a “self-proclaimed consumer advocate
lawyer,” and not an expert. see brief for cross-appellant gM at
43. gM did not object when ditlow referred to himself as an
expert on automobile safety or when he explained his back-
ground in the automobile safety area. It did not move to strike
the testimony on the basis that ditlow was an advocate rather
than an expert. failure to make a timely objection waives the
right to assert prejudicial error on appeal. Genthon v. Kratville,
270 Neb. 74, 701 N.W.2d 334 (2005).

The two objections made during ditlow’s testimony do not
support gM’s argument that he gave improper opinions. ditlow
was asked during direct examination about the timeframe of
gM’s general technical committee meetings. The first meeting
was held prior to the date that the proposed roof crush standard
was issued. shipler’s counsel asked if the second meeting was
held after the proposed standard had been issued and after an
internal report showed that five of six gM cars “flunked” the
proposed tests, and ditlow responded, “yes.” gM objected to
the “argumentative use of the word ‘flunk’ ” and to foundation,
because it was not known if ditlow knew about gM’s internal
information system. The objection was overruled as to foun -
dation, and the trial court found that the word “flunked” had
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previously been used in relation to the document. The other ob -
jection occurred when ditlow said fMvss 216 did not ensure
the safety of motorists in rollover accidents. The objection was
asserted on the ground that the answer would invade the prov -
ince of the court and the jury. The objection was overruled.

generally, a trial court’s ruling in receiving or excluding an
expert’s testimony which is otherwise relevant will be reversed
only when there has been an abuse of discretion. a judicial
abuse of discretion requires that the reasons or rulings of a trial
judge be clearly untenable, unfairly depriving a litigant of a
substantial right and a just result. Smith v. Colorado Organ
Recovery Sys., 269 Neb. 578, 694 N.W.2d 610 (2005). We con-
clude there was no abuse of discretion in the trial court’s rulings
on these objections.

[28] gM argues that ditlow had no special knowledge, skill,
experience, training, or education to qualify him as an expert on
the subject of gM’s motivation in commenting on the proposed
safety standard, but it did not object to ditlow’s testifying as an
expert witness or when ditlow stated that he was an expert on
government regulation of automobile safety. Where the grounds
specified for the objection at trial are different from the grounds
advanced on appeal, nothing has been preserved for an appel-
late court to review. Ford v. estate of Clinton, 265 Neb. 285, 656
N.W.2d 606 (2003).

gM also argues that ditlow’s speculation about gM’s par -
ticipation in the regulatory process was constitutionally out of
bounds, because corporations, like any other citizen, have a con-
stitutional right to petition the government and cannot be subject
to liability for exercising that right. during ditlow’s testimony,
gM objected that his testimony implied that gM was attempting
to petition the government and that his testimony somehow vio-
lated gM’s constitutional rights. The trial court overruled gM’s
objection and declined to give a limiting instruction informing
the jury that gM had the right to petition the government. The
court noted gM’s position implied that its conduct should be
measured by fMvss 216.

gM points out that its “central defense” was its compliance
with fMvss 216, which it claimed was sufficient in and of itself
to produce vehicles that were crashworthy in rollover accidents.
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see brief for cross-appellant gM at 42. In its opening statement,
gM told the jury that gM not only complied with fMvss 216,
but that gM exceeded it by a significant margin. In closing argu-
ments, gM asserted that its standard exceeded that set by the
government.

gM has not shown that it was unfairly prejudiced by ditlow’s
testimony. The trial court did not abuse its discretion in allowing
ditlow to testify.

(c) jury Instruction
gM also complains that the trial court gave an improper jury

instruction regarding fMvss 216. On the fourth day of delib-
erations, the jury sent a request to the court asking the follow-
ing question: “Is fMvss 216 a federal Law . . . or is it a stan-
dard for the automotive industry?” The court told the parties
that it planned to tell the jury that fMvss 216 is a federal
 regulation. gM objected and asked the court to use one of the
following alternatives as an instruction: (1) Compliance with
fMvss 216 is required by federal law, (2) federal law requires
compliance with fMvss 216, (3) fMvss 216 is a mandatory
requirement to federal law, or (4) fMvss 216 is a federal reg-
ulation required by federal law. gM claimed that the court’s
proposed response did not answer the question. The court gave
the following in struction: “fMvss 216 is a federal regulation.”

gM now argues that the instruction as given was ambiguous
because it did not explain whether the law or industry set the
standard. Whether a jury instruction given by a trial court is
correct is a question of law. When reviewing questions of law,
an appellate court has an obligation to resolve the questions
independently of the conclusion reached by the trial court.
Smith v. Colorado Organ Recovery Sys., 269 Neb. 578, 694
N.W.2d 610 (2005). In an appeal based on a claim of an erro-
neous jury instruction, the appellant has the burden to show
that the questioned instruction was prejudicial or otherwise
adversely affected a substantial right of the appellant. Gary’s
Implement v. Bridgeport Tractor Parts, 270 Neb. 286, 702
N.W.2d 355 (2005). The instruction as given was a correct
statement of the law. fMvss 216 is codified in the Code of
federal Regulations. Thus, it is a federal regulation. The jury
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did not request an explanation of the distinction between a law
and a regulation. Rather, it asked whether fMvss 216 was a
law or an industry standard.

The trial court’s instruction did not differ in meaning from the
instruction proposed by gM. In reviewing a claim of prejudice
from instructions given or refused, an appellate court must read
the instructions together, and if, taken as a whole, they correctly
state the law, are not misleading, and adequately cover the issues
supported by the pleadings and evidence, there is no prejudicial
error. Pribil v. Koinzan, 266 Neb. 222, 665 N.W.2d 567 (2003).
gM has not demonstrated any prejudice from the instruction.

6. eRRORs ReLaTed TO veRdICT

gM makes three assignments of error related to the verdict. It
argues that the trial court erred in failing to strike the award for
future wage loss; that the court erred in giving a detailed limiting
instruction regarding shipler’s collateral source benefits; and that
the court erred in upholding the jury’s verdict, which resulted
from passion and prejudice.

(a) future Wage Loss
gM claims the award of future wages was based upon im -

proper speculation and, therefore, was not proved to a reason-
able certainty. It argues that one of shipler’s experts, Charles
Linke, who holds a doctor of business administration degree, did
not opine to a reasonable degree of economic certainty regarding
her loss of earning capacity. It claims that Linke had inadequate
information to be able to express an opinion to a reasonable
degree of certainty and therefore looked to the jury to fill in the
blanks and that the only evidence that shipler cited to support
her future earnings was 2 years of prior earnings.

at trial, Linke testified that shipler’s worklife expectancy was
19.5 years. he explained variables, including the growth rate of
compensation and the interest or discount rate. he provided
examples of the application of his formula and explained the
use of the calculation to determine shipler’s future loss of wages
based upon the findings of earning capacity. he testified to
shipler’s total earnings in 1996 and 1997 based upon her income
tax returns and testified that the earnings of an average female
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worker who had a high school education and was 35 to 39 years
of age, like shipler, was $25,811 in 2001.

Because Linke was unable to state shipler’s earning capacity
precisely, gM moved for a directed verdict on the future wage-
loss issue. It claimed that no witness had quantified such loss
with any certainty. The motion was overruled.

Leonard Matheson, Ph.d., an occupational rehabilitation
expert, testified about shipler’s goals for the future, stating that
shipler would never work again. he testified that shipler had
been earning $6.50 per hour for a 40-hour week plus tips as a
bartender prior to the accident.

shipler argues that neither gM nor Long objected to Linke’s
testimony as being speculative, nor did they present any evi-
dence to contradict it. shipler claims that the evidence provided
the jury with a range of possible earning capacity.

[29,30] a plaintiff’s evidence of damages may not be spec -
ulative or conjectural and must provide a reasonably certain
basis for calculating damages. Pribil v. Koinzan, 266 Neb. 222,
665 N.W.2d 567 (2003). “The general rule is that uncertainty as
to the fact of whether damages were sustained at all is fatal to
recovery, but uncertainty as to the amount is not if the evidence
furnishes a reasonably certain factual basis for computation of
the probable loss.” Id. at 226-27, 665 N.W.2d at 572. Proof of
damages to a mathematical certainty is not required, but a plain-
tiff’s burden of offering evidence sufficient to prove damages
cannot be sustained by evidence which is speculative and con-
jectural. see id. The proof is sufficient if the evidence is such as
to allow the trier of fact to estimate actual damages with a rea-
sonable degree of certainty and exactness. see id.

[31] The question of whether the evidence of damages is rea-
sonably certain is a question of law, and not a matter to be de -
cided by the trier of fact. Id. The trial court must first determine
whether the evidence of damages provides a basis for determin -
ing damages with reasonable certainty, i.e., is not speculative or
conjectural. Id. If such a basis is provided, the issue of damages
can be submitted to the jury. The jury is instructed that the
plaintiff must prove the nature and extent of the damages by the
greater weight of the evidence, not whether the evidence of
damages is reasonably certain. see id. The jury is to award such
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damages only where the evidence shows that the future  earnings
or pain and suffering for which recovery are sought are reason-
ably certain to occur. see id.

When the plaintiff seeks prospective damages, the con-
tingent nature of the damages claimed inherently requires
consideration of future events that can only be reasonably
predicted, but not conclusively proved, at the time of trial.
In such instances, the jury should be instructed, when the
evidence warrants, that the plaintiff may recover damages
for injuries “reasonably certain” to be incurred in the future.

Id. at 229, 665 N.W.2d at 574.
[32] The fact that shipler would incur damages in the future

was reasonably certain. The question for the jury was the amount
of her damages. The jury was given sufficient evidence from
which it could determine a range of damages for shipler’s future
loss of wages. The amount of damages to be awarded is a deter-
mination solely for the fact finder, and the fact finder’s decision
will not be disturbed on appeal if it is supported by the evidence
and bears a reasonable relationship to the elements of the dam-
ages proved. Big River Constr. Co. v. l & H Properties, 268 Neb.
207, 681 N.W.2d 751 (2004).

We also note that the jury returned a general verdict that did
not delineate the type and amount of damages included therein.
We are unable to determine the specific amounts it awarded for
medical expenses, future loss of wages, and pain and suffering.
The trial court instructed the jury that if it decided shipler was
entitled to recover damages for any future losses, it must deter-
mine the present cash value of those losses. We conclude the evi-
dence supports the jury’s verdict and is reasonably related to the
elements of the damages proved.

(b) Collateral source Instruction
shipler testified that the federal and state governments paid

her medical expenses and living costs. gM objects to what it
terms the trial court’s “limiting instruction” concerning evi-
dence of government benefits paid to shipler. It asserts that the
instruction violated the collateral source rule, which provides
that benefits received by the plaintiff from a source wholly in -
dependent of and collateral to the wrongdoer will not diminish
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the damages otherwise recoverable from the wrongdoer. see
Mahoney v. nebraska Methodist Hosp., 251 Neb. 841, 560
N.W.2d 451 (1997). gM argues that shipler’s testimony regard-
ing government payments improperly informed the jury of her
limited financial means and thus induced the jury through sym-
pathy to find for her and, at the least, to increase its award based
upon its perception of her financial status. We conclude that this
argument is without merit.

[33] The underlying theory of the collateral source rule is
designed to prevent a tort-feasor from escaping liability based on
the actions of a third party, even if it is possible that the plaintiff
may be compensated twice. Id. shipler testified that her medical
bills were paid by Medicaid, her rent and household expenses
were paid by disability and social security benefits, she received
aid for dependent children benefits for her son, and all her med-
ical care and living expenses were provided by either the state or
the federal government. gM did not object to the testimony. The
jury was instructed that if it found one or both of the defendants
liable, it could not reduce the damages by the amount paid by
these other sources because if shipler recovered, she might be
required to reimburse the funds paid by the other sources. The
law prevents a wrongdoer from escaping paying damages be -
cause of the actions of these other sources. We conclude that this
instruction was not erroneous and was not prejudicial.

(c) excessive verdict
[34] gM argues the verdict was excessive and the result

of passion and prejudice. One of the bases for a new trial is ex -
cessive damages appearing to have been given under the influ-
ence of passion or prejudice. see Neb. Rev. stat. § 25-1142(4)
(Cum. supp. 2004). In order for an award to be so excessive as
to warrant a new trial, it must be so clearly against the weight
and reasonableness of the evidence and so disproportionate as
to indicate that it was the result of passion, prejudice, mistake,
or some means not apparent in the record, or that the jury dis-
regarded the evidence or rules of law. see Mahoney v. nebraska
Methodist Hosp., supra.

In the case at bar, the trial court overruled the defendants’
motion for remittitur, noting that the past and future medical
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expenses had a present value of between $9 and $10 million and
that neither of the defendants had contested this evidence. The
evidence established that shipler is unemployable and will incur
an ongoing loss of income for the rest of her projected life
expectancy of 45 years from the time of trial, which she will live
as a quadriplegic.

The jury awarded shipler $19,562,000. The trial court later
amended the judgment by reducing it by 5 percent based upon
the court’s conclusion that shipler had agreed to a 5-percent
reduction in mitigation as to whether the seatbelt was mis -
used. judgment was then entered in the amount of $18,583,900.
In overruling the defendants’ motion for remittitur, the court
found no evidence that the damages were excessive or that they
were awarded in the heat of passion or under any other undue
influence.

The jury was instructed as to the items it could consider in
determining the amount of damages. The list included the rea-
sonable value of medical care and supplies actually provided
and reasonably certain to be needed in the future, lost wages,
the reasonable value of the earning capacity shipler was rea-
sonably certain to lose in the future, the reasonable monetary
value of the physical pain and mental suffering she had experi-
enced and was reasonably probable to experience in the future,
the reasonable monetary value of the inconvenience she had ex -
perienced and was reasonably probable to experience in the
future, and the reasonable monetary value of her loss of enjoy-
ment in the past and which she is reasonably probable to expe-
rience in the future.

[35] as noted previously, the amount of damages to be
awarded is a determination solely for the fact finder, and the
fact finder’s decision will not be disturbed on appeal if it is sup-
ported by the evidence and bears a reasonable relationship to
the elements of the damage to be proved. On appeal, the fact
finder’s determination of damages is given great deference. Big
River Constr. Co. v. l & H Properties, 268 Neb. 207, 681
N.W.2d 751 (2004). since the jury returned a general verdict,
there is no way for the court to determine the specific amounts
it awarded for medical expenses, future wage loss, or pain and
suffering. a jury verdict will not be set aside unless clearly
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wrong. see Smith v. Colorado Organ Recovery Sys., 269 Neb.
578, 694 N.W.2d 610 (2005). We conclude the verdict was not
excessive or clearly wrong.

7. LONg’s MOTIONs TO dIsMIss

Long appealed from the judgment and assigned a number of
errors which have been addressed by our discussion above. Long
also asserts that the trial court erred in denying his motions to
dismiss, because no issues were preserved involving him in the
pretrial order.

One of the pretrial issues was the nature and extent of
shipler’s injury and damages. In the pretrial order, the parties
stipulated and agreed that Long’s negligent operation of the
1996 Chevrolet s-10 Blazer proximately caused the accident.
following the pretrial order, which was entered on june 24,
2003, shipler filed an amended petition in which she asserted
that Long lost control of the Blazer and that the proximate cause
of the rollover was Long’s negligence. she sought judgment
against gM and Long on the negligence cause of action. Long
claims that shipler should have sought a modification of the
pretrial order after she filed the amended petition. Long does
not offer any authority to support this contention, and we con-
clude it is without merit.

[36] The purpose of a pretrial conference is to “simplify the
issues, to amend pleadings when necessary, and to avoid unnec-
essary proof of facts at trial.” Cotton v. Ostroski, 250 Neb. 911,
917-18, 554 N.W.2d 130, 135 (1996). after the pretrial order
was entered, shipler requested leave to file an amended petition.
Long made no objection. When asked by the trial court if he
would offer the same answer as that filed prior to the pretrial
conference, Long responded in the affirmative. he did not file
any objection to the amended petition. We conclude the trial
court did not err in denying Long’s motions to dismiss. Long
admitted negligence, and the allocation of damages was an issue
to be determined at trial.

8. LONg’s aRgUMeNT RegaRdINg NaRROWINg Of INjURy

Long also argues that the trial court erred in giving a limita-
tion in the jury instructions that narrowed shipler’s injuries to
quadriplegia only and in refusing to permit the jury to allocate
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damages between gM and Long based on which injuries were
caused by the conduct of each.

shipler alleged in her amended petition that the negligence of
the defendants proximately caused her “personal injuries includ-
ing a complete spinal cord injury at about C-6 resulting in per-
manent quadriplegia.” In the statement of the case presented in
the jury instructions, the court stated: “shipler received injuries
resulting in quadriplegia.”

at the jury instruction conference, shipler sought leave to
amend her petition “to conform with the evidence and, in partic-
ular, with respect to the spinal cord injury as being the only
claim for damages [she] is making in this case.” The trial court
overruled shipler’s motion as unnecessary. The court stated:
“Well, as I understand, and [gM’s attorney] has read it to us a
number of times, that the allegation is only for the spinal cord
injury in the current petition; is that right?” gM responded:
“That’s true, your honor.” The court went on to declare: “It does
seem to me that the existing petition is consistent with the evi-
dence that’s been submitted and how the case has proceeded, so
I’ll overrule that motion.”

Long construes shipler’s allegation concerning injury to mean
she suffered “ ‘injuries’ which ‘included’ quadriplegia.” see brief
for appellant at 30. he does so in order to argue that the case
involved other unenhanced injuries (i.e., bumps, bruises, lacera-
tions, and possible broken clavicle sustained in the initial crash),
as well as an enhanced injury (i.e., quadriplegia) sustained in the
“second collision” resulting from the roof crush. such  distinction
is made in crashworthiness cases. see, e.g., Kudlacek v. Fiat,
S.p.A., 244 Neb. 822, 509 N.W.2d 603 (1994).

Limited evidence was presented regarding other injuries,
including bumps, bruises, lacerations to the face and head, a
laceration to the arm, and a possible broken clavicle. during
testimony by anthony sances, Ph.d., a retired professor of bio -
medical engineering and biomechanics who testified on behalf
of shipler, a computer model of a drawing of a human body
was offered into evidence. The drawing indicates “bruises,
bumps to extremities - location not specified”; “several face
lacerations”; and a laceration on the right arm. sances testified
that the information on the exhibit was drawn from medical
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records. No evidence was presented that sances personally
examined shipler. Nor was evidence offered from any physi-
cian who treated shipler. gM’s expert, stalnaker, a biomedical
engineer, also testified concerning shipler’s lacerations and
possible fracture of the clavicle based upon a review of her
medical records. shipler testified that she did not notice the
bumps, abrasions, and cuts at the time of the accident and that
she did not remember them later because they were overshad-
owed by the spinal injury.

The record does not show that either Long or gM distin-
guished these other injuries to the jury as arising from the “first
collision” as opposed to the “second collision.” The trial court
stated nothing in the record indicated that shipler was trying “to
secure recovery for any injury other than the broken neck, so we
just have a single injury.” Thus, the court denied a request to
instruct the jury on apportionment of damages, because shipler
was “only requesting recovery for a single injury, that being
quadriplegia.” The court continued: “[T]here is no ability to
divide that so far as I can see, and it’s not divisible, and I’ll not
give that instruction.”

shipler was required to show that gM’s negligence and defec-
tive design were substantial factors in causing her injuries. see
Kudlacek v. Fiat S.p.A., supra. The jury found that she met her
burden of proof against both gM and Long. she was not required
to prove which injuries she would have received in the absence
of the alleged defect or which injuries would have occurred if an
alternative design had been used. see id. since shipler estab-
lished “substantial factor” causation, the burden was on gM and
Long to show apportionment of damages. see id. having failed
to do so, gM and Long could be held jointly and severally liable
for the entire damage. see id.

at the jury instruction conference, Long’s attorney objected
to the statement of the case because it set forth shipler’s injury
as “injuries resulting in quadriplegia.” Long’s attorney com-
plained that “this goes into spinal cord injury only.” Counsel
asserted that “the evidence in this case included minor injuries
. . . in addition to the . . . spinal cord injury,” and counsel sought
an “opportunity to argue a small recovery for the minor in -
juries.” The court overruled Long’s objection, reasoning:
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The pleadings themselves . . . on which this case went for-
ward do limit the request for recovery to the quadriplegia.

and at least as I read Nebraska law, unless there is some
evidence of divisibility of the injury, there is no option
available for the jury to say one defendant is responsible
for x . . . amount of dollars and the other defendant is . . .
responsible for y amount of dollars.

and, therefore, it seems to me . . . the options before the
jury are that . . . Long is fully responsible for the . . . quad-
riplegia, gM is fully responsible for the quadriplegia[,] or
the two of them are responsible for the quadriplegia. I take
the quadriplegia to be a single injury in my . . . analysis.

[37,38] a litigant is entitled to have the jury instructed upon
only those theories of the case which are presented by the plead-
ings and which are supported by competent evidence. Pleiss v.
Barnes, 260 Neb. 770, 619 N.W.2d 825 (2000). a trial court
need not instruct the jury on an issue where the facts do not jus-
tify such an instruction. Farmers Mut. Ins. Co. v. Kment, 265
Neb. 655, 658 N.W.2d 662 (2003). Under joint and several lia-
bility, either tort-feasor may be held liable for the entire damage,
and a plaintiff need not join all tort-feasors as defendants in an
action for damages. lackman v. Rousselle, 257 Neb. 87, 596
N.W.2d 15 (1999). Where two causes produce a single indivisi-
ble injury, joint and several liability attaches. Kudlacek v. Fiat
S.p.A., 244 Neb. 822, 509 N.W.2d 603 (1994).

accordingly, the trial court did not err in instructing the jury
as to shipler’s injury. The record demonstrates that shipler’s
injury (i.e., quadriplegia) was not divisible, and the court did not
err in refusing to permit the jury to allocate damages based on
whether separate injuries were caused by each defendant.

9. shIPLeR’s CROss-aPPeaL

On cross-appeal, shipler assigns as error the trial court’s
reduction of the jury’s damage award. The jury returned a ver-
dict of $19,562,000 in favor of shipler against gM and Long,
and the trial court entered judgment in that amount. The court
later entered an amended judgment on its own motion reducing
the jury’s award by 5 percent to $18,583,900. The court noted
that shipler had been given leave to file an amended petition
eliminating the issue of whether the seatbelt was faulty and
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agreed to a 5-percent reduction in the judgment as provided by
statute. The court had accepted the agreement and granted leave
to file an amended petition.

shipler now argues that the reduced judgment was error
because she never agreed to the reduction. The record shows
that during a pretrial hearing, shipler stated she would stipulate
that any verdict obtained by her could automatically be reduced
by 5 percent by the court so that gM would not be required to
introduce evidence of mitigation of damages.

In response, gM argued that the seatbelt use was still im -
portant to the case because it related to shipler’s movement
within the vehicle. gM asked that it be allowed to present evi-
dence as to the manner in which shipler was using the seatbelt,
even if shipler stipulated to the 5-percent reduction. gM was
not allowed to present evidence of the misuse of the seatbelt.

shipler now argues that gM declined the offer of the stipula-
tion and that, therefore, there was no agreement, demonstrating
that the trial court erred in reducing shipler’s damages. In its
order overruling the motion for new trial, the trial court con-
cluded that shipler had stipulated to the reduction of damages.
This court has previously stated:

“[s]tipulations voluntarily entered into between the parties
to a cause or their attorneys, for the government of their
conduct and the control of their rights during the trial or
progress of the cause, will be respected and enforced by the
courts, where such stipulations are not contrary to good
morals or sound public policy. Courts will enforce valid
stipulations unless some good cause is shown for declin-
ing to do so, especially where the stipulations have been
acted upon so that the parties could not be placed in status
quo. . . .

“Parties are bound by stipulations voluntarily made and
relief from such stipulations after judgment is warranted
only under exceptional circumstances.”

(Citation omitted.) In re estate of Mithofer, 243 Neb. 722, 726-
27, 502 N.W.2d 454, 457-58 (1993).

The trial court did not err in concluding that shipler had stip-
ulated in open court to a reduction of the award by 5 percent
regarding the seatbelt issue. The record shows that she offered to
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accept the reduction in exchange for dismissing the allegations
that the passenger restraint system was defective. shipler was
bound by the stipulation, and we find no exceptional circum-
stances to warrant relief from it. There is no merit to shipler’s
cross-appeal, and it is dismissed.

vI. CONCLUsION
for the reasons set forth herein, the judgment of the district

court is affirmed.
affIRMed.
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MILLeR-LeRMaN, j.
NaTURe Of Case

following a jury trial, Ryan e. Lykens was convicted of rob-
bery and was sentenced to imprisonment for a term of 2 to 5
years. The district court for dodge County denied Lykens’
motions for new trial. On appeal, the Nebraska Court of appeals
determined that the trial court had abused its discretion by deny-
ing Lykens’ supplemental motion for new trial. The Court of
appeals reversed Lykens’ conviction and remanded the cause
for a new trial. State v. lykens, 13 Neb. app. 849, 703 N.W.2d
159 (2005).

The state petitioned for further review, asserting that the
Court of appeals erred in finding that the prosecution had with-
held evidence from Lykens and in applying the wrong standard
to determine whether such nondisclosure required a new trial.
We granted the state’s petition for further review. We reverse,
and remand to the Court of appeals for further proceedings.

sTaTeMeNT Of faCTs
In its opinion, the Court of appeals described the facts of this

case as follows:
On November 1, 2003, an individual entered a conve-

nience store in fremont, Nebraska. The individual dis-
played a gun to the clerk on duty and demanded that she
give him the money out of the cash register and a carton
of cigarettes. The clerk gave the individual roughly $130
in cash and a carton of cigarettes. The individual then left
the store and fled on foot. When police responded to the
scene, the clerk described the individual as a white male,
approximately 22 years of age, 5 feet 7 inches tall and 140
pounds with a line of blond facial hair. The clerk said that
the individual was wearing a dark-colored, waist-length
jacket.
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On November 3, 2003, Lykens entered a fremont police
station. he intended to surrender himself, as he believed
that there was an outstanding warrant for his arrest on an
unrelated offense. sgt. Robert Buer of the fremont Police
department saw Lykens and believed that Lykens fit the
general description of the individual who had committed
the robbery at the convenience store. sgt. Buer asked
Lykens about his whereabouts during the time of the rob-
bery, and Lykens indicated that he was en route from Ohio
to Nebraska at the time of the robbery. Lykens did confirm
that he was currently living with his sister in fremont.
Lykens consented to having his picture taken to be placed
in a photographic lineup. after sgt. Buer completed his
questioning of Lykens, Lykens was arrested on an out-
standing arrest warrant for a March 2003 offense of “driv-
ing under the influence.”

Lykens was charged with the robbery by an information
filed on december 9, 2003. On january 9, 2004, Lykens
filed two motions to suppress; one of the motions was to
suppress the statements he made to police officers on
November 3, 2003, and the other motion was to suppress
the physical evidence gathered by law enforcement per-
sonnel “for the reason that said evidence was obtained
pursuant to an illegal search and seizure or was otherwise
obtained without sufficient probable cause.” On february
24, 2004, both motions to suppress were overruled. a trial
was held in the instant case on May 4 through 7. On May
5, Lykens made a motion for a mistrial based on juror mis-
conduct, and that motion was denied.

On May 7, 2004, the jury found Lykens guilty of rob-
bery. On May 17, Lykens filed a motion for new trial,
alleging that there was irregularity in the proceedings of
the court, that the verdict was not sustained by sufficient
evidence or was contrary to law, and that an error of law
occurred at the trial. On june 16, the district court sen-
tenced Lykens to 2 to 5 years’ imprisonment for the rob-
bery conviction. On june 21, Lykens filed a supplemental
motion for new trial on the basis of “[n]ewly discovered
evidence material for [Lykens] which he could not with
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reasonable diligence have discovered and produced at the
trial.” On july 1, the district court denied both the motion
for new trial and the supplemental motion for new trial.

State v. lykens, 13 Neb. app. 849, 851-52, 703 N.W.2d 159,
162-63 (2005).

In addition to the evidence against Lykens noted by the Court
of appeals, the record shows that the clerk who was working
at the convenience store the night of the robbery identified
Lykens as the robber both in a photographic lineup and in court
at trial. There was also evidence that following the robbery,
Lykens was in possession of cigarette packs that were of the
same brand and lot number as a carton found disposed of out-
side the convenience store shortly after the robbery. The lot
number also matched a carton still in stock at the store. further,
there was evidence that Lykens owned a jacket fitting the de -
scription of the jacket worn by the robber, that Lykens owned a
BB gun, and that Lykens lived within a 5-minute walk of the
convenience store.

Lykens appealed to the Court of appeals and assigned that
the district court had erred in (1) failing to grant his motion to
dismiss based on insufficient evidence at the end of the state’s
evidence, (2) overruling his motion for mistrial due to a juror’s
knowledge of and relationship with a potential witness, (3)
overruling his motion for new trial based on “newly discovered
evidence,” and (4) overruling his motions to suppress. The
Court of appeals rejected Lykens’ assignment of error relating
to the motions to suppress but concluded that the district court
had abused its discretion in denying Lykens’ supplemental
motion for new trial.

With respect to Lykens’ supplemental motion for new trial,
the Court of appeals noted the following:

The supplemental motion was supported by the affi-
davits of dawn Lykens, who is Lykens’ mother, and avis
andrews, who is Lykens’ attorney. In dawn’s affidavit,
she asserts that she “visited [Lykens] in the dodge County
jail; that on one such visit in March, 2004, [dawn] was in
the visitation room and happened to talk to a man also in
the visitation room waiting for a visit with his son, later
identified as Thomas Brainard; that a third individual, . . .
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also present in the visitation room, initiated a conversation
with Thomas Brainard that was overheard by [dawn]; that
Thomas Brainard stated he was visiting his son, joseph
Brainard, who had been sentenced to ten days for robbery;
that [dawn] then said her son, [Lykens], was accused of
robbing [the convenience store]; that Thomas Brainard
then said that it was his son[, joseph Brainard,] who had
robbed [the convenience store] and that [joseph Brainard]
had done it once before too; [and that] at that point, the
inmates were brought in for visitation and no further con-
versation among the three waiting took place.”

dawn further stated in her affidavit that she “was con-
tacted by [detectives] regarding this conversation in april
2004; that [she] related the incident as set forth [above] to
the detectives; [and] that [she] also told them that [the third
individual] had heard the conversation.”

andrews also filed an affidavit. In her affidavit, andrews
asserts that “law enforcement investigated the information
regarding statements made by Thomas Brainard and[,] fol-
lowing said investigation, the results were conveyed to
[andrews] by the [dodge] County attorney in a letter
dated april 27, 2004.” The letter notes: “Law enforcement
has figured out that the person who made the comment to
[dawn] was Thomas Brainard of hooper, Nebraska. [he]
advised the police that he recalled meeting [dawn] while
visiting his son[, joseph Brainard,] in the county jail in
March, 2004. When he asked [dawn] why her son was in
jail, she said he was charged with the [convenience store]
robbery. [Thomas] Brainard replied to her that [joseph
Brainard] had robbed [that convenience store] also. When
the police asked him what he meant by that comment, he
said he was referring to an earlier shoplifting incident when
. . . joseph Brainard had stolen some beer from the [con-
venience store]. . . . apparently Thomas Brainard, joseph
[Brainard’s] father, would equate the term of shoplifting
and robbery or robbing, which is what he explained to the
detectives when they spoke with him.” The affidavit of
andrews further asserts that she “attempted to contact
Thomas Brainard independently but was only able to locate
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a message number for him [and] did not receive a call from
[him] until after both sides had rested at the trial[,] at which
time he made a statement similar” to that described in the
county attorney’s letter.

andrews further asserted in her affidavit that “on june
10, 2004, [she] first became aware that joseph Brainard
was interviewed by the fremont Police department on
april 27, 2004, upon reading the same as part of the pre-
sentence investigation report prepared by the Probation
Office for use in this case.” andrews alleged that the inter-
view with joseph Brainard “constitutes newly discovered
evidence material to this cause of action in light of the
statements of Thomas Brainard, the resemblance of joseph
Brainard to the perpetrator, the statement by joseph
Brainard that he is a smoker and owns a BB gun shaped
like a pistol, and his history of theft from [a similar conve-
nience store].”

a hearing on the motion for new trial and supplemental
motion for new trial was held on june 28, 2004. at the
hearing, the court took judicial notice of the affidavits
filed by andrews and dawn and accepted a transcript of
the april 27 interview of joseph Brainard conducted by
officers of the fremont Police department into evidence.
a thorough re view of the transcript of the interview indi-
cates that at the time of the interview, he was 18 years old,
stood 5 feet 7 inches to 5 feet 8 inches tall, had facial hair,
had a history of shoplifting, including an incident when he
shoplifted from a similar convenience store, was a smoker,
had access to a gun similar to the one described by the
clerk in the instant case’s convenience store robbery, and
occasionally wore hats. The interview also indicates that
the officers conducting the interview took pictures of
joseph Brainard, but the pictures were not included with
the transcript.

at the hearing on the supplemental motion for new
trial, andrews asserted: “[O]ur whole defense was that
. . . Lykens did not commit this crime and, therefore,
someone else must have committed this — did commit
this crime. and late in the progress of this case, the name
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of joseph Brainard came up through comments made by
[Thomas Brainard], as indicated in the affidavits. and, in
fact, [the transcript of joseph Brainard’s interview] itself
indicates a connection with [a similar convenience store],
that he is basically the same age [and] height as the indi-
vidual that robbed [the convenience store], that he’s a
smoker, that he had access to a BB gun, which was al -
leged to be the . . . weapon used in the robbery, all of
these very similar to the identity of the traits used to iden-
tify the suspect in this particular case. That’s why we feel
that this additional information is important. I think it[s]
importance is borne out by the fact that it was included in
the [presentence investigation report] and that it would
serve as a basis for a new trial.” The district court took the
matter under advisement at the conclusion of the hearing
and subsequently denied both of Lykens’ motions for new
trial on july 1, 2004.

State v. lykens, 13 Neb. app. 849, 855-57, 703 N.W.2d 159,
164-66 (2005).

In reviewing the denial of Lykens’ supplemental motion for
new trial, the Court of appeals first determined that the transcript
of the interview with joseph Brainard (hereinafter Brainard) had
been withheld by the state and that it constituted newly discov-
ered evidence because it was evidence material to the defense
that could not with reasonable diligence have been discovered
and produced in the prior proceedings. The Court of appeals then
concluded that the court should have granted the motion for new
trial based on such newly discovered evidence.

In reaching its conclusion, the Court of appeals relied on
certain language in State v. Atwater, 245 Neb. 746, 515 N.W.2d
431 (1994), and interpreted Atwater “to mean that in cases
when the evidence alleged to be newly discovered was withheld
by the state, a defendant is entitled to a new trial if the omitted
evidence could have created a reasonable doubt that he or she
committed the alleged crime or crimes.” lykens, 13 Neb. app.
at 861, 703 N.W.2d at 168. Using this interpretation, the Court
of appeals determined that the interview with Brainard would
have allowed Lykens “to provide the jury with an alternate sus-
pect who could have committed the crime in the instant case,”
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and “reasonable doubt could have been created in the minds of
the jurors.” Id. at 862, 703 N.W.2d at 169. The Court of appeals
therefore concluded that the district court abused its discretion
in denying Lykens’ motion for new trial based on newly dis-
covered evidence.

The Court of appeals reversed Lykens’ conviction and
remanded the cause for a new trial. Because of its disposition
of the appeal on the basis of the new trial issue, the Court of
appeals did not consider Lykens’ assignments of error relating
to the motion to dismiss and the motion for mistrial.

The state petitioned for further review of the Court of
appeals’ decision. We granted the petition.

assIgNMeNTs Of eRROR
The state asserts on further review that the Court of appeals

erred in determining that the evidence in question had been
withheld by the state. The state further argues that even if the
evidence had been withheld, the Court of appeals applied the
wrong standard to determine whether the district court erred in
denying the motion for new trial based on such evidence.

sTaNdaRd Of RevIeW
[1,2] In a criminal case, a motion for new trial is addressed

to the discretion of the trial court, and unless an abuse of dis-
cretion is shown, the trial court’s determination will not be dis-
turbed. State v. Faust, 269 Neb. 749, 696 N.W.2d 420 (2005).
an abuse of discretion occurs when a trial court’s decision is
based upon reasons that are untenable or unreasonable or if its
action is clearly against justice or conscience, reason, and evi-
dence. Id.

aNaLysIs
lykens’ Motion for new Trial Should Be Analyzed
as a Brady Issue.

although Lykens framed his supplemental motion for new
trial as based on “[n]ewly discovered evidence,” in substance,
the basis on which Lykens sought a new trial was a claim that
the prosecution violated its duty under Brady v. Maryland, 373
U.s. 83, 83 s. Ct. 1194, 10 L. ed. 2d 215 (1963), to disclose
material evidence favorable to the defendant. Because Lykens
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framed the issue as one regarding “newly discovered evidence,”
the parties and the Court of appeals analyzed the issue using
a mix of principles regarding newly discovered evidence and
principles relating to the prosecution’s claimed failure to dis-
close evidence favorable to the defendant. We conclude that the
Court of appeals analyzed Lykens’ supplemental motion for
new trial under the wrong principles.

The substance of Lykens’ allegations in support of his sup-
plemental motion for new trial was that the state had failed to
disclose the police interview of Brainard to Lykens prior to
trial. Lykens claimed that such evidence was favorable to him
and that therefore, the state should have disclosed the interview
to him prior to trial. although Lykens described such evidence
as being “newly discovered evidence,” the claims Lykens made
in support of his motion for new trial are more akin to those
made by the defendants in cases such as State v. Van, 268 Neb.
814, 688 N.W.2d 600 (2004); State v. Shipps, 265 Neb. 342, 656
N.W.2d 622 (2003); and State v. Castor, 257 Neb. 572, 599
N.W.2d 201 (1999), which we analyzed under Brady. In Shipps,
we described the defendant’s basis for new trial as an assertion
that “the state wrongfully withheld exculpatory material . . .
depriving [the defendant] of a fair trial under U.s. Const.
amend. xIv and Neb. Const. art. I, § 3.” 265 Neb. at 352, 656
N.W.2d at 631. Our cases echo the language in Brady, which
language states that “the suppression by the prosecution of evi-
dence favorable to an accused . . . violates due process where
the evidence is material either to guilt or to punishment.” 373
U.s. at 87.

despite Lykens’ references in the supplemental motion for
new trial to “newly discovered evidence,” his allegations in sup-
port of the motion were in substance an assertion that the state
had wrongfully withheld exculpatory material in contravention
of Brady, and we determine that the motion should have been
analyzed as raising a Brady issue. Therefore, it was not neces-
sary for the Court of appeals to consider whether the interview
was “newly discovered evidence” and instead, it was only nec-
essary to consider whether, under the standards discussed below,
the evidence was “wrongfully” withheld by the state such that
Lykens was deprived of a fair trial.
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The Brady Issue Raised by lykens’ Motion for new Trial
Should Be Analyzed Under the Bagley Standard.

[3] We recently observed in Shipps, supra, that the state’s
duty to disclose exculpatory evidence to the defendant was rec-
ognized by the U.s. supreme Court in Brady v. Maryland, 373
U.s. 83, 83 s. Ct. 1194, 10 L. ed. 2d 215 (1963). In Shipps, we
referred to Brady and stated that “the suppression by the prose-
cution of evidence favorable to an accused upon request vio-
lates due process where the evidence is material either to guilt
or to punishment, irrespective of the good faith or the bad faith
of the prosecution.” 265 Neb. at 352, 656 N.W.2d 631. accord
Castor, supra. We note that although Brady spoke of the sup-
pression of evidence “upon request,” the Court in United States
v. Bagley, 473 U.s. 667, 682, 105 s. Ct. 3375, 87 L. ed. 2d 481
(1985), made clear that the prosecution’s duty under Brady to
disclose evidence which is material covers “the ‘no request,’
‘general request,’ and ‘specific request’ cases of prosecutorial
failure to disclose evidence favorable to the accused.” see, also,
Strickler v. Greene, 527 U.s. 263, 119 s. Ct. 1936, 144 L. ed.
2d 286 (1999) (duty to disclose material evidence applicable
even though there has been no request by accused and duty may
be violated where evidence has been suppressed either willfully
or inadvertently).

[4] In Bagley, the U.s. supreme Court considered what evi-
dence is material such that its nondisclosure was prejudicial to
the defendant. The standard for materiality set forth in Bagley
formed the basis for the “Bagley standard,” which standard we
have adopted and set forth in cases such as State v. Shipps, 265
Neb. 342, 656 N.W.2d 622 (2003), and State v. Castor, 257 Neb.
572, 599 N.W.2d 201 (1999). In Shipps, we stated:

favorable evidence is material, and constitutional error
results from its suppression by the state, if there is a rea-
sonable probability that, had the evidence been disclosed to
the defense, the result of the proceeding would have been
different. . . . a reasonable probability of a different result
is accordingly shown when the state’s evidentiary suppres-
sion undermines confidence in the outcome of the trial.

Shipps, 265 Neb. at 352, 656 N.W.2d at 631-32 (citing Castor,
supra). accord, State v. Faust, 269 Neb. 749, 696 N.W.2d 420
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(2005); State v. Van, 268 Neb. 814, 688 N.W.2d 600 (2004);
State v. Strohl, 255 Neb. 918, 587 N.W.2d 675 (1999); State v.
lotter, 255 Neb. 456, 586 Neb. 591 (1998); State v. Boppre, 234
Neb. 922, 453 N.W.2d 406 (1990); State v. Jackson, 231 Neb.
207, 435 N.W.2d 893 (1989).

Notwithstanding our adoption and consistent application of
the Bagley standard, the Court of appeals focused upon inciden -
tal language in State v. Atwater, 245 Neb. 746, 752, 515 N.W.2d
431, 435 (1994), which referred to United States v. Agurs, 427
U.s. 97, 96 s. Ct. 2392, 49 L. ed. 2d 342 (1976), which lan-
guage stated that “when the evidence has been withheld by the
prosecutor, the proper standard is that a constitutional error has
been committed if the omitted evidence creates a reasonable
doubt of guilt that otherwise did not exist.” Utilizing this lan-
guage in Atwater, the Court of appeals incorrectly concluded
that “in cases when the evidence alleged to be newly discovered
was withheld by the state, a defendant is entitled to a new trial
if the omitted evidence could have created a reasonable doubt
that he or she committed the alleged crime or crimes.” State v.
lykens, 13 Neb. app. 849, 861, 703 N.W.2d 159, 168 (2005).

The “reasonable doubt” standard set forth by the U.s. supreme
Court in Agurs and mentioned in Atwater was superseded in
United States v. Bagley, 473 U.s. 667, 105 s. Ct. 3375, 87 L. ed.
2d 481 (1985). We must therefore disapprove Atwater to the
extent it can be read to indicate that the “reasonable doubt” stan-
dard of Agurs rather than the Bagley standard is the proper stan-
dard to analyze whether evidence was wrongfully withheld by the
prosecution. similarly, we disapprove of the “could have created
a reasonable doubt” language in the Court of appeals’ opinion in
lykens, and reiterate that the Bagley standard is the appropriate
framework under which to analyze a Brady issue raised in a
motion for new trial.

Applying the Bagley Standard to the Brady Issue—There Was
no Brady Violation.

In view of our discussion above, we determine that Lykens’
supplemental motion for new trial should properly have been
analyzed as a Brady issue and that the Bagley standard should
have been used to analyze whether the Brainard interview was
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material. Lykens claims that the Brainard interview could have
been useful at trial to support Lykens’ theory that the robbery
was committed by another individual. The state responds that
the nondisclosure of the interview did not deprive Lykens of
a fair trial. The parties do not dispute that the interview of
Brainard was evidence that the state had in its possession and
did not disclose to Lykens prior to trial. This fact is sufficient to
establish that the evidence was “withheld,” and the question in
this case is therefore properly analyzed as a Brady issue.

We begin by noting that the mere determination that evidence
was withheld does not automatically indicate that the prosecu-
tion violated its Brady duty. as the U.s. supreme Court stated in
Strickler v. Greene, 527 U.s. 263, 281, 119 s. Ct. 1936, 144 L.
ed. 2d 286 (1999),

the term “Brady violation” is sometimes used to refer to
any breach of the broad obligation to disclose exculpatory
evidence—that is, to any suppression of so-called “Brady
material”—although, strictly speaking, there is never a real
“Brady violation” unless the nondisclosure was so serious
that there is a reasonable probability that the suppressed
evidence would have produced a different verdict.

The U.s. supreme Court continued: “There are three components
of a true Brady violation: the evidence at issue must be favorable
to the accused either because it is exculpatory, or because it is
impeaching; that evidence must have been suppressed by the
state, either willfully or inadvertently; and prejudice must have
ensued.” 527 U.s. at 281-82. It has been observed that “[p]reju-
dice in this context is interchangeable with the concept of mate-
riality . . . .” 5 Wayne R. Lafave et al., Criminal Procedure
§ 24.3(b) at 232 (2d ed. supp. 2006).

In view of the foregoing, the relevant inquiry in this case is
whether the nature of the evidence at issue was such that the
state’s failure to disclose it to Lykens prior to trial violated
Lykens’ due process rights. We conclude that in this case, the evi-
dence was not material under the Bagley standard and that there-
fore, the state’s failure to disclose it did not violate Lykens’ due
process rights and was not a sufficiently serious nondisclosure so
as to arise to a Brady violation. Therefore, the district court did
not abuse its discretion by denying Lykens’ supplemental motion
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for new trial, and the Court of appeals’ conclusion to the contrary
was error.

as noted above, the state has a duty under Brady v.
Maryland, 373 U.s. 83, 83 s. Ct. 1194, 10 L. ed. 2d 215 (1963),
to disclose exculpatory evidence that is material, and favorable
evidence is material under the Bagley standard “if there is a rea-
sonable probability that, had the evidence been disclosed to the
defense, the result of the proceeding would have been different.”
State v. Shipps, 265 Neb. 342, 352, 656 N.W.2d 622, 631 (2003).
In this regard, in Kyles v. Whitley, 514 U.s. 419, 434, 115 s. Ct.
1555, 131 L. ed. 2d 490 (1995), the U.s. supreme Court stated:
“The question is not whether the defendant would more likely
than not have received a different verdict with the evidence, but
whether in [the absence of the nondisclosed evidence] he re -
ceived a fair trial, understood as a trial resulting in a verdict wor-
thy of confidence.”

We now focus on the Brainard interview while noting that
Brainard was not a witness. In the interview, Brainard provided
a physical description of himself and stated that he smoked cig-
arettes and occasionally wore hats. Brainard stated that he had
fired BB guns in the past, but he did not state that he owned one.
although Brainard admitted that he had shoplifted, he denied
that he had ever robbed a convenience store using a gun, and
he specifically denied that he had committed the robbery that
was the subject of this prosecution. The interview evidence was
not of an impeaching nature, nor did it serve directly to excul-
pate Lykens. We do not think that the absence of the Brainard
interview denied Lykens a fair trial, and on the contrary, the
guilty verdict is worthy of confidence. see Kyles, supra. We
conclude that there is not a reasonable probability that had the
evidence been disclosed to the defense, the result of the pro-
ceeding would have been different. We conclude there was no
Brady violation.

Because we determine that there was no Brady violation
resulting from the state’s nondisclosure of the evidence at
issue, we conclude that the district court did not err in denying
a new trial on the basis of such evidence. The Court of appeals
therefore erred in reversing the district court’s denial of Lykens’
supplemental motion for new trial and in remanding the cause
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for a new trial, and accordingly, we reverse the ruling of the
Court of appeals.

CONCLUsION
We conclude that the Court of appeals used an improper

standard to analyze whether the nondisclosure of the Brainard
interview required a new trial. We further conclude that the
Court of appeals erred in concluding that the district court had
abused its discretion by denying Lykens’ supplemental motion
for new trial and in therefore reversing Lykens’ conviction and
remanding for a new trial. accordingly, we reverse the Court of
appeals’ decision.

We note that neither party sought further review of the Court
of appeals’ conclusion that the district court did not err in deny-
ing Lykens’ motion to suppress, and that conclusion is the law of
the case. Therefore, although we reverse the Court of appeals’
decision with respect to the motion for new trial, we do not dis-
turb the decision with respect to the motion to suppress. We fur-
ther note that because of its disposition of the new trial issue, the
Court of appeals did not consider Lykens’ assignments of error
with respect to his motion to dismiss and his remaining motion
for mistrial. We therefore reverse, and remand to the Court of
appeals to consider Lykens’ remaining assignments of error.

ReveRsed aNd ReMaNded fOR

fURTheR PROCeedINgs.

sTaTe Of NeBRasKa, aPPeLLee, v.
LesTeR WagNeR, aPPeLLaNT.

710 N.W.2d 627

filed March 10, 2006.    No. s-04-1104.

1. Postconviction: Proof: Appeal and Error. a defendant requesting postconviction

relief must establish the basis for such relief, and the findings of the district court will

not be disturbed unless they are clearly erroneous.

2. Postconviction: Appeal and Error. On appeal from a proceeding for postconvic-

tion relief, the lower court’s findings of fact will be upheld unless such findings are

clearly erroneous.

3. Effectiveness of Counsel: Proof. a defendant claiming ineffective assistance of

counsel must show that counsel’s representation fell below an objective standard of

reasonableness and that counsel’s deficient performance prejudiced the defendant.
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4. Constitutional Law: Attorney and Client: Appeal and Error. Counsel has a con-

stitutionally imposed duty to consult with a defendant about an appeal when there is

reason to think either (1) that a rational defendant would want to appeal (for example,

because there are nonfrivolous grounds for appeal) or (2) that this particular defendant

reasonably demonstrated to counsel that he or she was interested in appealing.

5. Courts: Appeal and Error. Only by considering all relevant factors in a given case

can a court properly determine whether a rational defendant would have desired an

appeal or that the particular defendant sufficiently demonstrated to counsel an inter-

est in an appeal.

6. Effectiveness of Counsel: Proof: Appeal and Error. To show prejudice related to

the failure to file an appeal, a defendant must demonstrate that there is a reasonable

probability that, but for counsel’s deficient failure to consult with him or her about an

appeal, the defendant would have timely appealed.

7. Sentences: Appeal and Error. sentences within statutory limits will be disturbed

by an appellate court only if the sentences complained of were an abuse of judicial

discretion.

8. Postconviction: Effectiveness of Counsel: Proof: Appeal and Error. In order to

obtain a new direct appeal as postconviction relief, a defendant must show, by a pre-

ponderance of the evidence, that the defendant was denied his or her right to appeal due

to the negligence or incompetence of counsel, and through no fault of his or her own.
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MeRRITT, jR., judge. affirmed.
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L.L.P., for appellant.

jon Bruning, attorney general, and james d. smith for
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WRIghT, j.
NaTURe Of Case

Pursuant to a plea agreement, Lester Wagner was charged by
amended information with manslaughter and use of a firearm to
commit a felony. Wagner entered pleas of no contest to the
charges, and he was convicted and sentenced. No direct appeal
was taken. approximately 4 years after sentencing, Wagner filed
a motion for postconviction relief claiming ineffective assistance
of counsel because counsel failed to consult with him concern-
ing a direct appeal. following an evidentiary hearing, the district
court denied Wagner’s motion for postconviction relief.
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sCOPe Of RevIeW
[1] a defendant requesting postconviction relief must estab-

lish the basis for such relief, and the findings of the district court
will not be disturbed unless they are clearly erroneous. State v.
Bao, 269 Neb. 127, 690 N.W.2d 618 (2005).

[2] On appeal from a proceeding for postconviction relief, the
lower court’s findings of fact will be upheld unless such findings
are clearly erroneous. State v. Ortiz, 266 Neb. 959, 670 N.W.2d
788 (2003).

faCTs
On july 2, 1998, Wagner was charged by information with

first degree murder. The information alleged that Wagner killed
Christopher Rucker in the perpetration of or attempt to perpe-
trate a robbery or burglary. Pursuant to a plea agreement, Wagner
was charged via an amended information with manslaughter and
use of a firearm to commit a felony. Wagner pleaded no contest
to the amended charges and was subsequently sentenced to a
term of 10 to 20 years in prison on the manslaughter conviction
and a consecutive term of 7 to 12 years in prison on the use of a
firearm conviction. he was given credit for 545 days served.

On september 5, 2003, Wagner filed a motion for postcon-
viction relief, asserting (1) that he was denied effective assist-
ance of counsel at trial because his trial counsel allowed him to
enter a plea of no contest to use of a firearm in conjunction with
a manslaughter charge and did not file a notice of appeal, (2) that
the trial court lacked subject matter jurisdiction over the offense
of use of a firearm to commit a felony and jurisdiction over
Wagner, (3) that the state engaged in prosecutorial misconduct
by allowing him to plead to the use of a firearm charge, and (4)
that he was denied effective assistance of counsel on appeal
because counsel did not inform Wagner that he had a right to
appeal. Wagner claimed that trial counsel informed him that if a
direct appeal was filed, the state would refile a felony murder
charge against him.

The district court denied an evidentiary hearing on Wagner’s
claim that he could not be convicted of manslaughter, an unin-
tentional crime, and use of a firearm to commit a felony, an
intentional crime. The court noted that when the felony which
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serves as the basis for a use of a firearm charge is an uninten-
tional crime, the accused cannot be convicted of use of a firearm
to commit a felony. see State v. Pruett, 263 Neb. 99, 638 N.W.2d
809 (2002). however, the court found that the firearm charge in
Wagner’s case was based on the underlying felony of attempted
robbery, an intentional crime. Therefore, the court concluded
there was no merit to this claim.

The district court found that Wagner was entitled to an evi-
dentiary hearing on the issue of whether his trial counsel advised
him concerning his right to a direct appeal and all matters related
solely to that issue. at the evidentiary hearing, Wagner testified
that prior to his signing the plea agreement, and as a part of his
discussions with trial counsel, he was informed that the county
attorney had stated that Wagner could not file a direct appeal if
he accepted the plea agreement. Wagner further testified that
although he was aware he would usually have a right to a direct
appeal, he believed he had “forfeited” that right by executing the
plea agreement. Wagner did not broach the issue of a direct
appeal with his trial counsel.

Wagner’s trial counsel testified that in his opinion, because
Wagner entered a plea, the only issue on appeal would have been
alleged excessive sentences. he had no recollection of dis-
cussing that issue or the issue of a direct appeal with Wagner.
Counsel said that if he had been asked by Wagner to appeal the
sentences, he would have because he had an ethical obligation to
do so. Counsel stated that he typically discussed with his clients
the right to appeal and the likelihood of success. Counsel re -
called advising Wagner of the penalties for the two charges that
were included in the plea agreement and the parameters of the
sentences for those charges. he also recalled informing Wagner
that he had to be truthful in his cooperation with the state.
Counsel remembered informing Wagner that if he did not take
the plea agreement, the state would proceed with a felony mur-
der charge. Immediately following sentencing, counsel asked
Wagner whether he was “okay” with the sentences, and Wagner
responded that he was. There was no discussion concerning a
direct appeal.

at the postconviction evidentiary hearing, the plea agreement
was received into evidence. The agreement provided that Wagner
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would truthfully disclose all information regarding his activities
and those of others related to the murder of Rucker and that he
would testify against certain codefendants. In exchange for
Wagner’s cooperation, the state would allow him to plead guilty
to manslaughter and use of a firearm to commit a felony. The
agreement stated: “No promises, agreements, or conditions have
been entered into other than those set forth in this letter, and none
will be entered into unless in writing and signed by all parties.”

The bill of exceptions from the plea hearing was also received
into evidence. It indicated that Wagner was arraigned on the
amended information and was informed of the possible penalties
for manslaughter and use of a firearm to commit a felony. he
was told that the maximum sentence he faced was a term of
imprisonment of not more than 70 years, a fine of not more than
$25,000, or any combination of the two, and that the minimum
sentence was 2 years in prison. The trial court also told Wagner
there was no maximum minimum sentence on the charges, so he
could be sentenced to 20 to 20 years in prison for the manslaugh-
ter charge and 50 to 50 years in prison for the firearm charge.
Wagner indicated that he did not need additional time to talk to
counsel about the possible sentences.

The bill of exceptions established that the trial court asked
Wagner if anyone had made any threat or used any force or held
out any inducement or promise, other than a plea agreement, to
get him to waive the rights explained to him and that Wagner
responded, “No.” Wagner said he voluntarily and freely waived
the rights as explained, and his counsel stated he believed that
Wagner understood the rights and the consequences of waiving
them and that the waiver was freely, voluntarily, knowingly, and
intelligently made. The court found beyond a reasonable doubt
that Wagner waived his rights freely, voluntarily, knowingly, and
intelligently, and it accepted his waiver.

Wagner also stated that he was satisfied with the job done by
his trial counsel, that he believed counsel was competent, that he
had sufficient time to talk to counsel, and that he did not need
additional time to talk to counsel. Wagner stated that counsel had
read and explained the plea agreement to him, that he understood
it, and that there had been no other promises made to him in
exchange for the pleas. at sentencing, Wagner stated that he had
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had an opportunity to talk with counsel about the presentence
investigation report and was not aware of any changes, correc-
tions, or additions needed. he indicated that he was ready to
be sentenced.

after the postconviction hearing, the district court found that
Wagner did not reasonably demonstrate that he was interested
in filing a direct appeal. during a discussion with trial counsel,
Wagner informed counsel that he was “okay” with the sentences
imposed. as a result of Wagner’s telling trial counsel he was
“okay” with the sentences, counsel did not discuss with Wagner
his right to a direct appeal. his trial counsel did not believe the
sentences were excessive. The district court found that follow-
ing sentencing, Wagner did not request that his counsel file a
direct appeal.

The district court found that Wagner knew he had the right to
a direct appeal, that he informed his trial counsel he was satis-
fied with the sentences imposed, and that he did not request that
a direct appeal be filed. The court concluded that it was only
after Wagner was sentenced and incarcerated and had conferred
with a legal aide that he began to think about the length of the
sentences imposed and the issues he raised on postconviction.
The court concluded that Wagner’s request for postconviction
relief should be denied in its entirety.

assIgNMeNTs Of eRROR
Wagner assigns as error (1) the district court’s finding that

Wagner knew he had a right to a direct appeal and (2) the district
court’s finding that counsel did not have a constitutionally
imposed duty to consult with Wagner about his right to a direct
appeal and its finding that counsel’s performance did not fall
below an objective standard of reasonableness.

aNaLysIs
It is Wagner’s burden to establish a basis for postconviction

relief. a defendant requesting postconviction relief must estab-
lish the basis for such relief, and the findings of the district court
will not be disturbed unless they are clearly erroneous. State v.
Bao, 269 Neb. 127, 690 N.W.2d 618 (2005).

The district court found that Wagner’s trial counsel was an
experienced criminal defense attorney and that Wagner discussed
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the contents of the plea agreement with counsel prior to its exe-
cution. The court determined that following sentencing, Wagner
did not request that his trial counsel file a direct appeal. There
was a discussion between Wagner and his trial counsel about the
sentences imposed, and Wagner informed counsel that he was
“okay” with the sentences. as a result, counsel did not discuss
with Wagner his right to a direct appeal. The court found that
although Wagner testified he thought he had forfeited his right to
a direct appeal, he knew he had such a right. On appeal from a
proceeding for postconviction relief, the lower court’s findings of
fact will be upheld unless such findings are clearly erroneous.
State v. Ortiz, 266 Neb. 959, 670 N.W.2d 788 (2003). Wagner has
not demonstrated that the district court’s findings of fact were
clearly erroneous.

[3] Pursuant to Strickland v. Washington, 466 U.s. 668, 688,
104 s. Ct. 2052, 80 L. ed. 2d 674 (1984), a defendant claiming
ineffective assistance of counsel must show that counsel’s rep-
resentation “fell below an objective standard of reasonableness”
and that counsel’s deficient performance prejudiced the defend-
ant. In the context of failure to file a direct appeal, the U.s.
supreme Court has held that the test to determine whether
counsel provided ineffective assistance announced in Strickland
applies to claims that counsel was constitutionally ineffective
for failing to file a notice of appeal. see Roe v. Flores-Ortega,
528 U.s. 470, 120 s. Ct. 1029, 145 L. ed. 2d 985 (2000).

In Flores-Ortega, the question concerned whether counsel
was deficient for not filing a notice of appeal when the defend-
ant had not clearly conveyed his wishes concerning an appeal.
The Court rejected the bright-line rule adopted by lower courts
that counsel must file a notice of appeal unless the defendant
specifically instructs otherwise and that failing to file an appeal
is per se deficient. Id. Where a defendant has not specifically
given instructions concerning an appeal, the first question to be
asked is whether counsel consulted with the defendant about an
appeal. Id. If counsel has consulted, that is, advised the defend-
ant about the advantages and disadvantages of taking an appeal,
“[c]ounsel performs in a professionally unreasonable manner
only by failing to follow the defendant’s express instructions
with respect to an appeal.” 528 U.s. at 478.
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[4] although the Court agreed that the better practice is for
counsel to routinely consult with the defendant regarding an
appeal, it rejected a bright-line rule requiring counsel to always
consult with the defendant concerning an appeal. Id. Instead, the
Court held that

counsel has a constitutionally imposed duty to consult with
the defendant about an appeal when there is reason to think
either (1) that a rational defendant would want to appeal (for
example, because there are nonfrivolous grounds for ap -
peal), or (2) that this particular defendant reasonably dem-
onstrated to counsel that he was interested in appealing.

528 U.s. at 480.
[5] The Court stated that to make this determination, postcon-

viction courts “must take into account all the information coun-
sel knew or should have known.” Id. The Court continued: “Only
by considering all relevant factors in a given case can a court
properly determine whether a rational defendant would have
desired an appeal or that the particular defendant sufficiently
demonstrated to counsel an interest in an appeal.” Id.

[6] The Court concluded that to show prejudice related to the
failure to file an appeal, “a defendant must demonstrate that there
is a reasonable probability that, but for counsel’s deficient failure
to consult with him about an appeal, he would have timely
appealed.” Roe v. Flores-Ortega, 528 U.s. 470, 484, 120 s. Ct.
1029, 145 L. ed. 2d 985 (2000). Whether a defendant meets his
burden depends on the facts of a particular case. “[e]vidence that
there were nonfrivolous grounds for appeal or that the defendant
in question promptly expressed a desire to appeal will often be
highly relevant in making this determination.” 528 U.s. at 485.

To prove deficient performance, a defendant can rely on
evidence that he sufficiently demonstrated to counsel his
interest in an appeal. But such evidence alone is insuffi-
cient to establish that, had the defendant received reason-
able advice from counsel about the appeal, he would have
instructed his counsel to file an appeal.

528 U.s. at 486.
In the case at bar, the convictions followed the entry of a plea

agreement. In such a case, the court reviewing for ineffective
assistance of counsel should take into consideration whether the
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defendant received the sentence he bargained for as part of the
plea agreement and whether any appeal rights were reserved by
the agreement. Wagner was informed by the trial court as to the
possible sentences he could receive for the charges to which he
pleaded no contest, and the sentences imposed were within that
range. The plea agreement, which was received into evidence at
the evidentiary hearing, made no reference to Wagner’s appeal
rights or to a waiver of those rights.

The testimony offered at the evidentiary hearing supported a
finding that trial counsel’s performance was not deficient. see
Roe v. Flores-Ortega, supra. The evidence here does not sug-
gest that Wagner gave express instructions to counsel regarding
an appeal.

Wagner entered pleas of no contest, and on appeal, he could
have claimed the sentences were excessive. Wagner was sen-
tenced to a term of 10 to 20 years in prison for manslaughter
and a term of 7 to 12 years in prison for use of a firearm to com-
mit a felony. Manslaughter is a Class III felony, Neb. Rev. stat.
§ 28-305 (Reissue 1995), and Wagner faced a minimum sen-
tence of 1 year in prison and a maximum sentence of 20 years
in prison, a $25,000 fine, or both, see Neb. Rev. stat. § 28-105
(Reissue 1995). Under Neb. Rev. stat. § 28-1205 (Reissue
1995), use of a firearm to commit a felony is a Class II felony,
and the sentence for such a crime is consecutive to any other
sentence imposed. Wagner faced imprisonment for a term of 1
to 50 years for this conviction. see § 28-105.

[7] Wagner’s sentences were within the statutory ranges.
sentences within statutory limits will be disturbed by an appel-
late court only if the sentences complained of were an abuse of
judicial discretion. State v. Cook, 266 Neb. 465, 667 N.W.2d
201 (2003). Wagner had no nonfrivolous basis for an appeal,
and thus, he has not shown that he was prejudiced by the fact
that no appeal was filed. he also has not shown there was a rea-
sonable probability that he would have timely appealed but for
the fact that counsel did not specifically consult with him about
an appeal.

[8] We have held that “in order to obtain a new direct appeal
as postconviction relief, the defendant must show, by a prepon-
derance of the evidence, that the defendant was denied his or her
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right to appeal due to the negligence or incompetence of coun-
sel, and through no fault of his or her own.” State v. Curtright,
262 Neb. 975, 983, 637 N.W.2d 599, 605 (2002). Wagner has
not demonstrated that he was denied his right to appeal due to
the negligence or incompetence of counsel. The district court did
not err in finding that Wagner was not entitled to postconvic-
tion relief.

CONCLUsION
The judgment of the district court is affirmed.

affIRMed.
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1. Disciplinary Proceedings: Appeal and Error. When no exceptions to the referee’s

findings of fact are filed by either party in a disciplinary proceeding, the court may,

at its discretion, adopt the findings of the referee as final and conclusive.

2. ____: ____. a proceeding to discipline an attorney is a trial de novo on the record, in

which the Nebraska supreme Court reaches a conclusion independent of the findings

of the referee.

3. Appeal and Error. Under existing case law, the Nebraska supreme Court is limited

in its review to examining only those items to which the parties have taken exception.

4. Disciplinary Proceedings. violation of a disciplinary rule is a ground for discipline.

5. ____. To determine whether and to what extent discipline should be imposed in a

lawyer discipline proceeding, the Nebraska supreme Court considers the following

factors: (1) the nature of the offense, (2) the need for deterring others, (3) the main-
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the attitude of the respondent generally, and (6) the respondent’s present or future fit-
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heNdRy, C.j., CONNOLLy, geRRaRd, sTePhaN, MCCORMaCK,
and MILLeR-LeRMaN, jj.

PeR CURIaM.
The issue presented in this attorney disciplinary proceeding is

what sanction should be imposed on the respondent, Thomas M.
Petersen, for his serial neglect of client matters. for the reasons
that follow, we impose an indefinite suspension from the prac-
tice of law with no possibility of reinstatement prior to february
1, 2008.

BaCKgROUNd
[1] There were no exceptions filed to the referee’s report in

this case. When no exceptions to the referee’s findings of fact are
filed by either party in a disciplinary proceeding, the court may,
at its discretion, adopt the findings of the referee as final and
conclusive. State ex rel. Counsel for Dis. v. Mills, 267 Neb. 57,
671 N.W.2d 765 (2003). We must also consider the circum-
stances of two prior disciplinary proceedings involving Petersen.
Thus, the following facts are found in either the referee’s report
to this case; State ex rel. Counsel for Dis. v. Petersen, 264 Neb.
790, 652 N.W.2d 91 (2002) (Petersen I ); or State ex rel. Counsel
for Dis. v. Petersen, 267 Neb. 176, 672 N.W.2d 637 (2004)
(Petersen II ).

jeNNIfeR WeeKs (PeTeRSen I )
Petersen was admitted to the practice of law in Nebraska on

april 14, 1995. In 1998, Petersen was retained by jennifer Weeks
to represent her in a personal injury claim arising from a motor
vehicle accident. On july 5, 2000, the Counsel for discipline
received the complaint from Weeks that gave rise to our opinion
in Petersen I. generally, Weeks complained that Petersen had
negotiated a settlement on Weeks’ behalf, but had retained settle-
ment funds to which he was not entitled. Petersen was charged
with violation of a disciplinary rule; conduct involving dishon-
esty, fraud, deceit, or misrepresentation; and knowingly making
a false statement of law or fact. although the evidence in that
case showed that Petersen failed to supervise and control the
activities of his employees and that his office management was
sloppy, Petersen had not been charged with that conduct. Thus,
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we dismissed the charges against Petersen. Our decision was
entered on October 18, 2002. see Petersen I.

jUdITh sTaRK

In june 2000, judith stark retained Petersen to represent her
in a claim arising out of a motor vehicle accident that occurred
on september 8, 1998. Petersen and his associates began work-
ing on the case. In february 2001, stark sent a letter to Petersen
advising him about the state of her health, explaining that her
insurance company was contacting her, and asking for advice.
No one from Petersen’s firm replied to stark’s letter or returned
her telephone calls. In june 2001, one of Petersen’s associates
sent stark a “Personal Impact Questionnaire,” soliciting infor-
mation from stark to be incorporated into a demand letter. stark
completed the questionnaire. No member of Petersen’s firm ever
contacted the driver of the other vehicle involved in stark’s acci-
dent or the owner of the vehicle. No member of Petersen’s firm
contacted stark’s insurance company regarding underinsured or
uninsured motorist coverage. No specific demand was ever made
of the other driver’s insurance company.

On february 28, 2002, Petersen claims to have sent a letter
of disengagement to stark; stark claims not to have received it.
On October 10, Petersen was contacted at his office, and he sent
another letter to stark, enclosing a copy of the letter dated
february 28, 2002. Petersen advised stark that the statute of
limitations had elapsed on her claim, but that he would try to
secure a $5,500 settlement offer that had been proposed earlier
by the other driver’s insurer. Petersen advised stark that he was
acting out of courtesy, not “re-accepting” her case.

Nonetheless, Petersen later filed suit against the insurer in the
douglas County district Court seeking to enforce the settlement
offer. The insurer sent discovery requests to Petersen to which
Petersen did not respond, despite the filing of motions to com-
pel. The case was dismissed on august 11, 2003, as a sanction
for failing to respond to discovery. In december, Petersen paid
stark $5,000 to resolve her claim against him and his firm. stark
believed that the funds came from the insurer, and the respond-
ent admitted that he may have contributed to that misunder-
standing, although he said he did not intend to mislead her.
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MIChaeL COLe

In October 2002, Petersen was retained to represent Michael
Cole in his appeal of a state court criminal conviction. Petersen
had not represented Cole at trial. On October 21, 2002 (3 days
after we entered our decision in Petersen I ), Petersen perfected
Cole’s appeal. The initial brief was due on january 9, 2003. On
january 8, Petersen requested an extension of brief date until
february 10, which request was granted. On february 12, the
Clerk of the Nebraska supreme Court and Court of appeals
(Clerk’s Office) sent Petersen a notice of default. On february
19, Petersen filed another motion to extend the brief date, and
the brief date was extended to april 1. On april 14, the Clerk’s
Office sent another notice of default and advised Petersen that
the appeal would be dismissed if the brief were not filed within
10 days. Petersen finally replied on april 29, with another
motion to extend brief date. The brief date was extended until
May 19. On june 10, the Clerk’s Office sent another notice of
default, and on june 27, the appeal was dismissed for failure to
file briefs. The Court of appeals’ mandate issued on july 29,
2003. On august 1, Petersen filed a motion to recall the man-
date, which was overruled on august 7.

Petersen had been paid $10,000 to prosecute Cole’s appeal.
some of the money has been refunded.

LeONeL gaRCIa-gaRIBay (PeTeRSen II )
On april 28, 2003, the U.s. Court of appeals for the eighth

Circuit entered an order for Petersen to show cause why he
should not be disciplined for failing to file the brief of Leonel
garcia-garibay, whom Petersen was representing on appeal in
that court. The brief had been due on March 21, but had not
been filed. a similar order to show cause, in the same case, was
filed on May 22. Petersen filed a response on May 22, claiming
that Petersen’s former secretary had been “intentionally
attempting to harm [him] and [his] business” and intentionally
hiding mail and failing to forward messages or calendar impor-
tant items. Petersen claimed that his secretary had been to
blame for failing to file the brief. Petersen sought a 60-day
extension of brief date. The brief date was extended to july 14.
On july 25, the court entered an order relieving Petersen of his
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appointment for failure to file a timely brief. On the same date,
the court entered an order suspending Petersen from practice
before the court for 2 years.

On august 4, 2003, Petersen filed a motion for reconsidera-
tion of his suspension. In the motion, Petersen claimed that on
May 30, he had fired two of his support staff and his only associ-
ate and that since then, he had associated with other attorneys in
an effort to reduce his caseload. Petersen attached a copy of a
motion to extend brief date that he claimed he had filed before the
brief was due but “which was apparently not received by the
Court.” Petersen also asserted that his “longtime friend and confi-
dant” had been seriously ill “involving some strange injury that
periodically caused paralysis of the upper extremities, confusion
and strange behavior” and that Petersen had been preoccupied by
concern, time for doctor’s visits, and other support, to the detri-
ment of his legal practice. The motion was overruled on august 6.

On august 8, 2003, Petersen filed a motion for a stay and
expedited hearing, seeking an opportunity to apologize to the
court and demonstrate that the occurrence was inadvertent.
Petersen stated that he had reordered and improved his practice
“to ensure nothing remotely similar happens in the future.”
Petersen explained that the damage from the court’s suspension
to him, his clients, and his employees would be irreparable. a
hearing was held on september 11, and on september 17, the
court granted Petersen’s motion for further reconsideration and
modified the suspension to a period of 30 days from the date of
the order.

On january 2, 2004, we granted Counsel for discipline’s
motion for reciprocal discipline and suspended Petersen for 30
days. see Petersen II.

BRIaN LaCy

On October 21, 2002 (3 days after our decision in Petersen I),
Petersen filed a declaratory judgment action in the U.s. district
Court for the district of Nebraska on behalf of Brian Lacy, aris-
ing out of Lacy’s claim against his underinsured motorist cover-
age insurer. The insurer served discovery on Petersen in May and
june 2003. On july 23, the court scheduled a scheduling confer-
ence for November 14 and notified Petersen of the conference.
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On October 17, 2003 (a month after the eighth Circuit
granted Petersen’s motion to reconsider his suspension before
that court), the insurer filed a motion to compel responses to
its previous  discovery. Petersen did not respond to the motion
to compel. On November 10, the court granted the motion to
compel and entered an order to show cause why sanctions
should not be entered if the discovery responses were not
served by November 24. On November 18, the scheduling con-
ference was rescheduled for december 19. Petersen did not
comply with the order to show cause and did not attend the
scheduling conference. sometime thereafter, Petersen called the
magistrate judge’s chambers to apologize. On december 23, the
insurer filed an additional motion to compel. On january 2,
2004, as previously noted, we suspended Petersen for 30 days.
see Petersen II.

On january 7, 2004, the magistrate judge granted the insurer’s
motion for attorney fees resulting from the motion to compel
and entered an order to show cause why Petersen should not be
held in contempt for failing to attend the scheduling conference.
The scheduling conference was rescheduled for january 23.
Petersen filed a written notice of his suspension with the Clerk
of the U.s. district Court on january 13 and did not attend the
scheduling conference. The magistrate judge recommended that
as sanctions for failing to comply with discovery orders or attend
conferences, Petersen be ordered to pay attorney fees and the
lawsuits be dismissed. Petersen’s successor counsel avoided dis-
missal of the lawsuits; Petersen was sanctioned $891 in attorney
fees, which have been paid.

evIdeNCe Of MITIgaTINg CIRCUMsTaNCes

Petersen testified that the “overwhelming situation” that he
had was that when he graduated law school, he wanted a big firm.
Petersen said that he chose some “poor people” to run his firm
with him, and “it all sort of came to a head about the time that
[he] started getting Bar complaints, and [he] was overwhelmed
with cases, several hundred of them at the time, and [he] had
some employees that [he] had to let go.” Petersen said that he
“tried as best [he] could to discharge many of them, but in some
cases the damage had already been done.” Petersen admitted that

sTaTe ex ReL. COUNseL fOR dIs. v. PeTeRseN 267

Cite as 271 Neb. 262



he accepted some cases in areas of the law in which he did not
have the appropriate expertise.

Petersen testified that since the complaints had come for-
ward, he had discharged any type of case other than criminal
defense and had reduced his caseload to less than 20 cases.
Petersen also testified that in response to his first suspension, he
suffered from depression for a while and that “there was [sic]
some indications of [his] substance abuse, alcohol and so forth,
and [he] was starting to drink more.” Petersen testified that he
had addressed those issues through alcoholics anonymous
(aa) and the Nebraska Lawyers assistance Program, stating: “I
go to a meeting a day. I go to — I have sponsors. I have some-
body that I address on a daily basis.” Petersen also testified that
he was seeing a counselor. Petersen stated that he had a super-
vising attorney through this court who assisted him when nec-
essary and that he was also assisted by judges and lawyers he
encountered through his aa meetings. Petersen admitted that he
had never gone under a formal contract with the Nebraska
Lawyers assistance Program, however, because he “wasn’t
going to go to formal treatment.”

at oral argument, Counsel for discipline offered evidence
that Petersen had been accepted into a “highly structured sober
living, modified social model, alcohol and drug free program”
in California. The evidence indicated that Petersen had signed
a 90-day contract, but had verbally committed to a 6-month to
1-year program. Counsel for Petersen did not object to the evi-
dence, and this court accepted it into the record. see, State ex
rel. Counsel for Dis. v. Jones, 270 Neb. 471, 704 N.W.2d 216
(2005) (proceeding to discipline attorney is trial de novo on
 record); Prucha v. Kahlandt, 260 Neb. 366, 618 N.W.2d 399
(2000) (appellate court may consider agreed circumstances pre-
sented to it in brief or argument).

RefeRee’s ReCOMMeNdaTIONs

The referee found, pursuant to Petersen’s admissions, that
Petersen’s conduct constituted violations of Canon 1,
dR 1-102(a)(1) (violation of disciplinary rules) and
dR 1-102(a)(5) (engaging in conduct prejudicial to adminis -
tration of justice); Canon 6, dR 6-101(a)(3) (neglecting legal
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matter entrusted to him); Canon 6, dR 6-102(a) (attempting
to exonerate himself from or limit his liability to client for
his personal malpractice); and Canon 7, dR 7-101(a)(2) (fail-
ing to carry out contract of employment entered into with client
for professional services), of the Code of Professional
Responsibility. The referee recommended a suspension from
the practice of law for 180 days. The referee disagreed with the
parties’ recommendation that Petersen be given credit for the
period of his prior suspension. The referee further expressed
concern with Petersen’s failure to obtain “formal treatment” for
substance abuse. The referee recommended that reinstatement
to the practice of law be conditioned on proof of fitness to prac-
tice law and that Petersen be placed on probation for 2 years and
be required to engage an attorney to monitor his practice during
his probation.

exCePTIONs
as previously noted, there were no exceptions filed to the

referee’s report in this case. When no exceptions are filed, the
Nebraska supreme Court may consider the referee’s findings
final and conclusive. State ex rel. Counsel for Dis. v. Simmons,
270 Neb. 429, 703 N.W.2d 598 (2005). Thus, the only issue in
this case is the appropriate discipline to be imposed.

sTaNdaRd Of RevIeW
[2] a proceeding to discipline an attorney is a trial de novo

on the record, in which the Nebraska supreme Court reaches a
conclusion independent of the findings of the referee. Id.

aNaLysIs
[3] Under existing case law, the Nebraska supreme Court is

limited in its review to examining only those items to which the
parties have taken exception. State ex rel. Counsel for Dis. v.
Apker, 263 Neb. 741, 642 N.W.2d 162 (2002). Under Neb. Ct.
R. of discipline 10(L) (rev. 2005), the Nebraska supreme Court
may, in its discretion, consider the referee’s findings as final
and conclusive. Id. accordingly, we find, on our de novo exam-
ination of the record, clear and convincing evidence that
Petersen’s conduct, set forth above, violated dR 1-102(a)(1)
and (5), dR 6-101(a)(3), dR 6-102(a), and dR 7-101(a)(2).
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We note that all of the conduct at issue in this case occurred
prior to the september 1, 2005, effective date of the Nebraska
Rules of Professional Conduct and is, thus, governed by the
now-superseded Code of Professional Responsibility.

[4,5] violation of a disciplinary rule is a ground for disci-
pline. State ex rel. Counsel for Dis. v. James, 267 Neb. 186, 673
N.W.2d 214 (2004). To determine whether and to what extent
discipline should be imposed in a lawyer discipline proceeding,
the Nebraska supreme Court considers the following factors:
(1) the nature of the offense, (2) the need for deterring others,
(3) the maintenance of the reputation of the bar as a whole, (4)
the protection of the public, (5) the attitude of the respondent
generally, and (6) the respondent’s present or future fitness to
continue in the practice of law. State ex rel. Counsel for Dis. v.
Sutton, 269 Neb. 640, 694 N.W.2d 647 (2005).

In this case, our primary concern is the protection of the pub-
lic. Petersen’s repeated neglect of client matters has obviously
been injurious to those who have trusted him with their legal
problems. While Petersen’s after-the-fact explanations of his
conduct have changed from instance to instance, Petersen’s rec-
ord shows a clear pattern of neglect. The protection of the pub-
lic demands that Petersen not again abuse the trust of a client.

Nor are we persuaded that Petersen’s recent revelation of a
substance abuse problem is a sufficient mitigating circumstance
to avoid a lengthy suspension. Petersen’s testimony before the
referee indicated that his problem with substance abuse began
after his first suspension from the practice of law. There is no
evidence in the record to indicate otherwise. But most of the
instances of neglect contained in this record occurred before that
suspension. In other words, based on our de novo review of this
record, we cannot conclude that Petersen’s substance abuse was
a cause of these instances of neglect. Rather, the record indicates
that Petersen has repeatedly and consistently neglected client
matters for a period of years, however inconsistent he may have
been in explaining his behavior.

[6] an attorney’s admission of responsibility for his or her
actions reflects positively upon his or her attitude and character
and is to be considered in determining the appropriate disci-
pline. State ex rel. Counsel for Dis. v. Mills, 267 Neb. 57, 671
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N.W.2d 765 (2003). Petersen’s admissions of responsibility for
his conduct have come only when faced with discipline, and
even when discipline has been imposed, those sanctions have
not prevented further misconduct. In fact, in some cases, new
misconduct has arisen only days after the resolution of a previ-
ous disciplinary proceeding. It is one thing to admit responsi-
bility for past actions, but quite another to display that respon-
sibility by modifying behavior. This record displays some of the
former, but none of the latter. To the contrary, while Petersen
claims to be addressing his substance abuse problem, the record
also evidences many other instances in which Petersen has
claimed to have addressed the issues leading to his misconduct,
only to have new issues arise.

The other dispositive factor is Petersen’s present fitness to
practice law, which is not demonstrated in the record before us.
Petersen has professed to have turned over new leaves before.
It is the sincere hope of this court that Petersen is able to solve
the problems that have afflicted him, whatever they may be. But
unlike past incidents, in this case, Petersen will be required to
demonstrate that he has addressed those problems before he is
again placed in a position of trust. We accept the evidence that
Petersen is seeking treatment, but we are unwilling to accept
another of Petersen’s assurances, that nothing similar will hap-
pen again, without proof to that effect.

We conclude protection of the public demands that Petersen
be suspended from the practice of law for an indefinite period,
with no possibility of reinstatement prior to february 1, 2008.
Compare State ex rel. nSBA v. Aupperle, 256 Neb. 953, 594
N.W.2d 602 (1999). Upon application for reinstatement,
Petersen shall have the burden of proving that he has not prac-
ticed law during the period of suspension and that he has met the
requirements of Neb. Ct. R. of discipline 16 (rev. 2004). In addi-
tion, reinstatement shall be conditioned upon (1) the payment of
all costs of this action, which are hereby taxed to Petersen; (2) a
showing by independent third-party proof that Petersen has con-
tinued active participation in a recovery program and has main-
tained abstinence from the use of alcohol during the period of
suspension; and (3) the submission by Petersen and approval by
this court of a probation plan, to be in effect for a period of 2
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years following reinstatement, whereby Petersen’s recovery pro-
gram, his office management, and his compliance with the
Nebraska Rules of Professional Conduct would be monitored by
the Nebraska Lawyers assistance Program and the Counsel for
discipline. failure to comply with the terms of the probation
plan would constitute grounds for further disciplinary action.

We are aware that new formal charges have been filed against
Petersen, based upon other allegations of serious misconduct
that have not been discussed in this opinion. Those charges have
not been considered in our deliberations in the instant case, and
will proceed and be resolved separately.

jUdgMeNT Of sUsPeNsION.
WRIghT, j., not participating.

RUTh POhLMaNN, By aNd ThROUgh MeRLyN POhLMaNN,
heR aTTORNey IN faCT aNd NexT fRIeNd, aPPeLLaNT,

v. NeBRasKa dePaRTMeNT Of heaLTh aNd

hUMaN seRvICes eT aL., aPPeLLees.
710 N.W.2d 639

filed March 10, 2006.    No. s-04-1327.

1. Administrative Law: Judgments: Appeal and Error. a judgment or final order ren-

dered by a district court in a judicial review pursuant to the administrative Procedure

act may be reversed, vacated, or modified by an appellate court for errors appearing

on the record.

2. ____: ____: ____. When reviewing an order of a district court under the administrative

Procedure act for errors appearing on the record, the inquiry is whether the decision

conforms to the law, is supported by competent evidence, and is not arbitrary, capri-

cious, or unreasonable.

3. Judgments: Appeal and Error. Whether a decision conforms to law is by definition

a question of law, in connection with which an appellate court reaches a conclusion

independent of that reached by the lower court.

4. Medical Assistance: Federal Acts: States. a state is not obligated to participate in

the Medicaid program; however, once it has voluntarily elected to participate, it must

comply with standards and requirements imposed by federal statutes and regulations.

5. Appeal and Error. an appellate court will not consider an issue on appeal that was

not presented to or passed upon by the trial court.

appeal from the district Court for Lancaster County: sTeveN d.
BURNs, judge. Reversed and remanded with directions.
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heNdRy, C.j., CONNOLLy, geRRaRd, sTePhaN, MCCORMaCK,
and MILLeR-LeRMaN, jj.

sTePhaN, j.
This is an appeal from an order of the district court for

Lancaster County affirming an order of the Nebraska department
of health and human services (dhhs) which denied Ruth
Pohlmann’s application for Medicaid benefits. The denial was
based upon Ruth’s status as a beneficiary of a testamentary trust
established by her late husband, herman Pohlmann. We reverse,
based upon our conclusion that dhhs and the district court erred
in determining that the trust corpus was a disqualifying asset.

faCTs
On august 10, 1982, herman executed his last will and testa-

ment, which provided for the creation of two separate trusts fol-
lowing his death. a marital trust was to be established using the
residue of any property that herman owned at death and that he
did not otherwise dispose of in the rest of his will. herman’s
wife, Ruth, was to receive all of the net income from this trust
and was entitled to disbursement of all or a part of the principal
upon her written request or, should she become incapacitated, at
her trustee’s discretion, for her health, education, support, or
maintenance. The second trust, the herman and Ruth C.
Pohlmann family Trust (family Trust), was to be funded with an
amount of herman’s property, real or personal, “equal to the uni-
fied credit (allowable in determining the federal estate tax pay -
able by reason of [herman’s] death, i.e. unified credit $62,800
equals $225,000 tax exempt property).” The will directed that
Ruth was to receive from the family Trust “all of the accumula-
tive income from the individual funds and such portion of the
principal as [the trustee] may, from time to time, deem appropri-
ate for her health, education, support or maintenance.” Ruth’s
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rights with respect to the corpus of the family Trust were to end
should she remarry, at which time she would be entitled to the
income only. herman and Ruth’s children and grandchildren
were beneficiaries of the remainder of the family Trust.
herman’s will appointed Ruth as personal representative of his
estate or, alternatively, their two children Merlyn Pohlmann and
verona Lee gumaer as copersonal representatives.

following herman’s death, his will was admitted to probate,
and on january 24, 2000, the copersonal representatives exe-
cuted two deeds of distribution conveying four parcels of real
property to the trustee of the family Trust. The deeds of distri-
bution were recorded in Thayer County, Nebraska, on March 2,
2002. The marital trust was never funded.

On june 6, 2003, Merlyn, as attorney in fact for Ruth, applied
to dhhs for Medicaid benefits on her behalf. at that time and
during the pendency of this case, Ruth was a resident of a nurs-
ing home in deshler, Nebraska. On june 30, dhhs denied
Ruth’s request for Medicaid benefits after determining that she
was ineligible for assistance because she had available resources
exceeding the program standard of $4,000. The decision was
based in part upon the balance in her bank accounts and in
part upon resources which dhhs believed were available to
Ruth under the testamentary trust established by herman’s will.
Merlyn appealed the decision on Ruth’s behalf, contending that
while the income from the family Trust was an available re -
source, the corpus of the trust was not. a hearing was held on
October 1. at the time of the hearing, the balance in Ruth’s bank
accounts was less than the $4,000 disqualification limit. The
hearing officer affirmed the dhhs decision, based upon her
reading of the provisions concerning the marital trust and the
application of 42 U.s.C. § 1396p(d)(3)(B)(i) (2000), which
deems that resources of an irrevocable trust are available to an
applicant if there are “any circumstances” under which payment
could be made for the benefit of the applicant.

a petition for review of the dhhs decision was filed on
Ruth’s behalf pursuant to the administrative Procedure act. The
district court for Lancaster County affirmed the dhhs decision.
In its order, the court noted that the marital trust had never been
funded and thus limited its review to the family Trust. applying
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the “any circumstances” test of § 1396p(d)(3)(B)(i) and 469
Neb. admin. Code, ch. 2, § 009.07a5b(2) (2001), to the lan-
guage of the family Trust, the district court found that Ruth
“could receive payments from the irrevocable family Trust to
pay for her medical expenses.” It held that she was therefore
ineligible for Medicaid benefits. Ruth filed this timely appeal.

assIgNMeNT Of eRROR
Ruth assigns, restated, that the district court erred in determin-

ing that the corpus of the family Trust was an available resource
for purposes of determining her eligibility for Medicaid benefits.

sTaNdaRd Of RevIeW
[1-3] a judgment or final order rendered by a district court in

a judicial review pursuant to the administrative Procedure act
may be reversed, vacated, or modified by an appellate court for
errors appearing on the record. McCray v. nebraska State
Patrol, ante p. 1, 710 N.W.2d 300 (2006); Tyson Fresh Meats v.
State, 270 Neb. 535, 704 N.W.2d 788 (2005). When reviewing
an order of a district court under the administrative Procedure
act for errors appearing on the record, the inquiry is whether
the decision conforms to the law, is supported by competent
evidence, and is not arbitrary, capricious, or unreasonable. Id.
Whether a decision conforms to law is by definition a question
of law, in connection with which an appellate court reaches a
conclusion independent of that reached by the lower court.
McCray v. nebraska State Patrol, supra; Stejskal v. Department
of Admin. Servs., 266 Neb. 346, 665 N.W.2d 576 (2003).

aNaLysIs
[4] The marital trust provided for in herman’s will was never

funded. Therefore, we need only examine the decision below in
the context of the family Trust. We are presented with the ques-
tion of whether the corpus of an irrevocable, discretionary tes-
tamentary trust is a resource available to the beneficiary spouse
of the grantor for purposes of determining the spouse’s eligibil-
ity for Medicaid benefits. Medicaid is a cooperative federal pro-
gram supervised by the U.s. department of health and human
services through the health Care financing administration.
see, 42 U.s.C. § 1396 et seq. (2000); Bethesda Found. v.
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nebraska Dept. of Soc. Servs., 243 Neb. 130, 498 N.W.2d 86
(1993); Boruch v. nebraska Dept. of Health & Human Servs.,
11 Neb. app. 713, 659 N.W.2d 848 (2003). Medicaid funds are
used to provide medical assistance to persons whose resources
are insufficient to meet the cost of necessary medical care.
Boruch v. nebraska Dept. of Health & Human Servs., supra. a
state is not obligated to participate in the Medicaid program;
however, once it has voluntarily elected to participate, it must
comply with standards and requirements imposed by federal
statutes and regulations. Haven Home, Inc. v. Department of
Pub. Welfare, 216 Neb. 731, 346 N.W.2d 225 (1984); Boruch v.
nebraska Dept. of Health & Human Servs., supra. Nebraska
has elected to participate in the Medicaid program by its enact-
ment of Neb. Rev. stat. § 68-1018 et seq. (Reissue 2003, Cum.
supp. 2004 & supp. 2005), and dhhs is responsible for the
administration of the Medicaid program in this state. Bethesda
Found. v. nebraska Dept. of Soc. Servs., supra; Boruch v.
nebraska Dept. of Health & Human Servs., supra.

Under federal law, a state participating in the Medicaid pro-
gram must establish resource standards for the determination of
eligibility. § 1396a(a)(17)(B). These standards must take into
account “only such income and resources as are, as determined
in accordance with standards prescribed by the secretary [of the
U.s. department of health and human services], available to
the applicant or recipient.” § 1396a(a)(17)(B). see, Himes v.
Shalala, 999 f.2d 684 (2d Cir. 1993); Martin v. Kansas Dept. of
SRS, 26 Kan. app. 2d 511, 988 P.2d 1217 (1999).

Both dhhs and the district court utilized § 1396p(d) in deter-
mining whether the family Trust corpus was a resource available
to Ruth. for purposes of that subsection,

an individual shall be considered to have established a trust
if assets of the individual were used to form all or part of
the corpus of the trust and if any of the following individ-
uals established such trust other than by will:

(i) The individual.
(ii) The individual’s spouse.
(iii) a person, including a court or administrative body,

with legal authority to act in place of or on behalf of the
individual or the individual’s spouse.
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(iv) a person, including any court or administrative body,
acting at the direction or upon the request of the individual
or the individual’s spouse.

(emphasis supplied.) § 1396p(d)(2)(a). With respect to irrevo-
cable trusts, the federal statute further provides that

if there are any circumstances under which payment from
the trust could be made to or for the benefit of the indi-
vidual, the portion of the corpus from which, or the in -
come on the corpus from which, payment to the individual
could be made shall be considered resources available to
the individual.

§ 1396p(d)(3)(B)(i).
In this case, dhhs and the district court applied the “any cir-

cumstances” test of § 1396p(d)(3)(B)(i) and the corresponding
provision in 469 Neb. admin. Code, ch. 2, § 009.07a5b(2), and
concluded that because the trustee in the exercise of his discre-
tion could make payments from the family Trust to Ruth, the
corpus was an available resource which disqualified her from
receiving Medicaid benefits. This reasoning mirrors that of the
Nebraska Court of appeals in Boruch v. nebraska Dept. of
Health & Human Servs., 11 Neb. app. 713, 718, 659 N.W.2d
848, 853 (2003), in which the Court of appeals wrote that

under the plain language of § 1396p(d), if a person estab-
lishes an irrevocable trust with his or her assets and the
individual is able, under any circumstances, to benefit from
the corpus of the trust or the income derived from the trust,
the individual is considered to have formed a trust which is
counted in the determination of Medicaid eligibility.

however, Boruch involved a self-settled inter vivos trust in
which the Medicaid applicant was both the grantor and the ben-
eficiary. here, it is undisputed that the family Trust was estab-
lished through the will of herman. Ruth argues that this fact pre-
cludes application of the “any circumstances” test because the
“other than by will” language in § 1396p(d)(2)(a) specifically
exempts testamentary trusts from the scope of § 1396p. see,
also, 469 Neb. admin. Code, ch. 2, § 009.07a5a.

We find merit in this argument. as the Court of appeals noted
in Boruch, § 1396p was enacted in 1993 to restrict a loophole
in the Medicaid act through which self-settled trusts were used
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to exclude assets from consideration for Medicaid eligibility
purposes. see, also, Skindzier v. Com’r of Social Services, 258
Conn. 642, 784 a.2d 323 (2001). for Medicaid eligibility pur-
poses, the corpus of a self-settled trust is an available resource
under § 1396p(d)(3)(B)(i) if the “any circumstances” test is
met. If the test is not met, the corpus is considered an asset
 disposed of by the individual for purposes of § 1396p(c). see
§ 1396p(d)(3)(B)(ii). however, the plain meaning of the phrase
“other than by will” in § 1396p(d)(2)(a) and the correspond -
ing Nebraska regulation make it clear that a Medicaid applicant
cannot be considered to have established a trust for purposes of
the restrictions imposed by § 1396p(d) if the trust was estab-
lished by will. see Skindzier v. Com’r of Social Services, supra.
The state Medicaid Manual, promulgated by the health Care
financing administration as a means of issuing policies and
 procedures to state agencies administrating Medicaid, specifi-
cally provides that for purposes of determining eligibility under
§ 1396p, the term trust “does not cover trusts established by
will.” health Care fin. admin., U.s. dept. of health and human
servs., Pub. No. 45, state Medicaid Manual § 3259.1(a)(1)
at 3-3-109.24 (rev. 64, Nov. 1994). Because the trust at issue
here was not self-settled, but, rather, was testamentary, it was not
within the purview of § 1396p(d)(3)(B)(i) and 469 Neb. admin.
Code, ch. 2, § 009.07a5b(2). dhhs and the district court thus
erred in applying the “any circumstances” test to determine the
availability of the trust corpus for purposes of Ruth’s Medicaid
eligibility.

We acknowledge the argument made by dhhs that the statu-
tory exemption of testamentary trusts from § 1396p seems in -
consistent with the underlying purpose of Medicaid, which is to
provide medical assistance to those who have no other financial
means. however, we must also agree with the statement by the
supreme Court of Connecticut in Skindzier that “we have no
authority to impose a different rule simply because, in our opin-
ion, it would better implement the legislative policy of minimiz-
ing the fiscal risk to [Medicaid].” Id. at 661, 784 a.2d at 335.
Instead, like the Connecticut court, we are “ ‘precluded from
substituting [our] own ideas of what might be a wise provision
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in place of a clear expression of legislative will.’ ” see id. at 661,
784 a.2d at 336.

[5] dhhs alternatively argues that by not exercising her
right of election as a surviving spouse, Ruth allowed her assets
to fund the family Trust created by herman’s will, thus bring-
ing the trust within the scope of § 1396p(d). dhhs relies upon
Miller v. SRS, 275 Kan. 349, 64 P.3d 395 (2003), in which the
Kansas supreme Court upheld an administrative determination
that a widow’s decision not to claim her spousal elective share
resulted in a trust established by the widow with her own funds
for her own benefit, and not a trust created by will, thereby
bringing the trust corpus within the scope of § 1396p(d). We
do not reach this issue because neither dhhs nor the district
court was asked to make a determination that Ruth created a
self-settled trust by not electing her spousal share, and the rec-
ord is silent on the issue. an appellate court will not consider an
issue on appeal that was not presented to or passed upon by the
trial court. In re Application of Metropolitan Util. Dist., 270
Neb. 494, 704 N.W.2d 237 (2005); Hauser v. nebraska Police
Stds. Adv. Council, 269 Neb. 541, 694 N.W.2d 171 (2005).

Our determination that the “any circumstances” test was erro-
neously applied in this case does not conclusively resolve the
question of whether the family Trust corpus was an available
resource for Medicaid eligibility purposes. Nebraska regula-
tions provide that “[t]estamentary trusts may be excluded as
resources, depending on the terms of the trust.” 469 Neb. admin.
Code, ch. 2, § 009.07a5g (2001). Under the Nebraska Uniform
Trust Code, “ ‘[t]erms of a trust’ means the manifestation of the
settlor’s intent regarding a trust’s provisions as expressed in the
trust instrument or as may be established by other evidence that
would be admissible in a judicial proceeding.” Neb. Rev. stat.
§ 30-3803(19) (supp. 2005). see, also, Neb. Rev. stat.
§ 30-38,110 (Cum. supp. 2004). In analyzing the terms of a tes-
tamentary trust to determine if the corpus is “available” to a ben-
eficiary for purposes of Medicaid eligibility, courts have looked
to whether the trust is a support trust or a discretionary trust. see,
Miller v. SRS, supra; eckes v. Richland Cty. Soc. Ser., 621
N.W.2d 851 (N.d. 2001). We find the following formulation by
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the supreme Court of North dakota helpful where, as here, the
beneficiary is not a cotrustee:

The settlor’s intent determines whether a trust is classified
as a support or a discretionary trust, which in turn deter-
mines what portion of the trust is available to an applicant
for the purpose of qualifiying for Medicaid benefits. . . . a
support trust essentially provides the trustee “shall pay or
apply only so much of the income and principal or either as
is necessary for the education or support of a beneficiary.”
. . . a support trust allows a beneficiary to compel distribu-
tions of income, principal, or both, for expenses necessary
for the beneficiary’s support, and an agency may consider
the support trust as an available asset when evaluating eli-
gibility for assistance. . . .

Conversely, a discretionary trust grants the trustee
“uncontrolled discretion over payment to the beneficiary”
and may reference the “general welfare” of the benefi-
ciary. . . . Because the beneficiary of a discretionary trust
does not have the ability to compel distributions from the
trust, only those distributions of income, principal, or
both, actually made by the trustee may be considered by
the agency as available assets when evaluating eligibility
for assistance.

(Citations omitted.) eckes v. Richland Cty. Soc. Ser., 621 
N.W.2d at 855-56. see, also, Restatement (Third) of Trusts § 60
(2003).

The key provision of the family Trust stated that the trustee
was to pay Ruth “all of the accumulative income from the indi-
vidual funds and such portion of the principal as it may, from
time to time, deem appropriate for her health, education, sup-
port or maintenance.” (emphasis supplied.) although not in the
context of a Medicaid eligibility determination, we have held
that similar discretionary powers granted to a trustee do not cre-
ate a right of the beneficiary to compel payments from the trust.
see, Doksansky v. norwest Bank neb., 260 Neb. 100, 615
N.W.2d 104 (2000); Smith v. Smith, 246 Neb. 193, 517 N.W.2d
394 (1994). In this case, dhhs concedes that the family Trust
is discretionary with respect to distributions of corpus, and we
likewise conclude. Because Ruth cannot compel a distribution
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from the family Trust corpus, it is not an available asset for pur-
poses of determining her eligibility for Medicaid benefits.

CONCLUsION
The judgment of the district court affirming the order of

dhhs does not conform to the law because it is based upon the
“any circumstances” test of § 1396p(d)(3)(B)(i) and 469 Neb.
admin. Code, ch. 2, § 009.07a5b(2), both of which are inap-
plicable to the testamentary trust at issue in this case. We con-
clude as a matter of law that the family Trust created by
herman’s will is discretionary in nature, such that the benefi-
ciary, Ruth, may not compel a distribution from its corpus and
that therefore, such corpus is not an available asset for purposes
of determining Ruth’s eligibility for Medicaid benefits but must
be excluded for this purpose under 469 Neb. admin. Code,
ch. 2, § 009.07a5g. accordingly, we reverse the judgment of
the district court and remand the cause with directions to vacate
the dhhs order and remand to that agency for further proceed-
ings consistent with this opinion.

ReveRsed aNd ReMaNded WITh dIReCTIONs.
WRIghT, j., not participating.

sTaTe Of NeBRasKa, aPPeLLaNT, v.
ThOMas j. sChINzeL, aPPeLLee.

710 N.W.2d 634

filed March 10, 2006.    No. s-05-679.

1. Mental Health: Final Orders: Proof: Appeal and Error. an appellate court will

not interfere on appeal with a final order made by the district court in a mental health

commitment proceeding unless the court can say as a matter of law that the order is

not supported by clear and convincing proof.

2. Judgments: Statutes: Appeal and Error. To the extent an appeal calls for statutory

interpretation or presents questions of law, an appellate court must reach an indepen-

dent conclusion irrespective of the determination made by the court below.

3. Criminal Law: Insanity: Courts. Under Neb. Rev. stat. § 29-3703(2) and (3)

(Reissue 1995), following the annual status review of a person committed to treatment

in a regional center, the court may either order the person released unconditionally,

order the person to remain committed to the regional center, or order the person dis-

charged from the regional center and placed in a less restrictive treatment program.
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4. Criminal Law: Insanity. Under Neb. Rev. stat. § 29-3703 (Reissue 1995), a person

cannot be placed in the “joint legal custody” of two separate agencies or treatment

programs.

appeal from the district Court for Lancaster County: sTeveN d.
BURNs, judge. Reversed and remanded for further proceedings.

jon Bruning, attorney general, and samuel g. Kaplan,
special assistant attorney general, for appellant.

dennis R. Keefe, Lancaster County Public defender, shawn
elliott, and allyson Mendoza, senior Certified Law student, for
appellee.

heNdRy, C.j., CONNOLLy, geRRaRd, sTePhaN, MCCORMaCK,
and MILLeR-LeRMaN, jj.

MILLeR-LeRMaN, j.
NaTURe Of Case

Thomas j. schinzel was committed to the Lincoln Regional
Center (LRC) in 1996 after being found not guilty of various
charges by reason of insanity. following a statutory annual
review hearing in 2004, the district court for Lancaster County
ordered that schinzel’s physical custody be transferred to a com-
munity residential facility but that his legal custody remain with
LRC. further hearings were held to address concerns raised by
LRC with regard to the arrangement. On april 26, 2005, the
court entered an order providing that LRC and the Lancaster
County Community Mental health Center (LCCMhC) “shall
have joint legal custody” of schinzel and directing that
schinzel’s physical placement be transferred to the community
residential facility. The state appeals. Because “joint legal cus-
tody” is not authorized under the controlling statutes, we
reverse, and remand for further proceedings.

sTaTeMeNT Of faCTs
On October 19, 1995, schinzel was charged in the district

court with various counts including attempted assaults, at -
tempted murders, and weapons violations. On May 9, 1996, the
court found schinzel not guilty by reason of insanity. following
a hearing held pursuant to Neb. Rev. stat. § 29-3701(1) (Reissue
1995), schinzel was found to be dangerous to himself or others
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by reason of mental illness and defect. schinzel was ordered to
undergo an evaluation at LRC. following the evaluation, a hear-
ing was held pursuant to Neb. Rev. stat. § 29-3702 (Reissue
1995), and the court, on september 26, 1996, ordered schinzel
committed to LRC for treatment.

annual reviews of schinzel’s status were subsequently con-
ducted pursuant to Neb. Rev. stat. § 29-3703 (Reissue 1995). a
statutory annual review hearing was held on May 6, 2004. In a
report prepared for the annual review, the LRC treatment team
opined that inpatient hospitalization of schinzel was no longer
the least restrictive alternative consistent with public safety. The
team recommended that schinzel be discharged from LRC but
that he receive outpatient mental health services through
LCCMhC with residency at Prescott Place, Inc., a residential
living facility. LRC is a state facility administered by the
department of health and human services, while LCCMhC is
operated by Lancaster County. Prescott Place is a private entity
that is not managed or directly funded by LRC or the state.
following the May 6 hearing, the court entered an order dated
june 15, 2004, that schinzel’s physical custody be transferred to
Prescott Place but that his legal custody remain with LRC.

LRC subsequently notified the court of its concerns regard-
ing the june 15, 2004, order, under which LRC was to retain
legal custody of schinzel while transferring his physical cus-
tody to Prescott Place. a hearing was held to address these con-
cerns, and following the hearing, the court on february 17,
2005, ordered schinzel to be discharged from LRC and com-
mitted to a LCCMhC treatment program with his physical
placement at Prescott Place. The february 17 order included
directions to various agencies as to what steps they were to take
if schinzel’s conduct did not comport with public safety. The
court conditioned the february 17 order upon the signing of
affidavits by law enforcement agencies, including the Lincoln
Police department, the Lancaster County sheriff’s department,
and Lancaster County Corrections, and by the treatment agen-
cies. The affidavits were to state that all such agencies would
comply with the elements of the court’s order. The law enforce-
ment agencies were unwilling to sign affidavits, and, therefore,
another hearing was held.
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On april 26, 2005, the court filed an order in which it ex -
pressed concern for the protection of the public safety while
schinzel was being treated outside a locked inpatient facility. as
a consequence, the court ordered that schinzel’s physical place-
ment be transferred to Prescott Place, with treatment provided
by LCCMhC, but that LRC and LCCMhC “shall have joint
legal custody” of schinzel. according to the order, such an
arrangement would facilitate schinzel’s physical return to LRC
if “there is a basis to believe that his presence in the community
is a danger to the public.”

The state appeals the april 26, 2005, order.

assIgNMeNTs Of eRROR
The state asserts that the district court erred in placing “joint

legal custody” of schinzel with LRC and LCCMhC and in fail-
ing to order schinzel discharged from LRC when it placed him
in a less restrictive facility. The state argues that joint legal cus-
tody is not authorized by statute.

sTaNdaRds Of RevIeW
[1] an appellate court will not interfere on appeal with a final

order made by the district court in a mental health commitment
proceeding unless the court can say as a matter of law that the
order is not supported by clear and convincing proof. State v.
Simants, 248 Neb. 581, 537 N.W.2d 346 (1995).

[2] To the extent an appeal calls for statutory interpretation
or presents questions of law, an appellate court must reach an
independent conclusion irrespective of the determination made
by the court below. State v. Rieger, 270 Neb. 904, 708 N.W.2d
630 (2006).

aNaLysIs
The state argues on appeal that the district court was without

authority to order that LRC and LCCMhC share “joint legal
custody” of schinzel. We agree that the relevant statutes do not
provide for the arrangement ordered by the district court, and we
therefore reverse the order and remand the cause for the district
court to determine whether schinzel should remain committed to
LRC or whether schinzel should be discharged from LRC for
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the reason that a less restrictive alternative would be consistent
with his treatment needs and with public safety.

In 1996, schinzel was ordered committed to LRC for treat-
ment pursuant to § 29-3702. Commitment to LRC was a permit-
ted option under § 29-3702(2), which provides that a person
found to be dangerous shall be ordered to participate in an
appropriate treatment program and that such treatment program
“may involve any public or private facility or program which
offers treatment for mental illness and may include an inpatient,
residential, day, or outpatient setting.”

Once a person has been committed to a treatment program,
§ 29-3703(1) provides that the court shall annually review the
status of the committed person. following such review,
§ 29-3703(2) provides the reviewing court with options.
section 29-3703(2) provides:

If as a result of such hearing the court finds that such per-
son is no longer dangerous to himself, herself, or others by
reason of mental illness or defect and will not be so dan-
gerous in the foreseeable future, the court shall order such
person unconditionally released from court-ordered treat-
ment. If the court does not so find, the court shall order that
such person participate in an appropriate treatment pro-
gram specifying conditions of liberty and monitoring con-
sistent with the treatment needs of the person and the safety
of the public. The treatment program may involve any pub-
lic or private facility or program which offers treatment for
mental illness and may include an inpatient, residential,
day, or outpatient setting. The court shall place the person
in the least restrictive available treatment program that is
consistent with the treatment needs of the person and the
safety of the public.

We further note that § 29-3703(3) provides:
If the person has been treated in a regional center or other
appropriate facility and is ordered placed in a less restric-
tive treatment program, the regional center or other appro-
priate facility shall develop an individual discharge plan
consistent with the order of the court and shall provide the
less restrictive treatment program a copy of the discharge
plan and all relevant treatment information.
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[3,4] We read § 29-3703(2) and (3) together to provide that
following the annual status review of a person committed to
treatment in a regional center, the court may either order the
person released unconditionally, order the person to remain
committed to the regional center, or order the person discharged
from the regional center and placed in a less restrictive treat-
ment program. With respect to an individual who is not released
un conditionally, the relevant statutes speak only of a person’s
being committed to a treatment program in a regional center or
committed to another treatment program. Where the treatment
program is “less restrictive,” the person is subject to a “dis-
charge plan.” § 29-3703(3). Thus, under § 29-3703, when it is
determined that a less restrictive treatment program is war-
ranted, then the person should be discharged from his or her
present program and should be ordered committed to the less
restrictive program. The statutes do not mention the concept of
“legal custody” with respect to commitments and therefore do
not authorize “joint legal custody” as set forth in the court’s
april 26, 2005, order at issue in this case. Because the statutes
do not authorize the “joint legal custody” ordered in this case,
we conclude that under § 29-3703, a person cannot be placed in
the “joint legal custody” of two separate agencies or treatment
programs. see In re Interest of Jeremy T., 257 Neb. 736, 600
N.W.2d 747 (1999) (concluding statutes and case law do not
authorize placement of juvenile in “dual custody” of two sepa-
rate agencies simultaneously).

Because the district court in the present case ordered an
arrangement that was not authorized by the statutes, we reverse
the april 26, 2005, order. from our reading of the order, the
court may have determined that the LCCMhC treatment pro-
gram was consistent with schinzel’s treatment needs, but the
court appeared uncertain as to whether such placement was
consistent with public safety. The court apparently attempted to
reconcile these concerns with the “joint legal custody” arrange-
ment which is not authorized by the statutes, and such order was
an error of law. accordingly, we reverse, and remand to the dis-
trict court to determine the status of schinzel consistent with the
statutes and this opinion.
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conclusion
We conclude that the district court erred in ordering that lrc

and lccmHc share “joint legal custody” of schinzel. We
reverse the order and remand the cause to the district court to
determine schinzel’s status and to enter an appropriate order
consistent with this opinion.

reversed and remanded for

furtHer proceedings.
WrigHt, J., not participating.

state of nebraska ex rel. counsel for discipline

of tHe nebraska supreme court, relator,
v. paul m. muia, respondent.

711 n.W.2d 850

filed march 24, 2006.    nos. s-04-1375, s-05-1115.
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supreme court may, at its discretion, adopt the findings of the referee as final and

conclusive.

2. ____: ____. a proceeding to discipline an attorney is a trial de novo on the record, in
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3. Disciplinary Proceedings. to determine whether and to what extent discipline

should be imposed in a lawyer disciplinary proceeding, the nebraska supreme court
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Hendry, c.J., connolly, gerrard, stepHan, and
miller-lerman, JJ.

per curiam.
introduction

this opinion involves two separate attorney discipline pro-
ceedings filed against paul m. muia: cases nos. s-04-1375 and
s-05-1115. the cases have been consolidated for purposes of
disposition. muia was admitted to the practice of law in the state
of nebraska on september 14, 1990, and at all times relevant
hereto was engaged in the private practice of law in omaha,
nebraska.

in case no. s-04-1375, formal charges were filed on
december 6, 2004, by the office of the counsel for discipline
of the nebraska supreme court. the formal charges set forth
three counts alleging that muia had violated the following pro-
visions of the code of professional responsibility: canon 1,
dr 1-102(a)(1), (4), (5), and (6) (violating disciplinary rule);
canon 2, dr 2-110(a)(2) (failing to notify clients upon with-
drawal from employment); canon 6, dr 6-101(a)(3) (neglect-
ing legal matter); and canon 9, dr 9-102(a)(1) and (2) (pre-
serving identity of funds and property of client), and
dr 9-102(b)(3) and (4) (maintaining records of funds and
promptly paying funds to client). the counsel for discipline
also claimed that muia had violated his oath of office as an
attorney. see neb. rev. stat. § 7-104 (reissue 1997). muia’s
answer admitted some allegations and denied others.

after a hearing, the referee filed a report on July 13, 2005,
in which he concluded that muia’s conduct had violated
dr 1-102(a)(1), dr 2-110(a)(2), dr 6-101(a)(3),
dr 9-102(b)(3) and (4), and his oath of office as an attorney.
the referee found that the counsel for discipline had not
proved a violation of dr 9-102(a)(1) and (2). the referee noted
that muia’s license had been suspended for 4 months beginning
november 7, 2003, for an earlier violation of the disciplinary
rules, see State ex rel. Counsel for Dis. v. Muia, 266 neb. 970,
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670 n.W.2d 635 (2003), and that muia had not sought rein-
statement of his license between march 8, 2004, and the time of
the hearing before the referee on June 21, 2005. in recognition
of these facts, the referee recommended that muia receive a
term of suspension from the practice of law beginning march 8,
2004, and extending through the date of the filing of this court’s
opinion in the current proceedings, with no additional period of
suspension.

in no. s-05-1115, formal charges were filed on september
19, 2005, by the counsel for discipline. amended formal
charges were filed on december 27, alleging that muia had vio-
lated the following provisions of the code of professional
responsibility: dr 1-102(a)(1), (5), and (6) (violating discipli-
nary rule), and canon 5, dr 5-104(a) (entering into business
transaction with client if attorney and client have differing inter -
ests). muia consented to the motion for leave to file amended
formal charges, and his answer admitted some allegations and
denied others.

after a hearing, the referee filed a report finding that muia
had violated dr 1-102(a)(1), (5), and (6); dr 5-104(a); neb.
ct. r. of discipline 9(e) (rev. 2001); and his oath of office. the
referee recommended that muia be suspended from the practice
of law from march 8, 2004, to the date of the filing of this
court’s opinion and that muia be placed on probation and mon-
itored by another licensed nebraska attorney for not less than
2 years following his reinstatement. We impose discipline as
indicated below.

formal cHarges

no. s-04-1375—count i
the first count concerned muia’s representation of steven p.

reed, who retained muia on January 8, 2002, to represent him
on a contingency fee basis in a personal injury case arising from
an automobile collision. muia settled reed’s case against the
negligent party for that party’s insurance policy limits of
$25,000. When muia received this amount on or about may 23,
2003, he deposited it into his trust account. muia retained his
attorney fee, as well as $10,897.88 to pay reed’s medical credi-
tors. the remainder was paid to reed. between may 23 and
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september 23, muia worked to settle reed’s claim for underin-
sured motorist coverage against the insurance carrier for the car
in which reed was a passenger at the time of his accident. the
claim was ultimately settled, and the proceeds were divided
between reed and muia pursuant to their fee agreement.

after the insurance claim was settled, muia negotiated settle-
ment of a bill with an omaha hospital on september 24, 2003.
the $6,783.88 bill was settled for 90 percent, with muia keep-
ing the 10-percent savings as additional compensation pursuant
to his agreement with reed. muia wrote a check to himself that
day for $678.38. payment was not made to the hospital at that
time because muia was planning to negotiate another bill with a
different division of the hospital. When muia settled the first
claim with the hospital, six additional medical creditors had
claims against reed totaling $3,787.

on november 7, 2003, muia’s license to practice law was
suspended. He then held $6,105.50 in his trust account to pay
the hospital for reed and $3,787 to pay reed’s other medical
creditors.

pursuant to neb. ct. r. of discipline 16 (rev. 2001), muia
notified reed that muia’s license had been suspended. However,
muia did not inform reed that some of reed’s funds remained
in muia’s trust account. muia did not inform reed that the med-
ical creditors had not been paid; nor did muia deliver reed’s
funds to him. muia did not make any payments on reed’s behalf
between november 7, 2003, and June 7, 2004, due to muia’s
belief that he could not make such payments while under sus-
pension from the practice of law. muia sent payment to reed’s
medical creditors for the prior balances on June 7.

no. s-04-1375—count ii
at the time muia was suspended on november 7, 2003, the

balance of his trust account was $29,168.11. the funds repre-
sented personal injury settlements for 15 clients in addition to
reed and were to be used to negotiate with and pay the clients’
medical creditors. muia notified only 1 of these 15 clients that
his license had been suspended. He did not inform any of the 15
clients that their funds remained in his trust account or that the
medical creditors had not been paid; nor did he deliver the funds
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to the clients. due to muia’s belief that he could not make any
payments to the medical creditors while under suspension, he
did not make any payments between november 7, 2003, and
June 7, 2004. on June 7, muia sent payment to the medical cred-
itors of the 15 clients for their respective prior balances. none of
the 15 clients made a complaint against muia with the counsel
for discipline or indicated that they suffered any harm.

no. s-04-1375—count iii
on september 24, 2003, christine sutherland hired muia

to represent her in a child support collection matter. on
november 18, 11 days after muia’s license to practice law was
suspended, he contacted sutherland to inform her that his
license had been suspended. although sutherland was sched-
uled to appear in court in Washington county, nebraska, on
december 2, muia did not inform her as to who would represent
her in his place. sutherland contacted the clerk of the court on
the date of the scheduled hearing and was told that the case had
not been settled.

muia had apparently asked maria vera to represent
sutherland. on december 2, 2003, vera contacted the opposing
attorney in sutherland’s case to inform him that she was taking
over sutherland’s representation, and the two attorneys agreed
to continue the december 2 hearing.

on december 5, 2003, sutherland filed a grievance against
muia with the counsel for discipline. sutherland did not learn
that muia had turned over her file to vera until around
december 12, when she received a letter from muia that was
dated november 11, 2003, but not postmarked until december
10. vera returned sutherland’s file to muia in december 2003,
but muia did not deliver the file to sutherland until november
23, 2004.

no. s-05-1115
in this case, the formal charges alleged that muia had vio-

lated the disciplinary rules in relation to a client, dr. charles
muiu. muia represented dr. muiu on a variety of legal matters
between 2001 and november 7, 2003.

on June 21, 2003, muia borrowed $5,000 from dr. muiu for a
business venture. muia allegedly failed to provide full disclosure
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and failed to advise dr. muiu to seek independent counsel before
entering into the business relationship. muia did not provide a
written promissory note for the loan, and he failed and refused to
pay off the loan. dr. muiu filed a grievance against muia with the
counsel for discipline on february 16, 2005, but muia failed to
file a timely response.

after a hearing, the referee filed a report in which he summa-
rized the evidence. the primary issue in contention was whether
dr. muiu expected to be repaid the $5,000 loan, as alleged by
dr. muiu, or whether it represented an investment in muia’s
business, as claimed by muia. no written documentation proved
either assertion. the referee noted that the money was ultimately
invested by muia, along with his own funds, in a dog-grooming
business that eventually failed.

the evidence showed that muia and dr. muiu are both natives
of kenya who come from the same tribe. they met in the united
states and became friends. at the time of the loan/investment,
muia was dr. muiu’s attorney. muia claimed that he became
interested in a dog-grooming business in omaha and wanted to
buy it. He asked dr. muiu to invest $5,000 in the business. muia
claimed that he advised dr. muiu about the special rules govern-
ing an attorney going into business with his client and encour-
aged dr. muiu to get advice from another lawyer. muia and
dr. muiu had shared office space, but had not previously been in
business together.

muia purchased the dog-grooming business with dr. muiu’s
money and $19,000 of his own funds. dr. muiu was not a sig-
natory on the purchase agreement or the business property lease.
the business closed before the end of 2003, and dr. muiu never
received any return of his investment.

the referee stated that the recollection of the two parties dif-
fered. muia claimed that he told dr. muiu about his plans for the
money, while dr. muiu claimed that muia did not tell him the
purpose of the loan. dr. muiu claimed the loan was to be at no
interest and was to be repaid in 3 weeks. dr. muiu presented the
canceled check, on which he had written “pl” on the memoran-
dum line. He testified that this indicated the money was a “per-
sonal loan.”
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the referee also addressed whether muia failed to timely
respond to inquiries from the counsel for discipline. the first
letter was sent to muia on february 16, 2005, and after he failed
to respond, the counsel for discipline sent followup letters on
march 16 and 21, and april 18. muia did not respond to the
complaint until June 3. the referee noted that this failure to
respond occurred while muia was already under suspension.

analysis

no. s-04-1375
[1] following a hearing, the referee concluded that muia’s

conduct had violated the following disciplinary rules:
dr 1-102 misconduct.
(a) a lawyer shall not:
(1) violate a disciplinary rule.
. . . .
dr 2-110 Withdrawal from employment.
(a) in general.
. . . .
(2) in any event, a lawyer shall not withdraw from em -

ployment until the lawyer has taken reasonable steps to
avoid foreseeable prejudice to the rights of his or her client,
including giving due notice to the client, allowing time for
employment of other counsel, delivering to the client all
papers and property to which the client is entitled, and
complying with applicable laws and rules.

. . . .
dr 6-101 failing to act competently.
(a) a lawyer shall not:
. . . .
(3) neglect a legal matter entrusted to him or her.
. . . .
dr 9-102 preserving identity of funds and property of

a client.
. . . .
(b) a lawyer shall:
. . . .
(3) maintain complete records of all funds, securities,

and other properties of a client coming into the possession
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of the lawyer and render appropriate accounts to the client
regarding them.

(4) promptly pay or deliver to the client as requested by
a client the funds, securities, or other properties in the pos-
session of the lawyer which the client is entitled to receive.

based on the fact that muia’s license was suspended for 4
months on november 7, 2003, and that muia had not sought
reinstatement of his license at any time after the 4-month period
ended on march 8, 2004, the referee recommended that muia
receive no additional suspension. neither party filed exceptions
to the referee’s report. When no exceptions to the referee’s find-
ings of fact are filed by either party in a disciplinary proceed-
ing, the nebraska supreme court may, at its discretion, adopt
the findings of the referee as final and conclusive. State ex rel.
Counsel for Dis. v. Widtfeldt, 269 neb. 289, 691 n.W.2d 531
(2005).

[2] a proceeding to discipline an attorney is a trial de novo
on the record, in which the nebraska supreme court reaches a
conclusion independent of the findings of the referee. Id. at the
hearing before the referee, a joint stipulation of fact was received
into evidence. because the facts were not in dispute, we need
only determine the appropriate sanction. in order to do so, we
must consider whether muia complied with rule 16 regarding
notification of clients upon suspension. We must also consider
the handling of his trust account while he was suspended.

muia stated at the hearing before the referee that he did not
believe he could continue to negotiate with his clients’ medical
creditors after his license was suspended because he was no
longer representing the clients. He stated that the medical credi-
tors had placed attorney liens on the funds, which prevented
muia from paying the funds to his clients, and that he was con-
cerned that if he gave the money to his clients and they did not
pay the medical creditors, the creditors could attempt to collect
the funds from muia. He said he did not believe he had the
power either to send the money to his clients or to pay the med-
ical creditors. muia said he did not understand that the notifica-
tion provision of rule 16 applied to clients for whom he was
holding funds to pay medical creditors.
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at the time the incidents in this case arose, rule 16(a) pro-
vided that whenever a member was disbarred or suspended
from the practice of law, the member was required to:

(1) notify in writing all of the member’s present clients
of such fact, and

(2) assist each client in obtaining a member of the
client’s choice to complete all matters being handled by
him or her, and

(3) notify in writing all members and nonresident attor-
neys involved in pending legal or other matters being han-
dled by the member of his or her altered status, and

(4) return to the clerk the member’s nebraska state bar
association membership card.

(5) Within thirty days from the date of said disbarment,
suspension, or voluntary surrender, file an affidavit with
the court, stating full compliance with the requirements of
this rule and . . . simultaneously submit evidence of full
compliance.

. . . .
(7) the clerk shall notify the court, in writing, of the

compliance or noncompliance of the respondent with this
rule 16. noncompliance shall be contempt of court.

rule 16 was amended on november 10, 2004, to add a require -
ment that a disbarred or suspended member shall “[p]romptly
refund all client funds and close all attorney trust accounts if the
imposed sanction is greater than a 30-day suspension. a trust
account may remain open if, after a reasonable search, the client
or clients eligible to receive funds cannot be located . . . .” neb.
ct. r. of discipline 16(a)(3) (rev. 2004). We conclude that the
treatment of trust account funds during an attorney’s suspension
has been addressed by the amendment of rule 16. although this
provision went into effect after the events in the present case,
when muia was suspended, the disciplinary rules provided that a
lawyer who withdrew from employment was to give due notice to
the client and deliver all papers and property to which the client
was entitled. see dr 2-110(a)(2).

the referee found by clear and convincing evidence that
muia had violated dr 2-110(a)(2) (notice requirement) and
dr 9-102(b)(3) and (4) (which requires recordkeeping and
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payment of funds to clients). because no exceptions were filed
to the referee’s report, we consider the referee’s finding final
and conclusive. the record supports a finding that muia did not
promptly notify all of his clients of his suspension or promptly
pay to them the funds he retained in his trust account.

no. s-05-1115
in this case, the referee found by clear and convincing evi-

dence that muia had violated the following disciplinary rules:
dr 1-102 misconduct.
(a) a lawyer shall not:
(1) violate a disciplinary rule.
. . . .
(5) engage in conduct that is prejudicial to the adminis-

tration of justice. . . .
(6) engage in any other conduct that adversely reflects

on his or her fitness to practice law.
. . . .
dr 5-104 limiting business relations with a client.
(a) a lawyer shall not enter into a business transaction

with a client if they have differing interests therein and if
the client expects the lawyer to exercise his or her profes-
sional judgment therein for the protection of the client,
unless the client has consented after full disclosure.

the referee found that muia failed to timely and adequately
respond to inquiries by the counsel for discipline and that muia
failed to fully and adequately advise dr. muiu in regard to the
rules and considerations when a lawyer and his client go into
business together. the referee found it impossible to determine
from the evidence who was correct concerning the arrangement
between muia and dr. muiu, but the referee was persuaded that
muia did not advise dr. muiu properly and sufficiently as to the
requirements under dr 5-104, addressing when a lawyer enters
into a business relationship with a client. the record supports by
clear and convincing evidence the finding of the referee that
muia violated dr 1-102(a)(1), (5), and (6) and dr 5-104(a).

appropriate sanction

on february 10, 2006, muia filed a motion to consolidate
the two attorney discipline cases. the motion was sustained on
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february 15, and this court ordered that case no. s-05-1115 be
submitted without oral argument. the counsel for discipline
filed a “motion for Judgment” on february 28. on march 1,
muia entered a consent to the motion for judgment. We must
now determine the appropriate sanction for muia’s actions.

[3,4] to determine whether and to what extent discipline
should be imposed in a lawyer disciplinary proceeding, we con-
sider the following factors: (1) the nature of the offense, (2) the
need for deterring others, (3) the maintenance of the reputation
of the bar as a whole, (4) the protection of the public, (5) the atti-
tude of the offender generally, and (6) the offender’s present or
future fitness to continue in the practice of law. State ex rel.
Counsel for Dis. v. Gilroy, 270 neb. 339, 701 n.W.2d 837
(2005). each case justifying discipline of an attorney must be
evaluated individually in light of the particular facts and circum -
stances of the case. Id.

at issue here is whether muia should receive credit for the
additional time he has, in effect, served on suspension volun -
tarily. He was initially suspended for 4 months beginning
november 7, 2003, and could have sought reinstatement on
march 8, 2004. at that time, the charges in case no. s-04-1375
were being investigated, and he did not seek reinstatement. as
of march 24, 2006, he will have been suspended for a period
of 28 months.

this court has previously entered orders of suspension that
were retroactive to the date of a previously ordered suspension.
in State ex rel. Counsel for Dis. v. Wintroub, 267 neb. 872, 678
n.W.2d 103 (2004), the attorney was temporarily suspended on
december 30, 2002. after a hearing on the formal charges, the
referee recommended suspension for 1 year, with credit given
for the period of his “ ‘voluntary temporary suspension.’ ” Id. at
880, 678 n.W.2d at 109. this court noted that when the opinion
was filed on april 23, 2004, the attorney had been suspended
for a period of more than 15 months. We ordered the attorney
suspended retroactively to december 30, 2002, with no possi-
bility of readmission prior to december 30, 2004.

We also ordered a retroactive suspension in State ex rel.
Counsel for Dis. v. Monjarez, 267 neb. 980, 679 n.W.2d 226
(2004). the attorney was temporarily suspended on January 18,
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2001. amended formal charges were filed on January 29, 2002,
which charges formed the basis of the second case. in an opin-
ion filed on may 14, 2004, this court ordered that the attorney
be suspended for a period of 40 months retroactive to the date
of his temporary suspension on January 18, 2001. thus, he was
eligible for reinstatement almost immediately upon the filing of
the opinion in the second case. see, also, State ex rel. NSBA v.
Jensen, 260 neb. 803, 619 n.W.2d 840 (2000) (attorney tem-
porarily suspended on september 15, 1999; on december 8,
2000, suspended for indefinite period retroactive to date of tem-
porary suspension, with no possibility of reinstatement prior to
september 15, 2001); State ex rel. NSBA v. Aupperle, 256 neb.
953, 594 n.W.2d 602 (1999) (attorney temporarily suspended
may 29, 1998; on may 21, 1999, suspended for indefinite
period retroactive to date of temporary suspension, with no
 possibility of reinstatement prior to may 29, 2000).

However, we have distinguished cases in which the attorney
voluntarily ceased the practice of law prior to the filing of for-
mal charges. in State ex rel. Counsel for Dis. v. Apker, 263 neb.
741, 642 n.W.2d 162 (2002), the referee recommended that the
attorney be suspended retroactively to the date he voluntarily
ceased practicing law. this court noted that the case was distin-
guishable from Jensen and Aupperle because in those cases, the
court had temporarily suspended the licenses to practice law
during the pendency of the disciplinary proceedings. in Apker,
no temporary suspension had been requested or entered by the
court. We stated:

to make a suspension from the practice of law retroactive
under these circumstances would be to allow the respond-
ent to choose the time and circumstances of his own sus-
pension and would not serve the purposes of attorney dis-
cipline. . . . While we do not find that a retroactive
suspension is appropriate where a temporary suspension
has not been ordered by this court, we nonetheless con-
sider apker’s voluntary cessation of the practice of law as
a mitigating factor in determining what sanction should be
imposed.

Id. at 750, 642 n.W.2d at 170.
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the case at bar is slightly different from previous discipli-
nary cases. muia was temporarily suspended from the practice
of law for 4 months in a previous action. see State ex rel.
Counsel for Dis. v. Muia, 266 neb. 970, 670 n.W.2d 635
(2003). He chose not to seek reinstatement because the events
in case no. s-04-1375 were under investigation at the time
he could have sought reinstatement. thus, it is not a case in
which the temporary suspension was ordered while the investi-
gation proceeded, as in Wintroub and Monjarez, among others.
nor is it precisely like Apker, in which the attorney voluntarily
ceased practicing law prior to the filing of formal charges. We
believe it is appropriate to consider muia’s voluntary contin -
uation of his suspension as a mitigating factor in determining
his sanction.

in case no. s-04-1375, muia was found to have failed to
notify his clients of his suspension from the practice of law as
required by rule 16. We have held that failure to comply with
rule 16 “places one in contempt of this court and constitutes an
aggravating circumstance.” State ex rel. NSBA v. Mahlin, 252
neb. 985, 989, 568 n.W.2d 214, 216 (1997). see, also, State ex
rel. NSBA v. Brown, 251 neb. 815, 560 n.W.2d 123 (1997).
However, the counsel for discipline did not file charges against
muia asserting that he violated rule 16.

the referee also found in case no. s-04-1375 that muia had
violated the disciplinary rules related to withdrawal from em -
ployment, neglecting a legal matter, and maintaining records of
funds and delivering such funds or other property to the client.
the facts, as stipulated, showed that muia failed to timely pay
settlement proceeds to reed and his medical creditors, failed to
inform reed that muia was under suspension, failed to notify
other clients that he was under suspension or to refund money
in his trust account to them, and failed to notify sutherland
of the replacement attorney or of the correct court date for her
case. in case no. s-05-1115, the referee found that muia had
violated the disciplinary rules related to limiting business rela-
tions with a client and that he failed to timely and adequately
respond to inquiries by the counsel for discipline. the evi-
dence showed that muia did not fully and adequately advise
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dr. muiu concerning the necessary procedures to follow when
a lawyer and his client go into business together.

the factors to be considered in determining a sanction include
the nature of the offense. as the referee noted, muia’s failure to
properly advise dr. muiu “continues a thread that goes through
all of . . . muia’s disciplinary matters - namely, his botched rela-
tions with his clients and his failure to do what is proper in
regard to client relations.” in case no. s-04-1375, muia
neglected clients and failed to follow through in negotiating set-
tlements for them. He failed to notify them of his suspension,
and he failed to take any action related to the client funds in his
trust account. our cases show a wide range of sanctions for sim-
ilar violations. in State ex rel. Counsel for Dis. v. James, 267
neb. 186, 673 n.W.2d 214 (2004), the attorney was suspended
for 90 days after being found to have violated dr 1-102(a)(1)
and (5), dr 6-101(a)(3), and dr 9-102(b)(4) by neglecting a
client’s case and failing to turn over a client’s file. However, in
State ex rel. Counsel for Dis. v. Rasmussen, 266 neb. 100, 662
n.W.2d 556 (2003), the attorney was disbarred after evidence
was presented that the attorney failed to timely return a retainer,
neglected a case, and failed to maintain records of client funds.

another factor we may consider is the attitude of the offender
generally. in case no. s-04-1375, muia apparently was cooper-
ative in working with the counsel for discipline. However, his
testimony at the hearing indicates that he was not willing to
accept full responsibility for failing to return funds to his clients
during his suspension. muia stated that he asked his attorney for
advice about the matter and that the attorney recommended
muia wait before taking any action. muia claimed that he did not
know how to handle the funds while he was on suspension. in
case no. s-05-1115, muia failed to timely respond to letters
from the counsel for discipline.

[5] neb. ct. r. of discipline 4 (rev. 2004) provides that the
following may be considered by the court as sanctions for attor-
ney misconduct: (1) disbarment; (2) suspension for a fixed period
of time; (3) probation in lieu of suspension, on such terms as the
court may designate; (4) censure and reprimand; or (5) temporary
suspension. see State ex rel. Counsel for Dis. v. Villarreal, 267
neb. 353, 673 n.W.2d 889 (2004). rule 4(b) provides that this
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court may, in its discretion, impose one or more of these discipli-
nary sanctions.

We conclude that the referee’s reports support a finding that
muia should be suspended from the practice of law for a certain
period of time. muia’s license was suspended for 4 months
beginning november 7, 2003. see State ex rel. Counsel for Dis.
v. Muia, 266 neb. 970, 670 n.W.2d 635 (2003). However, he
did not seek reinstatement of his license after the expiration of
this 4-month period. in case no. s-04-1375, the referee recom-
mended a term of suspension from the practice of law begin-
ning march 8, 2004 (the date muia could have requested rein-
statement), and concluding upon the filing of this opinion. in
case no. s-05-1115, the referee again recommended that muia
be placed on suspension, followed by a term of probation with
monitoring by another licensed nebraska attorney for not less
than 2 years following reinstatement of muia’s license. We
agree with these recommendations. in addition, to protect the
public, we order that muia receive additional assistance in run-
ning a law practice.

in State ex rel. Counsel for Dis. v. Waggoner, 267 neb. 583,
675 n.W.2d 686 (2004), the respondent was publicly repri-
manded after it was determined that she had unduly delayed
completion of certain legal matters for two clients and had
failed to deposit into her attorney trust account a retainer paid
to her by a third client. in addition, we entered an order placing
the respondent on probation with monitoring for 18 months. in
a second matter, additional charges were filed concerning
events that occurred during the same timeframe and before
 discipline had been imposed. State ex rel. Counsel for Dis. v.
Waggoner, 268 neb. 895, 689 n.W.2d 316 (2004). We entered
an order continuing the probationary period with monitoring for
an additional 12 months.

in case no. s-04-1375, the parties agreed at oral argument
that muia would benefit from the assistance of a monitor to help
him learn techniques to operate and organize a law practice. in
addition to the suspension muia has served during the pendency
of this matter, we find that he should be subject to probation
with monitoring for a period of at least 24 months, subject to the
following terms:
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the probation shall include the monitoring of Muia by a
lawyer that is agreed upon by the parties. before Muia resumes
the practice of law, the monitor shall be appointed as per agree-
ment by the parties. the monitor shall not be compensated for
his or her monitoring duties; however, the monitor shall be reim-
bursed by Muia for actual expenses incurred.

each month during the probationary period, Muia shall
 provide the monitor with a list of all cases for which Muia is
then responsible. Muia shall personally meet with the monitor
each month to discuss the list of cases. the monitor shall also
assist Muia in developing and implementing appropriate office
procedures.

the names of Muia’s clients shall be kept confidential be -
tween Muia and the monitor. the list of cases shall include the
following for each case:

1. name of client and date attorney-client relationship began.
2. General type of case (e.g., divorce, adoption, probate, con-

tract, real estate, civil litigation, criminal).
3. Date of last contact with client.
4. Last type and date of work completed on file (e.g., plead-

ing, correspondence, document preparation, discovery, court
hearing).

5. next type of work to be done on case and date on which
work should be completed.

6. any applicable statute of limitations and its date.
the monitor shall have the right to contact Muia with any

questions regarding the list. If at any time the monitor believes
Muia has violated a disciplinary rule or has failed to comply
with the terms of probation, the monitor shall report the same to
the Counsel for Discipline. at the conclusion of the term of pro-
bation, the monitor shall notify this court whether Muia has
successfully completed the probationary period. If Muia suc-
cessfully completes the probation, it shall be terminated.

ConCLUsIon
based on the recommendation of the Counsel for Discipline,

the reports of the referee, and our independent review of the
record, we find by clear and convincing evidence that Muia
has violated Dr 1-102(a)(1), (5), and (6); Dr 2-110(a)(2);
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dr 5-104(a); dr 6-101(a)(3); dr 9-102(b)(3) and (4); disci-
plinary rule 9(e); and his oath as an attorney. muia should be
and hereby is suspended from the practice of law in the state of
nebraska retroactive to march 8, 2004. upon the appointment
of a monitor as required above and upon notice to the court of
such appointment, muia may resume the practice of law in the
state of nebraska. it is further ordered that muia be subject to
probation with monitoring as outlined above for a period of at
least 24 months and that muia shall successfully comply with
the terms of the probation. muia is directed to pay costs and
expenses in accordance with neb. rev. stat. §§ 7-114 and 7-115
(reissue 1997) and neb. ct. r. of discipline 23(b) (rev. 2001).

Judgment of suspension and probation.
WrigHt, J., participating on briefs.
mccormack, J., not participating.

perry lumber company, inc., appellant,
v. durable services, inc., appellee.

710 n.W.2d 854

filed march 24, 2006.    no. s-05-005.

1. Trial: Expert Witnesses: Appeal and Error. a trial court’s ruling in receiving or

excluding an expert’s testimony which is otherwise relevant will be reversed only

when there has been an abuse of discretion.

2. Judges: Words and Phrases. a judicial abuse of discretion requires that the reasons

or rulings of a trial judge be clearly untenable, unfairly depriving a litigant of a sub-

stantial right and a just result.

3. Rules of Evidence: Expert Witnesses. four preliminary questions must be answered

in order to determine whether testimony is admissible as expert testimony: (1) whether

the witness qualifies as an expert pursuant to neb. evid. r. 702, neb. rev. stat.

§ 27-702 (reissue 1995); (2) whether the expert’s testimony is relevant; (3) whether

the expert’s testimony will assist the trier of fact to understand the evidence or deter-

mine a controverted factual issue; and (4) whether the expert’s testimony, even though

relevant and admissible, should be excluded in light of neb. evid. r. 403, neb. rev.

stat. § 27-403 (reissue 1995), because its probative value is substantially outweighed

by the danger of unfair prejudice or other considerations.

4. Expert Witnesses. in determining whether a witness is qualified to testify as an

expert, the court must examine whether the witness is qualified as an expert by his or

her knowledge, skill, experience, training, and education.
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5. Trial: Evidence: Appeal and Error. to constitute reversible error in a civil case, the

admission or exclusion of evidence must unfairly prejudice a substantial right of a lit-

igant complaining about such evidence admitted or excluded.

6. Trial: Juries: Expert Witnesses. determining the weight to be given expert testi-

mony is uniquely within the province of the fact finder, and the jury, as the trier of fact,

is entitled to determine the weight and credibility to be given to witnesses’ testimony.

appeal from the district court for phelps county: stepHen

illingWortH, Judge. reversed and remanded for a new trial.

larry W. beucke, of parker, grossart, bahensky & beucke,
for appellant.

Jeffrey H. Jacobsen and William t. Wright, of Jacobsen, orr,
nelson, Wright & lindstrom, p.c., for appellee.

Hendry, c.J., connolly, gerrard, stepHan, mccormack,
and miller-lerman, JJ.

miller-lerman, J.
nature of case

perry lumber company, inc. (perry), appeals from an order
of the district court for phelps county entering judgment based
on a jury verdict in favor of the defendant, durable services,
inc. (durable). perry brought suit against durable claiming that
durable was responsible for a fire that damaged facilities owned
by perry. on appeal, perry asserts that the district court erred in
connection with certain rulings with respect to expert testimony
presented by both parties regarding the cause of the fire. We con-
clude that the district court erred in failing to admit the testi-
mony offered by perry’s witness as expert testimony and in
 limiting the weight the jury could give to such testimony. such
error was prejudicial to perry and constituted reversible error.
We therefore reverse the judgment of the district court, and we
remand the cause for a new trial.

statement of facts
perry owned and operated a lumberyard and retail sales store

in Holdrege, nebraska. perry’s facilities were remodeled in the
early 1990’s. as part of the remodeling, durable designed and
installed improvements to the heating and air-conditioning units.
durable’s work included installing several duct heaters.
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on January 21, 1999, perry’s facilities were damaged by a
fire. perry filed the present action against durable, claiming that
the fire was caused by durable’s improper construction and
installation of the duct heaters. perry asserted theories of recov-
ery based upon negligence, breach of implied warranty, and
breach of contract. perry sought damages of approximately $1.3
million. The action went to trial, and judgment was entered
based on a jury verdict in favor of perry in the amount of
$960,840. durable appealed to this court. We concluded that the
trial court had committed reversible error by ruling that
durable’s expert could not testify concerning the results of his
test which perry had previously placed in evidence through the
testimony of its own expert. We reversed the judgment of the dis -
trict court and remanded the cause for a new trial. Perry Lumber
Co. v. Durable Servs., 266 Neb. 517, 667 N.W.2d 194 (2003).

on remand, prior to trial, perry filed a motion in limine seek-
ing an order excluding any opinion evidence of durable’s expert,
William buxton, regarding the origin and cause of the fire and
any opinion evidence of buxton to the effect that no expert could
determine the origin or cause of the fire. The court overruled
perry’s motion in limine and other motions in limine by each
party with regard to the anticipated testimonies of other experts.
The court stated in its order that

after reviewing the qualifications of the experts, and assum-
ing proper foundation is laid at trial, the objections go pri-
marily to the weight the jury should give the opinions rather
than to their admissibility under daubert v merrell dow
pharmaceuticals, Inc., 509 u.s. 579, 113 s. ct. 2786, 125
l. ed. 2d 469 (1993) and schafersman v agland coop, 262
Neb. 215, 631 N.W.2d 862 (2001).

The court reserved ruling on admissibility until foundation had
been provided at trial.

The second trial was held November 29 through december 3,
2004. perry presented the testimony of various witnesses, includ-
ing James Wagner, who was chief of the Holdrege volunteer Fire
department at the time of trial and was acting chief at the time of
the fire at issue in this case. Wagner’s duties as fire chief included
investigating the origin and cause of fires. Wagner had over 30
years’ experience investigating fires. Wagner testified regarding
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his education and training in fire investigation which included
approximately 40 classes offered by the state of nebraska and
by other entities. in those classes, Wagner had studied, inter alia,
the national fire protection association’s publication no. 921
(nfpa 921), which provides guidelines for a scientific method of
fire investigation.

Wagner testified that he was on the scene of the fire on
January 21, 1999. after taking part in fighting the fire, Wagner
investigated the fire. Wagner testified without objection that in
his opinion, the origin of the fire was above the south office and
that a duct heater that was in that area had suffered more dam-
age than duct heaters in other areas. Wagner also testified that he
had investigated to determine the cause of the fire. When Wagner
was asked his opinion regarding the cause of the fire, durable
objected on the basis that although Wagner was qualified to tes-
tify as an expert regarding origin, he was not qualified to testify
as an expert regarding cause.

after argument and further foundation testimony, the court
ruled:

okay. i’m going to rule [Wagner] can answer the question
based on the following: even if he does not qualify as an
expert to provide scientific knowledge, he would qualify
under rule 701. even if he’s not an expert, his testimony in
the form of opinions is limited to those opinions that are —
which are rationally based on the perception of the witness
and helpful to a clear understanding of his testimony or the
determination of a fact at issue.

so, i’m not necessarily, ladies and gentlemen of the jury,
finding he is an expert, but he can testify based on his
observations; and that’s the weight you give this testimony.
objection overruled. the witness may answer the question.

although the court did not read or summarize the text of
“rule 701” to the jury, we note that nebraska evidence rule 701
provides:

if the witness is not testifying as an expert, his testimony in
the form of opinions or inferences is limited to those opin-
ions or inferences which are (a) rationally based on the per-
ception of the witness and (b) helpful to a clear understand-
ing of his testimony or the determination of a fact in issue.
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neb. evid. r. 701, neb. rev. stat. § 27-701 (reissue 1995).
following the court’s ruling quoted above, Wagner testified that
the fire was caused by some material that ignited inside the duct
heater and that he had come to this conclusion by eliminating
other ignition sources.

in addition to Wagner’s testimony, perry also presented tes-
timony by charles Hoffman, a deputy state fire marshal, and
lewis t. strait, a fire investigator retained by perry. both
Hoffman and strait testified that they had investigated the fire
pursuant to nfpa 921, and both testified that in their opinions,
the origin of the fire was in the area above the south office.
Hoffman testified that he could not give an opinion to a reason-
able degree of certainty as to the cause of the fire, but he testi-
fied that possible ignition sources included elements found in
the area of the point of origin. strait testified that in his opinion,
the cause of the fire was the buildup of material in the duct
heater above the south office and that the material acted as fuel
for the fire and was ignited by the coils of the duct heater.

in its defense, durable presented, inter alia, the testimony of
buxton. buxton was a fire investigator, and he testified regard-
ing his training and experience in fire investigation. buxton’s
training included sessions of various federal, state, and local
training programs, and his experience included investigating
between 3,500 and 4,000 fires over 30 years. buxton also testi-
fied regarding his familiarity with nfpa 921 which he described
as a “guide” and “an accepted practice for doing the origin and
cause investigation of a fire.” in discussing nfpa 921, buxton
stated that under its guidelines, if an investigator must assume
evidence or information, then the investigator must conclude
that the origin and cause of the fire are “undetermined.”

buxton had reviewed the testimony and reports of the experts
who testified at the present trial and who had testified at the first
trial in this case. buxton testified that he considered the princi-
ples of nfpa 921 in reviewing such materials. When durable
asked buxton whether he was able to form an opinion to a rea-
sonable degree of certainty as to either the origin or the cause
of the perry fire, perry objected on the basis of foundation and
requested an opportunity to voir dire buxton about his investi-
gation. the court overruled perry’s objection and request to voir
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dire and allowed buxton to answer the question. buxton testi-
fied that he “could not determine the origin of the fire because
you would have to assume too many things.” He also testified
that in his opinion, the other experts who had testified regarding
origin and cause of the fire had “assume[d] too many things . . .
without having the evidence to back it up.” buxton then testi-
fied regarding specific assumptions that the other experts would
have to have made. When durable asked buxton his opinion
regarding whether any reasonable investigator following nfpa
921 would have been able to state to a reasonable degree of cer-
tainty an opinion as to the origin of the fire, perry objected, and
after argument outside the presence of the jury, the court sus-
tained perry’s objection.

on cross-examination, buxton acknowledged that he had not
performed a site inspection or other procedures which were part
of a fire investigation made pursuant to nfpa 921. He also tes-
tified that following an investigation pursuant to nfpa 921, an
investigator can either make a determination as to the origin or
cause or conclude that it is undetermined, but that an investiga-
tor must perform an investigation prior to making either conclu-
sion. following cross-examination, perry moved the court to
strike buxton’s testimony and his opinions on the basis that he
had not performed a proper investigation pursuant to nfpa 921.
the court denied perry’s motion to strike.

the case was submitted to the jury. the jury returned a unan-
imous verdict in favor of durable, and, based on the verdict, the
court entered judgment in durable’s favor. perry appeals.

assignments of error
perry asserts, restated, that the district court erred in (1) fail-

ing to perform its gatekeeping function under Daubert v. Merrell
Dow Pharmaceuticals, Inc., 509 u.s. 579, 113 s. ct. 2786, 125
l. ed. 2d 469 (1993), and Schafersman v. Agland Coop, 262
neb. 215, 631 n.W.2d 862 (2001), with respect to the testi-
monies of Wagner and buxton; (2) refusing to allow Wagner to
give expert testimony regarding the cause of the fire and in
instructing the jury that it must consider Wagner’s testimony as
lay testimony rather than as expert testimony; and (3) permitting
buxton to testify regarding the origin and cause of the fire.
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standard of revieW
[1,2] generally, a trial court’s ruling in receiving or exclud-

ing an expert’s testimony which is otherwise relevant will be
reversed only when there has been an abuse of discretion. City
of Lincoln v. Realty Trust Group, 270 neb. 587, 705 n.W.2d
432 (2005). a judicial abuse of discretion requires that the rea-
sons or rulings of a trial judge be clearly untenable, unfairly
depriving a litigant of a substantial right and a just result. Id.

analysis
The Trial Court’s Ruling Regarding Wagner’s
Testimony Was Reversible Error.

With regard to Wagner’s testimony, perry argues that the dis-
trict court erred in failing to perform its gatekeeping function,
refusing to allow Wagner to give expert testimony regarding the
cause of the fire, and instructing the jury that it must consider
Wagner’s testimony as lay testimony rather than as expert testi-
mony. We agree with perry that on the record in this case, the
court should have found Wagner to be an expert. because the
court failed to declare Wagner an expert and thereupon effec-
tively directed the jury to circumscribe the weight to be accorded
to Wagner’s testimony, the ruling unfairly prejudiced perry and
constituted reversible error.

We note first that perry does not appear to assert that Wagner’s
opinion relating to the origin and cause of the fire was completely
excluded in this case. instead, perry’s argument is that although
Wagner’s testimony was admitted, because of the court’s com-
ments to the jury, Wagner’s testimony was effectively admitted
only as lay testimony and the jury instructed to minimize its
weight. We therefore consider perry’s claim surrounding the de -
termination that Wagner’s testimony was not admitted as expert
testimony and the consequence of that determination relative to
the fairness of the trial.

[3] four preliminary questions must be answered in order to
determine whether testimony is admissible as expert testimony:
(1) whether the witness qualifies as an expert pursuant to rule
702; (2) whether the expert’s testimony is relevant; (3) whether
the expert’s testimony will assist the trier of fact to understand
the evidence or determine a controverted factual issue; and (4)
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whether the expert’s testimony, even though relevant and admis-
sible, should be excluded in light of neb. evid. r. 403, neb. rev.
stat. § 27-403 (reissue 1995), because its probative value is sub-
stantially outweighed by the danger of unfair prejudice or other
considerations. Realty Trust Group, supra.

the court in the present case did not fully explain why it did
not admit Wagner’s testimony as expert testimony. However,
because the court admitted the testimony as lay testimony, we
can assume that the court found that the testimony was relevant,
that it would assist the jury to understand the evidence or deter-
mine a controverted factual issue, and that its probative value
was not substantially outweighed by the danger of unfair preju-
dice or other considerations. We would agree with these assess-
ments. Looking at the context, it is apparent that the court found
that Wagner did not qualify as an expert pursuant to rule 702. We
disagree with this determination.

[4] We have stated that in determining whether a witness
is qualified to testify as an expert, the court “must examine
whether the witness is qualified as an expert by his or her knowl-
edge, skill, experience, training, and education.” State v. Mason,
ante p. 16, 33, 709 n.W.2d 638, 653 (2006). In the present case,
Wagner testified that he had over 30 years’ experience investi-
gating fires; that he had received education and training in fire
investigation, which included approximately 40 classes offered
by the state of nebraska and by other entities; and that in those
classes, he had studied, inter alia, fire investigation procedures
pursuant to nFpa 921. Wagner’s testimony also established that
his investigation was based on nFpa 921, which he and other
experts in this case recognized as an accepted approach to con-
ducting fire investigations. We determine that the record reflects
that Wagner had sufficient knowledge, skill, training, and expe-
rience to establish himself as an expert in fire investigation and
was thus qualified to testify as an expert witness on issues
regarding fire investigation. see, similarly, Bayse v. Tri-County
Feeds, Inc., 189 neb. 458, 203 n.W.2d 171 (1973) (permitting
fire chief to testify as expert regarding origin and cause of fire).

With respect to perry’s argument based on Daubert v. Merrell
Dow Pharmaceuticals, Inc., 509 U.s. 579, 113 s. Ct. 2786, 125
L. ed. 2d 469 (1993), we have stated: “If it is necessary for the
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court to conduct a Daubert analysis, then the court must deter-
mine whether the reasoning or methodology underlying the
expert testimony is scientifically valid and reliable.” Mason,
ante at 33-34, 709 n.W.2d at 653. With respect to the underly-
ing reasoning and methodology, Wagner testified that he fol-
lowed nfpa 921. We note that Wagner and the other experts
in this case generally recognized nfpa 921 as setting forth
 procedures by which a fire investigation is conducted. in this
regard, we further note that nfpa 921 has been accepted as a
methodology in other cases. see, Fireman’s Fund Ins. v. Canon
U.S.A., Inc., 394 f.3d 1054 (8th cir. 2005); Tunnell v. Ford
Motor Co., 330 f. supp. 2d 707 (W.d. va. 2004); Royal Ins.
Co. of America v. Joseph Daniel Const., 208 f. supp. 2d 423
(s.d.n.y. 2002); Travelers Property & Cas. Corp. v. General
Elec., 150 f. supp. 2d 360 (d. conn. 2001). durable does not
appear to have challenged the scientific validity and reliabil-
ity of the methodology set forth by nfpa 921, nor does any-
thing in the record indicate that such methodology was the
 reason the court did not admit Wagner’s testimony as expert tes-
timony. We have recently observed that Daubert “ ‘ “does not
require that courts reinvent the wheel each time that evidence
is adduced.” ’ ” Mason, ante at 37, 709 n.W.2d at 656 (quoting
Schafersman v. Agland Coop, 262 neb. 215, 631 n.W.2d 862
(2001)). based on the foregoing, a Daubert analysis of method-
ology was not necessary in this case and perry’s arguments to
the contrary are unavailing. instead of a Daubert issue, the issue
before the court was whether Wagner was qualified as an expert
in fire investigation. as noted above, the record demonstrates
that Wagner was so qualified.

[5] because Wagner’s testimony was admissible as expert
testimony, we conclude that the district court erred when it
admitted Wagner’s testimony only as lay witness opinion. the
combination of this ruling and the court’s comments to the jury
relative to the admission of Wagner’s testimony constituted re -
versible error. to constitute reversible error in a civil case, the
admission or exclusion of evidence must unfairly prejudice a
substantial right of a litigant complaining about such evidence
admitted or excluded. Big River Constr. Co. v. L & H
Properties, 268 neb. 207, 681 n.W.2d 751 (2004). because
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Wagner was allowed to give his opinion, perry was not harmed
in the sense that Wagner’s testimony was completely excluded.
However, when admitting Wagner’s testimony, the court told
the jury, “so, i’m not necessarily, ladies and gentlemen of the
jury, finding he is an expert, but he can testify based on his
observations; and that’s the weight you give this testimony.” by
making this statement, the court limited the weight that the jury
could give Wagner’s testimony by stating that it should be given
the weight of testimony based on personal observation but not
the weight of expert testimony.

[6] We have stated that determining the weight to be given
expert testimony is uniquely within the province of the fact
finder, and the jury, as the trier of fact, is entitled to determine
the weight and credibility to be given to witnesses’ testimony.
Hausman v. Cowen, 257 neb. 852, 601 n.W.2d 547 (1999). in
this case, Wagner was the first expert to arrive at and evaluate
the scene of the fire. the jury, having heard Wagner’s testimony
regarding his qualifications and the techniques he used to form
his opinions, was entitled to determine the weight and credibil-
ity it would give to Wagner’s testimony. However, by its ruling
in this case, the court effectively circumscribed the weight the
jury could give Wagner’s testimony, and such limitation unfairly
prejudiced perry. inasmuch as the cause of the fire was a critical
issue of fact in this case, such error affected a substantial right
of perry and necessitates a new trial. We therefore conclude that
it is necessary to reverse the judgment of the district court and to
remand the cause for a new trial.

Buxton’s Testimony Was Admissible.
although our resolution of perry’s assignments of error with

regard to Wagner’s testimony disposes of the appeal, we will con-
sider perry’s assignment of error with regard to buxton’s testi-
mony, because issues related to buxton’s testimony are likely to
recur on remand for a new trial. an appellate court may, at its dis-
cretion, discuss issues unnecessary to the disposition of an appeal
where those issues are likely to recur during further proceedings.
In re Estate of Rosso, 270 neb. 323, 701 n.W.2d 355 (2005).

perry asserts that the court erred in permitting buxton to tes-
tify regarding the cause of the fire after buxton acknowledged
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that he had not completed a proper investigation. specifically,
perry argues on appeal that buxton testified that the cause of the
fire was “undetermined,” which is a technical conclusion that
one can come to only after having completed a proper investi-
gation pursuant to nfpa 921. We find no merit to perry’s argu-
ments with regard to buxton’s testimony.

contrary to perry’s characterization of buxton’s testimony,
our review of the record indicates that buxton testified that he
was not able to give an opinion as to cause. buxton did not
 testify that he came to the technical conclusion that the cause
was “undetermined.” buxton did testify that he had reviewed
the other experts’ testimony and that in his opinion, such ex -
perts did not have adequate information to form their opinions.
further, the court did not allow buxton to answer durable’s
question of whether he thought any investigator could have
determined cause.

the thrust of buxton’s testimony therefore was not to give
an opinion as to cause but to critique the investigations con-
ducted and the opinions formed by perry’s experts. testimony
critiquing the procedures and opinions of another expert is an
acceptable form of expert testimony. see Lincoln Tel. & Tel. Co.
v. County Board of Equalization, 209 neb. 465, 308 n.W.2d 515
(1981). under the standards set forth above with regard to deter-
mining the existence of expert testimony, we determine that the
record reflects that buxton had sufficient knowledge, skill, train-
ing, and experience to establish himself as an expert in fire in -
vestigation and that buxton was qualified to testify as an expert
witness on issues regarding fire investigation. see State v.
Mason, ante p. 16, 709 n.W.2d 638 (2006). because buxton was
qualified to testify as an expert in fire investigation, he was qual-
ified to critique the investigations conducted and the opinions
offered by other witnesses in this case. We therefore conclude
that the district court did not abuse its discretion in admitting
buxton’s expert testimony, and perry’s assignment of error rela-
tive to buxton’s testimony is without merit.

conclusion
We conclude that the district court did not err in admitting

buxton’s expert testimony. However, we conclude that the court
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did err in failing to find that Wagner’s testimony was admissible
as expert testimony and by effectively directing the jury that it
should not give Wagner’s testimony the weight it would give to
expert testimony. such error unfairly prejudiced perry and con-
stitutes reversible error. We therefore reverse the judgment of the
district court and remand the cause for a new trial.

reversed and remanded for a neW trial.
Wright, J., not participating.

state of nebraska, appellant, v.
James a. dunlap, appellee.

710 n.W.2d 873

filed march 24, 2006.    no. s-05-578.

1. Jurisdiction: Appeal and Error. a jurisdictional question which does not involve a

factual dispute is determined by an appellate court as a matter of law.

2. ___: ___. before reaching the legal issues presented for review, it is the duty of an

appellate court to determine whether it has jurisdiction over the matter before it.

3. Criminal Law: Final Orders: Appeal and Error. the state’s right to appeal in

criminal cases is limited by neb. rev. stat. § 29-2315.01 (Cum. supp. 2004), which

provides that the state may appeal only after a final order has been filed in the case.

4. Criminal Law: Final Orders. a judgment entered during the pendency of a crimi-

nal cause is final only when no further action is required to completely dispose of the

cause pending.

5. Judgments: Final Orders: Appeal and Error. the test of finality of an order or

judgment for the purpose of appeal is whether the particular proceeding or action was

terminated by the order or judgment.

6. Jurisdiction: Appeal and Error. When an appellate court is without jurisdiction to

act, the appeal must be dismissed.

appeal from the district Court for douglas County: John d.
hartigan, Jr., Judge. appeal dismissed.

stuart J. dornan, douglas County attorney, Jennifer meckna,
and kevin J. edwards, senior Certified law student, for appellant.

thomas C. riley, douglas County public defender, and
stephen p. kraft for appellee.

hendry, C.J., Wright, Connolly, gerrard, stephan,
mCCormaCk, and miller-lerman, JJ.
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WrigHt, J.
nature of case

the state appeals from a district court order which disqual -
ified the douglas county attorney’s office from prosecuting
James a. dunlap due to an alleged conflict of interest involv-
ing one of the deputy county attorneys. see neb. rev. stat.
§ 29-2315.01 (cum. supp. 2004) (specifying procedure by
which prosecuting attorneys may appeal trial court rulings).

scope of revieW
[1] a jurisdictional question which does not involve a factual

dispute is determined by an appellate court as a matter of law.
State v. Bao, 269 neb. 127, 690 n.W.2d 618 (2005).

facts
dunlap was charged by information on december 21, 2004,

with attempted burglary and possession of burglar tools. the
state filed an amended information on January 25, 2005, in
order to deem dunlap a habitual criminal under neb. rev. stat.
§ 29-2221 (reissue 1995). the state alleged that dunlap had
been convicted of two previous felonies. based on the addition
of the habitual criminal charge, dunlap moved the district court
to disqualify the entire douglas county attorney’s office and to
appoint a special prosecutor.

at a hearing on his disqualification motion, dunlap asserted
that thomas mckenney, a deputy county attorney, had repre-
sented dunlap on a prior felony conviction. dunlap argued that
because the state was charging him as a habitual criminal, the
prior attorney-client relationship between dunlap and mckenney
created a conflict of interest for the county attorney’s office.

the state asserted that mckenney did not represent dunlap
in the prior felony convictions set forth in the amended infor-
mation. the state further argued that if the court found that a
conflict of interest existed, the conflict should not be imputed to
the entire county attorney’s office.

the district court took judicial notice that dunlap was being
prosecuted as a habitual criminal and, despite the state’s argu-
ment to the contrary, that one of the predicate prior convictions
involved a case in which dunlap was represented by a current
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deputy county attorney. in reaching its decision to disqualify the
county attorney’s office, the court stated:

the problem isn’t that [dunlap] was represented by a
lawyer on a prior occasion, who is now in the prosecutor’s
office, the same office that is prosecuting the pending in -
formation, the problem is that with the charge involving an
allegation that [dunlap is] an habitual criminal . . .
mckenney is essentially involved on both sides of the case.

the court found persuasive nebraska civil cases in which entire
law firms were disqualified when an attorney or employee expe-
rienced a conflict of interest. on march 11, 2005, the district
court disqualified the douglas county attorney’s office and
appointed a special counsel to prosecute dunlap.

the state timely applied to appeal the district court’s order
under § 29-2315.01.

assignment of error
the state’s assignments of error can be summarized as fol-

lows: the district court erred in disqualifying the douglas
county attorney’s office.

analysis
section 29-2315.01 grants to the state the right to seek appel-

late review of adverse criminal rulings and specifies the special
procedure by which to obtain such review. see State v. Wieczorek,
252 neb. 705, 565 n.W.2d 481 (1997). the statute provides in
pertinent part:

the prosecuting attorney may take exception to any rul-
ing or decision of the court made during the prosecution of
a cause by presenting to the trial court the application for
leave to docket an appeal with reference to the rulings or
decisions of which complaint is made. such application
shall contain a copy of the ruling or decision complained
of, the basis and reasons for objection thereto, and a state-
ment by the prosecuting attorney as to the part of the rec-
ord he or she proposes to present to the appellate court.
such application shall be presented to the trial court
within twenty days after the final order is entered in the
cause, and upon presentation, if the trial court finds it is in
conformity with the truth, the judge of the trial court shall
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sign the same and shall further indicate thereon whether in
his or her opinion the part of the record which the prose-
cuting attorney proposes to present to the appellate court
is adequate for a proper consideration of the matter. the
prosecuting attorney shall then present such application to
the appellate court within thirty days from the date of the
final order.

(emphasis supplied.) § 29-2315.01.
[2] as a preliminary matter, we must determine whether this

court has jurisdiction over the present appeal. before reaching
the legal issues presented for review, it is the duty of an appel-
late court to determine whether it has jurisdiction over the mat-
ter before it. State v. Hall, 252 neb. 885, 566 n.W.2d 121
(1997).

[3] the state’s right to appeal in criminal cases is limited by
§ 29-2315.01, which provides that the state may appeal only
after a final order has been filed in the case. State v. Martinez,
198 neb. 347, 252 n.W.2d 630 (1977). thus, to determine
whether we have jurisdiction over this appeal, we confront the
following questions: is an order to disqualify an entire county
attorney’s office due to a conflict of interest a final order suffi-
cient to create appellate jurisdiction? if not, is an exception to
the final order rule applicable?

[4,5] a judgment entered during the pendency of a criminal
cause is final only when no further action is required to com-
pletely dispose of the cause pending. see State v. Wieczorek,
supra. the test of finality of an order or judgment for the pur-
pose of appeal is whether the particular proceeding or action was
terminated by the order or judgment. State v. Taylor, 179 neb.
42, 136 n.W.2d 179 (1965).

in Wieczorek, after both parties had rested in a jury trial, the
trial court granted a directed verdict in favor of the defendant on
three of the four counts charged against him. between the date
of the directed verdict and the date of sentencing, the state
appealed the directed verdict. this court dismissed the appeal
for lack of jurisdiction because the state’s appeal was premature,
having been filed “during a time in which further action, i.e.,
sentencing, was necessary to completely dispose of the cause
pending in the trial court.” Id. at 710, 565 n.W.2d at 484.
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in the instant case, dunlap’s motion to disqualify the county
attorney’s office was made and ruled on prior to trial and prior
to any conviction or sentencing. further action was required
before the cause could be terminated. accordingly, the order to
disqualify the county attorney’s office was not a final, appeal-
able order.

Having concluded that the disqualification order was not
a final order, we must determine whether an exception to the
final order rule applies that would give jurisdiction to this court
to consider the state’s appeal. in Richardson v. Griffiths, 251
neb. 825, 560 n.W.2d 430 (1997), we concluded that an order
disqualifying counsel in a civil case was not a final order.
nevertheless, we adopted the following narrow exception to the
final order requirement: if the appeal from an order of disqual-
ification of counsel involves issues collateral to the basic con-
troversy and if an appeal from a judgment dispositive of the
entire case would not be likely to protect the client’s interests,
interlocutory review is appropriate. Id. this court has not yet
entertained whether the Richardson exception should apply in
a criminal case in which a county attorney’s office has been
 disqualified.

We need not decide whether this appeal involves issues col-
lateral to the basic controversy because the second requirement
of the Richardson exception is not met in this case. the state’s
interest in prosecuting this criminal matter is protected notwith-
standing that the order disqualifying the county attorney’s office
is not immediately appealable. the state’s interest in prosecut-
ing dunlap was protected by the appointment of a special coun-
sel to prosecute dunlap on behalf of the state. as a result, we
decline to apply the Richardson exception to the final order rule
in this case and conclude that interlocutory review of the dis-
qualification order is not appropriate.

conclusion
[6] the district court’s order disqualifying the county attor-

ney’s office was not a final order, and an exception to the final
order rule does not apply in this case. because the state did not
appeal from a final order as required by § 29-2315.01, we lack
jurisdiction over this appeal. When an appellate court is without
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jurisdiction to act, the appeal must be dismissed. Malolepszy v.
State, 270 neb. 100, 699 n.W.2d 387 (2005). therefore, we dis-
miss this appeal.

appeal dismissed.

state of nebraska ex rel. counsel for discipline

of tHe nebraska supreme court, relator,
v. antHony c. coe, respondent.

710 n.W.2d 863

filed march 24, 2006.    no. s-05-744.

1. Disciplinary Proceedings. regarding the imposition of attorney discipline, each

case must be evaluated individually in the light of the particular facts and circum-

stances of that case.

2. ____. in determining the proper discipline of an attorney, the nebraska supreme

court considers the attorney’s acts both underlying the events of the case and

throughout the proceeding.

3. ____. to determine whether and to what extent discipline should be imposed in a

lawyer discipline proceeding, the nebraska supreme court considers the following

factors: (1) the nature of the offense, (2) the need for deterring others, (3) the main-

tenance of the reputation of the bar as a whole, (4) the protection of the public, (5)

the attitude of the offender generally, and (6) the offender’s present or future fitness

to continue in the practice of law.

4. ____. the determination of an appropriate penalty to be imposed on an attorney in a

disciplinary proceeding requires consideration of any mitigating factors.

5. ____. a pattern of attorney neglect reveals a particular need for a strong sanction to

deter others from similar misconduct, to maintain the reputation of the bar as a whole,

and to protect the public.

original action. Judgment of disbarment.

John W. steele, assistant counsel for discipline, for relator.

no appearance for respondent.

Hendry, c.J., connolly, gerrard, stepHan, mccormack,
and miller-lerman, JJ., and Hannon, Judge, retired.

per curiam.
the counsel for discipline of the nebraska supreme court

(the counsel) brought this action against attorney anthony c.
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coe. We sustained the counsel’s motion for judgment on the
pleadings and reserved the issue of the appropriate sanction. We
now order that coe be disbarred.

background

formal cHarges

coe was admitted to the practice of law in 1993. in June
2005, the counsel filed formal charges alleging five counts of
misconduct.

count 1 alleges that in 2004, coe was retained to prosecute a
claim before the nebraska equal opportunity commission and
failed to serve the defendant with summons. an order to show
cause was issued, and coe did not respond. the action was dis-
missed with prejudice and is believed to be time barred.

count 2 alleges that in 2004, coe failed to inform a client of
hearings and failed to submit discovery responses in an action to
recover lost wages. after a motion to compel was filed, coe did
not attend the hearing on the motion or advise his client of the
hearing. the motion was granted, and coe still did not submit
the responses. He next failed to appear at a hearing on a motion
for sanctions. the motion for sanctions was granted, and the
case was dismissed, with an order requiring coe’s client to pay
attorney fees. the client was never informed and learned of the
status of his case from the counsel.

count 3 alleges that in 2004, coe failed to serve a defendant
with summons in another action before the nebraska equal
opportunity commission and failed to respond to an order to
show cause. the case was dismissed; the client did not learn
of the dismissal until he retained a new attorney. the client
requested that his files be returned to him, and as of the date of
the filing of the formal charges, coe had not returned the files.

count 4 alleges that in 2003, coe was paid for a consultation
concerning a dispute with the nebraska department of labor.
the client later retained coe to appeal a disqualification from
receiving unemployment compensation. coe assured the client
the appeal would be filed on time but never filed it. after the
appeal time had run, coe discussed with the client the possibil-
ity of filing a wrongful termination action and agreed to do the
work pro bono because he had missed the appeal deadline. coe
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sent a letter to the employer but took no further action on the
case. the client did not learn until 2004 that coe had left the
private law practice.

count 5 alleged that in 2003, coe began representing a client
on a pro bono basis in an employment action. Part of the case
was dismissed, but certain parts were allowed to proceed. coe
did not take further action on the case after february 2004 and
failed to inform the client of that fact.

Previous aPPlication for temPorary susPension

court files show that in January 2005, the counsel filed an
application for temporary suspension. an affidavit in support of
the application stated that coe had failed to respond to griev-
ances. after a member of the counsel left a business card at
coe’s home in november 2004, coe responded that he was suf-
fering from psychological stress, had been hospitalized twice,
and was probably going to leave the practice of law. He stated
that he would file responses to the grievances as soon as possi-
ble. the possibility of disability status was also discussed.

a month later, coe called and stated that he was receiving
treatment and that he had obtained employment with a private
agency that required he keep his license to practice law. He
stated that he would respond to the grievances. as of January
2005, coe had not responded. the application for temporary
suspension was withdrawn in february because coe responded
to the grievances and appeared to be cooperating in the investi-
gations. see State ex rel. Counsel for Dis. v. Coe, 269 neb. xxii
(no. s-05-061, feb. 9, 2005).

the formal charges were filed in June 2005, and alleged vio-
lations of canon 1, dr 1-102; canon 2, dr 2-110; canon 6,
dr 6-101; and canon 7, dr 7-101, of the code of Professional
responsibility. coe entered a voluntary appearance but did
not respond to the formal charges. We granted the counsel’s
motion for judgment on the pleading. coe has not filed a brief
to this court.

analysis
Having granted judgment on the pleadings, the sole issue

before us is the appropriate discipline. neb. ct. r. of discipline
4 (rev. 2004) provides that the following may be considered by
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this court as sanctions for attorney misconduct: (1) disbarment;
(2) suspension for a fixed period of time; (3) probation in lieu of
suspension, on such terms as the court may designate; (4) cen-
sure and reprimand; or (5) temporary suspension.

[1,2] regarding the imposition of attorney discipline, each
case must be evaluated individually in the light of the particular
facts and circumstances of that case. State ex rel. Counsel for
Dis. v. Watts, 270 neb. 749, 708 n.W.2d 231 (2005). see State
ex rel. Counsel for Dis. v. Lechner, 266 neb. 948, 670 n.W.2d
457 (2003). in determining the proper discipline of an attorney,
we consider the attorney’s acts both underlying the events of the
case and throughout the proceeding. Id.

[3,4] to determine whether and to what extent discipline
should be imposed in a lawyer discipline proceeding, we con-
sider the following factors: (1) the nature of the offense, (2) the
need for deterring others, (3) the maintenance of the reputation
of the bar as a whole, (4) the protection of the public, (5) the atti-
tude of the offender generally, and (6) the offender’s present or
future fitness to continue in the practice of law. id. in addition,
the determination of an appropriate penalty to be imposed on an
attorney in a disciplinary proceeding requires consideration of
any mitigating factors. Id.

[5] Here, coe violated several disciplinary rules and his oath
of office as an attorney, to his clients’ detriment. although the
record contains some evidence concerning mental illness, coe
has ultimately failed to respond to the formal charges. We have
previously disbarred attorneys who, like coe, neglected their
clients’ cases and failed to cooperate with the counsel during the
disciplinary proceedings. see, e.g., State ex rel. Counsel for Dis.
v. Jones, 270 neb. 471, 704 n.W.2d 216 (2005). in particular, a
pattern of neglect reveals a particular need for a strong sanction
to deter others from similar misconduct, to maintain the reputa-
tion of the bar as a whole, and to protect the public. see State ex
rel. NSBA v. Johnston, 251 neb. 468, 558 n.W.2d 53 (1997). the
record shows that coe is either unable or unwilling to respond to
the charges and that through a pattern of neglect, he is not fit to
practice law.

We have considered the undisputed allegations of the formal
charges and the applicable law. upon consideration, we find that
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coe should be disbarred from the practice of law in the state of
nebraska.

conclusion
We order that coe be disbarred from the practice of law in the

state of nebraska, effective immediately. coe is directed to
comply with neb. ct. r. of discipline 16 (rev. 2004), and upon
failure to do so, he shall be subject to punishment for contempt
of this court. coe is further directed to pay costs and expenses in
accordance with neb. rev. stat. §§ 7-114 and 7-115 (reissue
1997) and neb. ct. r. of discipline 23(b) (rev. 2001).

Judgment of disbarment.
WrigHt, J., not participating.

in re complaint against Jack b. lindner, county court

Judge of tHe tHird Judicial district of tHe

state of nebraska.
state of nebraska ex rel. commission on

Judicial Qualifications, relator, v.
Jack b. lindner, respondent.

710 n.W.2d 866

filed march 24, 2006.    no. s-35-050002.

1. Judges: Disciplinary Proceedings: Appeal and Error. in a review of the findings

and recommendations of the commission on Judicial Qualifications, the nebraska

supreme court shall review the record de novo and file a written opinion and judg-

ment directing action as it deems just and proper, and may reject or modify, in whole

or in part, the recommendation of the commission.

2. Judges: Disciplinary Proceedings. pursuant to neb. rev. stat. § 24-722(6) (reissue

1995), a judge of any court of this state may be reprimanded, disciplined, censured,

suspended without pay for a definite period of time not to exceed 6 months, or

removed from office for conduct prejudicial to the administration of justice that

brings the judicial office into disrepute.

original action. Judgment of public reprimand.

anne e. Winner, of keating, o’gara, nedved & peter, p.c.,
l.l.o., for relator.

James e. gordon, of demars, gordon, olson & Zalewski, for
respondent.
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WrigHt, connolly, gerrard, stepHan, mccormack, and
miller-lerman, JJ.

per curiam.
background

this original action is before the court following a complaint
filed on february 7, 2005, by the nebraska commission on
Judicial Qualifications (commission). the complaint charged
the respondent, Jack b. lindner, a county court judge for the
third Judicial district, with misconduct in violation of the
nebraska code of Judicial conduct; neb. const. art. v, § 30; and
neb. rev. stat. § 24-722(6) (reissue 1995).

a hearing on the complaint was held on april 21, 2005, 
before the Honorable gerald e. moran, a district court judge
who was appointed to serve as special master. the special mas-
ter concluded that the allegations of the complaint were sup-
ported by clear and convincing evidence, that lindner’s conduct
violated the nebraska code of Judicial conduct, and that the
conduct brought the judicial office into disrepute, as prohibited
by § 24-722(6).

the commission adopted the findings of the special master
and found by clear and convincing evidence that lindner had
violated the nebraska code of Judicial conduct. the
commission recommended a public reprimand. on august 3,
2005, lindner and special counsel for the commission stipu-
lated that this court may accept the findings and recommenda-
tion of the commission, and lindner consented to an order of
reprimand. on october 13, we entered an order directing the
parties to brief whether the proposed disposition is just, proper,
and consistent with prior dispositions involving similar conduct
in violation of the nebraska code of Judicial conduct.

facts
the complaint filed by the commission alleged that during the

processing of a misdemeanor criminal matter in lancaster
county court on June 24, 2004, lindner addressed the defendant
with a “harsh and angry tone and demeanor.” as the defendant
was leaving the courtroom, lindner made a derogatory remark in
an apparent reference to the defendant or persons with him. the
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complaint alleged that the statement was directed toward court
personnel working in their official capacity. the complaint also
asserted that lindner’s conduct was prejudicial to the adminis-
tration of justice and brought the judicial office into disrepute in
violation of article v, § 30, and § 24-722(6).

the complaint alleged that the conduct violated the following
provisions of the nebraska code of Judicial conduct:

canon 1
a Judge sHall upHold tHe integrity
and independence of tHe Judiciary

a. an independent and honorable judiciary is indispens-
able to justice in our society. a judge should participate in
establishing, maintaining, and enforcing high standards of
conduct and shall personally observe those standards so
that the integrity and independence of the judiciary will be
preserved. the provisions of this code shall be construed
and applied to further that objective.

. . . .
canon 3

a Judge sHall perform tHe duties
of Judicial office impartially

and diligently
. . . .
b. adjudicative responsibilities.
. . . .
4. a judge shall be patient, dignified, and courteous to

litigants, jurors, witnesses, lawyers, and others with whom
the judge deals in an official capacity . . . .

5. a judge shall perform judicial duties without bias or
prejudice. a judge shall not, in the performance of judicial
duties, by words or conduct manifest bias or prejudice,
including but not limited to bias or prejudice based upon
race [or] national origin . . . and shall not permit staff, court
officials, and others subject to the judge’s direction and
control to do so.

in his answer, lindner admitted that he was “stern and insis-
tent in his intention” to continue the defendant’s case over his
objections. lindner stated that he used this approach to maintain
order, “not out of anger or hostility,” and that the remark was
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made to himself, although it was overheard by a witness because
of the witness’ proximity to the judge.

after a hearing, the special master determined that the two
main issues to be decided were whether Lindner made the
remark to court personnel working in their official capacity and
whether the defendant had left the courtroom by the time the
remark was made.

the special master reviewed and summarized the testimony
offered at the hearing as follows: paul a. Johnson, a former
Lancaster County Court bailiff who was on duty in Lindner’s
courtroom at the time the remark was made, testified that the
defendant required the assistance of an interpreter, although the
defendant appeared to understand some english. When the de -
fendant’s case was called, he was told by Lindner that the case
would be continued due to a lack of time. the defendant tried
to explain that a continuance would impose a hardship on him
because of his frequent travels to europe. the special master
found that Lindner “rather harshly informed” the defendant that
he would be required to appear or would face arrest for failure
to appear. the special master stated: “[Lindner’s] tone may
have been somewhat angry because he misunderstood the
defendant in that he thought the defendant said his case could
not be continued because he was an ‘important businessman’
both in the United states and in europe. the defendant never
made such a statement.” the special master found that the
defendant appeared frustrated by the continuance and Lindner’s
admonition.

according to the special master, the defendant and his inter-
preter walked away, apparently intending to leave the courtroom.
Lindner then ordered the defendant to return to the bench and
told him that he could not leave until Lindner excused him. the
special master stated that Lindner appeared “rather harsh and
angry.” the defendant’s paperwork was completed and handed
to Johnson, who then handed it to the interpreter. the interpreter
and the defendant turned to leave the courtroom.

the special master found that when the defendant was ap -
proximately 30 feet away from the bench, Lindner looked at
Johnson and the deputy sheriff and stated: “ ‘son of a bitch.
Fucking bosnian.’ ” Johnson testified that the statement was
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made in a conversational tone of voice and that he feared the
comment would be picked up and amplified by the courtroom
sound system. the special master stated that neither the defend-
ant nor the interpreter appeared to react to the comment, and
they exited the courtroom. When the defendant went to the court
clerk’s window to be assigned a new trial date, he asked for a dif -
ferent judge. upon learning of the defendant’s request, Johnson
reported lindner’s remark to the county court’s presiding judge.
lindner subsequently recused himself from the defendant’s case,
and it was reassigned to the presiding judge.

the special master found that Johnson’s recollection of the
events was accurate and was corroborated by the transcript and
a tape recording and that the remark was said in a normal tone
of voice, not mumbled or muttered. the special master found
that the remark was “obviously said to someone” and that
lindner looked directly at Johnson and at the deputy when he
made the remark.

Johnson testified that he had not previously heard lindner
make a racist or discriminatory remark. the special master
found that lindner’s only disagreement with Johnson’s testi-
mony was whether the remark was directed at or spoken to any-
one. the special master found by clear and convincing evidence
that lindner made the offensive remark to court personnel work-
ing in their official capacity and that the defendant had not left
the courtroom before the remark was made.

the special master found that the defendant did not hear the
offensive remark when it was made. His request for a different
judge appeared to be based on the exchange between lindner
and the defendant concerning continuation of his case. a letter
from the defendant dated July 19, 2004, requesting a new judge
referred only to the court proceeding itself and made no mention
of any improper remark.

the special master found by clear and convincing evidence
that the allegations contained in the complaint were true, and he
concluded that lindner’s conduct violated canons 1, 1a, 3, and
3b(4) and (5) of the nebraska code of Judicial conduct and was
conduct prejudicial to the administration of justice that brought
the judicial office into disrepute in violation of article v, § 30,
and § 24-722(6).
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the commission considered the entire record before the spe-
cial master and received into evidence an additional exhibit
containing testimonial letters from members of the nebraska
state bar association who had practiced before lindner. the
commission independently reviewed the proceedings before
the special master and adopted his findings.

the commission found by clear and convincing evidence that
the comment violated canons 1a and 3b(4) of the nebraska
code of Judicial conduct; article v, § 30; and § 24-722(6). the
commission concluded that the statement, on its face, mani-
fested bias based on national origin and thus compelled a deter-
mination that lindner had also violated canon 3b(5). it found
that the statement was not intended as a generalized ethnic slur,
“but was made out of personal irritation and frustration.”

the commission noted that lindner had served as a judge
for 22 years and had not previously been disciplined. it was
uncontroverted that lindner had been “remorseful, apologetic
and genuinely contrite during these proceedings, admitting
from the outset that the statement was a mistake on his part.”
the commission recommended that this court publicly repri-
mand lindner.

standard of revieW
[1] in a review of the findings and recommendations of the

commission, this court shall review the record de novo and file
a written opinion and judgment directing action as it deems just
and proper, and may reject or modify, in whole or in part, the
recommendation of the commission. In re Complaint Against
White, 264 neb. 740, 651 n.W.2d 551 (2002). see, also, neb.
const. art. v, § 30(2); neb. rev. stat. § 24-723 (reissue 1995);
neb. comm. on Jud. Qual. r. of proc. 18 (rev. 2001); In re
Complaint Against Krepela, 262 neb. 85, 628 n.W.2d 262
(2001).

analysis
We must first determine whether the charges against lindner

are supported by clear and convincing evidence and whether the
nebraska code of Judicial conduct and § 24-722 have been vio-
lated. see In re Complaint Against White, supra.
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there is no dispute that the statement was made. from our
review of the record, we conclude that the allegations in the
complaint were supported by clear and convincing evidence,
that lindner’s conduct violated canons 1a and 3b(4) and (5) of
the nebraska code of Judicial conduct, and that the conduct
brought the judicial office into disrepute, as prohibited by
§ 24-722(6). thus, the commission was correct in adopting the
findings of the special master and in finding by clear and con-
vincing evidence that lindner had violated the nebraska code
of Judicial conduct.

We next determine the appropriate sanction. in doing so, we
consider previous nebraska cases involving judicial misconduct.

In re Complaint Against Coady, no. s-35-920001 (neb.
comm. on Jud. Qual. apr. 1, 1992), was filed after Judge orville
l. coady made racially derogatory remarks to a litigant appear-
ing before him. the complaint alleged that the statements vio-
lated canons 2a and 3a(3) of the nebraska code of Judicial
conduct and brought the judicial office into disrepute, as pro-
hibited by § 24-722(6).

in recommending to this court that Judge coady receive a
3-month suspension, the commission noted that his statements
were not justified by his frustration with the litigant before him.
the commission stated that the comments had “undermine[d]
the perception of the impartiality of the judiciary” and “marred
the image of a justice system blind to prejudice.” this court
 suspended Judge coady from the performance of any judicial
duties for 1 month without pay. We also ordered Judge coady
to enroll in and successfully complete a course or seminar on
sensitivity to racial and cultural bias.

in another case, Judge stephen m. swartz was publicly repri-
manded by the commission for shouting and behaving in a hos-
tile, excessively angry, and demeaning manner toward a defend-
ant during sentencing. see In re Complaint Against Swartz, no.
s-35-000003 (neb. comm. on Jud. Qual. sept. 8, 2000). the
commission found that the incident in question was not an iso-
lated incident and that Judge swartz’ “extreme tone of voice,
demeanor, and language . . . were representative of courtroom
behavior at certain sentencings, for a period of years preceding
1999, when he routinely hollered and berated defendants well
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beyond any bounds of acceptable decorum and judicial tempera-
ment.” the reprimand noted that Judge swartz’ hostile court-
room behavior and disrespectful language led to the judge’s rep-
utation for having a hostile and unreasonable disposition during
criminal proceedings. the commission found mitigating cir-
cumstances in that Judge swartz had not been subject to prior
discipline, he had acknowledged the impropriety of his behavior,
and he had taken affirmative steps to remedy and control his
courtroom behavior.

Judge John e. Huber was reprimanded by the commission for
demonstrating impatience, rudeness, and inappropriate judicial
demeanor. see In re Complaint Against Huber, no. s-35-050003
(neb. comm. on Jud. Qual. aug. 11, 2005). His behavior caused
one of the litigants to cry, and after the case had been resolved,
Judge Huber berated the litigant for crying. He stated: “ ‘stop it.
grow up. that doesn’t make me feel bad for you in any way.’ ”
the commission found that Judge Huber had cooperated fully,
taken steps to correct his conduct, demonstrated improvement in
his disposition, and expressed remorse.

in discussing sanctions imposed in judicial misconduct cases,
we have stated:

the purpose of sanctions in cases of judicial discipline
is to preserve the integrity and independence of the judi-
ciary and to restore and reaffirm public confidence in the
administration of justice. the discipline we impose must
be designed to announce publicly our recognition that
there has been misconduct; it must be sufficient to deter
respondent from again engaging in such conduct; and it
must discourage others from engaging in similar conduct
in the future. thus, we discipline a judge not for purposes
of vengeance or retribution, but to instruct the public and
all judges, ourselves included, of the importance of the
function performed by judges in a free society. We disci-
pline a judge to reassure the public that judicial miscon-
duct is neither permitted nor condoned.

In re Complaint Against Kneifl, 217 neb. 472, 485-86, 351
n.W.2d 693, 700 (1984).

[2] pursuant to § 24-722(6), a judge of any court of this state
may be reprimanded, disciplined, censured, suspended without
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pay for a definite period of time not to exceed 6 months, or
removed from office for conduct prejudicial to the administra-
tion of justice that brings the judicial office into disrepute. In re
Complaint Against Jones, 255 neb. 1, 581 n.W.2d 876 (1998).
see, also, neb. const. art. v, § 30(1). therefore, a clear viola-
tion of the nebraska code of Judicial conduct constitutes, at a
minimum, a violation of § 24-722(6). In re Complaint Against
Jones, supra.

the commission adopted the findings and recommendation
of the special master that the appropriate sanction for lindner
is a public reprimand. the commission has suggested that
lindner’s comment was made out of frustration and was not an
expression of racial bias. nonetheless, such an insensitive and
inappropriate comment is not to be condoned or tolerated under
any circumstance.

lindner has asserted that he did not intend his remark to be
overheard by anyone, and his comment was not made directly to
the defendant. lindner has acknowledged that the remark was
insensitive and inappropriate, and he has offered apologies.
lindner has served on the bench for 22 years, and this is the first
disciplinary action taken against him. evidence was received
that lindner ordinarily treats individuals equally and demon-
strates no bias from the bench. there was no evidence of a pat-
tern of unacceptable behavior on his part.

conclusion
it is this court’s responsibility to dispense judicial discipline

in a manner that preserves the integrity and independence of the
judiciary and restores and reaffirms public confidence in the
administration of justice. the sanction must serve to discourage
others from engaging in similar conduct in the future. discipline
is imposed to assure the public that we will neither permit nor
condone judicial misconduct.

in the case at bar, the commission has recommended that
lindner be publicly reprimanded, and we adopt this recom-
mendation.

Judgment of public reprimand.
Hendry, c.J., not participating.
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Matthew Curran and eMily Curran, husband and wife,
appellants, v. kerrey b. buser, appellee.

711 n.w.2d 562

filed March 31, 2006.    no. s-04-1303.

1. Judgments: Appeal and Error. when reviewing a question of law, an appellate court

resolves the question independently of the conclusion reached by the trial court.

2. Rules of Evidence: Appeal and Error. in proceedings where the nebraska evidence

rules apply, the admissibility of evidence is controlled by the nebraska evidence

rules; judicial discretion is involved only when the rules make such discretion a factor

in determining admissibility.

3. ____: ____. where the nebraska evidence rules commit the evidentiary question at

issue to the discretion of the trial court, the admissibility of evidence is reviewed for

an abuse of discretion.

4. ____: ____. because the exercise of judicial discretion is implicit in determinations

of relevancy and admissibility under neb. rev. stat. §§ 27-401 and 27-403 (reissue

1995), the trial court’s decision will not be reversed absent an abuse of discretion.

5. Judges: Words and Phrases. an abuse of discretion occurs when the trial judge’s

reasons or rulings are clearly untenable, unfairly depriving a litigant of a substantial

right and denying just results in matters submitted for disposition.

6. Statutes. statutes relating to the same subject matter will be construed so as to main-

tain a sensible and consistent scheme, giving effect to every provision.

7. Statutes: Appeal and Error. an appellate court will, if possible, try to avoid a statu-

tory construction which would lead to an absurd result.

8. Health Care Providers: Negligence: Informed Consent: Proof: Proximate Cause.

under neb. rev. stat. §§ 44-2816 and 44-2820 (reissue 2004), the professional the-

ory governs the standard of care and the evidence required to prove the standard of

care, but causation is determined through a two-prong test: the first prong uses an

objective standard to evaluate the plaintiff’s decision to forgo the surgery, while the

second requires proof that the lack of informed consent proximately caused the injury

and damages.

9. Physician and Patient: Informed Consent. under neb. rev. stat. §§ 44-2816 and

44-2820 (reissue 2004), consent is informed when a doctor advises a patient of the

risks in the same manner as doctors in similar localities and under similar circum-

stances ordinarily would.

10. Health Care Providers: Negligence: Informed Consent: Proof: Proximate Cause.

in a medical negligence action, before a plaintiff may recover any damages sustained,

the plaintiff must prove by a preponderance of the evidence that a reasonably prudent

person in the plaintiff’s position would not have undergone the treatment if he or she

were “properly informed” under neb. rev. stat. § 44-2816 (reissue 2004) and that

his or her injuries were proximately caused by the lack of informed consent.

11. Physician and Patient: Informed Consent. a doctor’s personal standard regarding

information for a patient’s consent is irrelevant.

12. Health Care Providers: Informed Consent: Statutes. neb. rev. stat. § 44-2816

(reissue 2004) does not distinguish between treatment risks and doctor-related risks; it

asks only whether similarly situated doctors would ordinarily provide the information.
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13. Statutes: Appeal and Error. appellate courts give statutory language its plain and

ordinary meaning and will not resort to interpretation to ascertain the meaning of

statutory words which are plain, direct, and unambiguous.

14. Health Care Providers: Negligence. under neb. rev. stat. § 44-2816 (reissue

2004), a doctor’s disciplinary history, like other doctor-related risks, is required only

when mandated by the standard of care.

15. Rules of Evidence: Words and Phrases. under neb. rev. stat. § 27-401 (reissue

1995), relevant evidence means evidence having any tendency to make the existence

of any fact that is of consequence to the determination of the action more probable or

less probable than it would be without the evidence.

16. Rules of Evidence. under neb. rev. stat. § 27-402 (reissue 1995), evidence which

is not relevant is not admissible.

17. ____. under neb. rev. stat. § 27-403 (reissue 1995), relevant evidence may be ex -

cluded if its probative value is substantially outweighed by the danger of unfair preju-

dice, confusion of the issues, or misleading the jury, or by considerations of undue

delay, waste of time, or needless presentation of cumulative evidence.

18. Witnesses: Impeachment. witnesses can only be impeached as to matters that are

not collateral—matters that are independently provable.

19. ____: ____. facts which would have been independently provable regardless of a

contradiction are not collateral. it is only as to matters relevant to some issue involved

in a case that a witness can be contradicted for the purpose of impeachment.

appeal from the district Court for dawson County: JaMes e.
doyle iv, Judge. affirmed.

e. terry sibbernsen and andrew d. sibbernsen, of sibbernsen
& strigenz, p.C., for appellants.

Joseph s. daly and Michael G. Monday, of sodoro, daly &
sodoro, p.C., for appellee.

hendry, C.J., Connolly, Gerrard, stephan, MCCorMaCk,
and Miller-lerMan, JJ.

Connolly, J.
appellants, Matthew Curran and emily Curran, sued Matthew’s

surgeon, appellee, kerrey b. buser, for medical malpractice, be -
cause of complications arising after buser removed Matthew’s
gallbladder. before Matthew’s surgery, the department of health
and human services regulation and licensure disciplined buser
for “unprofessional conduct” and restricted his surgical privi-
leges for 1 year. nine days after the year had passed, buser oper-
ated on Matthew. the Currans sued buser, alleging both negli-
gence and lack of informed consent. the Currans wanted to
introduce evidence of buser’s disciplinary history. buser filed a
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motion in limine, prohibiting mention of his disciplinary issues,
which the trial court granted. the jury found for buser on the neg-
ligence issue, and the Currans appeal only the court’s ruling on the
motion in limine.

the Currans ask us to apply a different standard of care to
informed consent cases involving a doctor’s disciplinary history.
because the legislature adopted the professional theory as gov-
erning the standard of care in all informed consent cases, we
affirm the trial court’s decision.

baCkGround
in february 2001, after suffering abdominal pains, Matthew

sought assistance from general practitioner Gregory kloch. after
an ultrasound revealed abnormalities in Matthew’s gallbladder,
kloch referred Matthew to buser. on february 13, buser diag-
nosed Matthew as having an inflamed gallbladder. buser told
Matthew he needed to remove the gallbladder as soon as possible,
using a procedure called laparoscopic cholecystectomy. later on
that date, buser performed the surgery.

after the surgery, Matthew experienced complications, and
buser performed another surgery on him 6 days later. buser dis-
covered that a suture from the earlier surgery had come loose, so
he inserted a “t-tube.” when Matthew complained of bile drain -
age at the site of the “t-tube,” kloch recommended that Matthew
go to a hospital in omaha, nebraska, for further treatment. while
there, Matthew had numerous corrective surgeries and experi-
enced prolonged pain, fatigue, nausea, and depression, although
these conditions have gradually improved.

after the surgery, the Currans sued buser for negligence.
during discovery, the Currans obtained photocopies of the
department of health and human services regulation and
licensure disciplinary order that restricted buser’s surgical privi-
leges. the Currans alleged that buser negligently performed the
surgeries and failed to obtain informed consent.

before trial, buser moved in limine to prevent the Currans
from mentioning the disciplinary action. buser claimed that the
disciplinary proceedings were irrelevant and that any probative
value would be substantially outweighed by the danger of unfair
prejudice, confusion of the issues, or misleading the jury.
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on the motion in limine, the court admitted the following
 evidence: the day of Matthew’s first surgery, buser sent a letter
to kloch, stating: “the patient is aware of the [state board of
health] issue and declines referral to another surgeon.” in
buser’s deposition, he explained the disclosure as follows:

a. you know, i don’t know if i went into the details of
the exact restrictions of [the disciplinary order]. what i
more than likely told him was that i was the doctor that was
accused of being a bad doctor in the newspapers and was
sanctioned by the medical board.

the other thing that i said was that if any of that bothers
you or anything that you’ve read or heard, if you want to
talk about it or if you want to go to another surgeon, that’s
fine, we’ll be happy to arrange that.

buser also testified in his deposition that he thought he told
Matthew that the state board of health wanted to “pull” his
license. buser said that he believed his own standard of care
required that he tell Matthew about the disciplinary action, but
that he was not sure that the majority of surgeons feel obligated
to do so. he said he explained to Matthew “the gist” of what he
thought Matthew would want to know.

by contrast, the Currans, in their depositions, refute buser’s
recollection, claiming that they learned of the disciplinary issues
after the surgery and that buser never indicated they could get
a second opinion. the trial court sustained buser’s motion in
limine.

at the beginning of the trial, the Currans made an offer of
proof regarding buser’s disclosure of his disciplinary actions. in
the offer of proof, the Currans sought to admit photocopies of
disciplinary actions against buser from both Minnesota and
nebraska. the Minnesota action restricted buser’s surgical
practice, finding a “clustering of major laparoscopic complica-
tions,” arising from “inappropriate” practices in the treatment of
13 different patients between 1992 and 1994. in the nebraska
disciplinary action, the chief medical officer recognized the
Minnesota action and found clear and convincing evidence of
“unprofessional,” but not negligent, conduct in four new cases.

the court denied the offer of proof, citing Hamilton v.
Bares, 267 neb. 816, 678 n.w.2d 74 (2004), as requiring expert
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testimony about the standard of care in informed consent cases.
the court stated that the Currans’ evidence could still be admit-
ted if an expert testified that the standard of care required dis-
closure of disciplinary proceedings. no such expert testified,
and the jury never heard the disciplinary evidence. the jury re -
turned a verdict for buser on the negligence issue. the Currans
appeal only the trial court’s order sustaining buser’s motion
in limine.

assIGnMent oF error
the Currans assign that the trial court erred by sustaining

buser’s motion in limine, disallowing them to introduce evidence
of buser’s disciplinary action and his failure to inform Matthew
of that action.

stanDarD oF reVIeW
[1] When reviewing a question of law, an appellate court

resolves the question independently of the conclusion reached by
the trial court. In re Grand Jury of Lancaster Cty., 269 neb. 436,
693 n.W.2d 285 (2005).

[2,3] In proceedings where the nebraska evidence rules
apply, the admissibility of evidence is controlled by the
nebraska evidence rules; judicial discretion is involved only
when the rules make such discretion a factor in determining
admissibility. Where the nebraska evidence rules commit the
evidentiary question at issue to the discretion of the trial court,
the admissibility of evidence is reviewed for an abuse of discre-
tion. see In re Interest of B.R. et al., 270 neb. 685, 708 n.W.2d
586 (2005).

[4,5] also, because the exercise of judicial discretion is im -
plicit in determinations of relevancy and admissibility under
neb. rev. stat. §§ 27-401 and 27-403 (reissue 1995), the trial
court’s decision will not be reversed absent an abuse of dis -
cretion. Gerhold Concrete Co. v. St. Paul Fire & Marine Ins.,
269 neb. 692, 695 n.W.2d 665 (2005). an abuse of discretion
occurs when the trial judge’s reasons or rulings are clearly
untenable, unfairly depriving a litigant of a substantial right and
denying just results in matters submitted for disposition. Holden
v. Wal-Mart Stores, 259 neb. 78, 608 n.W.2d 187 (2000).
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analysis
the Currans do not contend that Matthew was not made aware

of all the risks of the procedure. the thrust of the Currans’ argu-
ment is that buser operated on Matthew without informed con-
sent because buser failed to inform him of his disciplinary his-
tory. the Currans urge this court to apply the material risk
theory to informed consent cases when the omitted information
relates to the doctor’s disciplinary history. they (1) argue that
the statute embraces material risk principles; (2) in the alterna-
tive, ask us to carve out a special exception; and (3) contend that
the trial court improperly excluded their evidence because it was
relevant, not unduly prejudicial, and admissible for impeach-
ment purposes.

Difference Between Professional Theory and
Material Risk Theory.

informed consent concerns a doctor’s duty to inform his or
her patient of the risks involved in treatment or surgery. see w.
page keeton et al., prosser and keeton on the law of torts § 32
(5th ed. 1984). although initially treated as a battery action,
modern courts recognize it as a negligence action hinging on the
standard of professional conduct. see id. regarding the suffi-
ciency of the information, we have stated:

“surgeons and other doctors are . . . required to provide
their patients with sufficient information to permit the
patient himself to make an informed and intelligent deci-
sion on whether to submit to a proposed course of treat-
ment or surgical procedure. such a disclosure should in -
clude the nature of the pertinent ailment or condition, the
risks of the proposed treatment or procedure, and the risks
of any alternative methods of treatment, including the risks
of failing to undergo any treatment at all. thus, although
the procedure be skillfully performed, the doctor may nev-
ertheless be liable for an adverse consequence about which
the patient was not adequately informed.”

Eccleston v. Chait, 241 neb. 961, 967, 492 n.w.2d 860, 864
(1992) (quoting keeton et al., supra). when determining what
information a patient needs to make an informed decision, juris-
dictions have generally split between two different theories: the
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professional theory and the material risk theory. we have ex -
plained the difference between the theories as follows:

the “professional” theory holds that the duty is measured
by the standard of the reasonable medical practitioner
under the same or similar circumstances, and must be de -
termined by expert medical testimony establishing the pre-
vailing standard and the defendant practitioner’s departure
therefrom. on the other hand, the “material risk” theory
holds the duty to disclose is measured by the patient’s need
for information to balance the probable risks against the
probable benefits in making the decision to either undergo
or forgo the treatment proposed. although under this the-
ory expert medical testimony may be necessary to estab-
lish the undisclosed risk as a known danger of the proce-
dure, expert testimony is not required to establish the
physician’s duty to disclose, and the fact finder can decide,
without the aid of a medical expert, whether a reasonable
person in the patient’s position would have considered the
risk significant in making his or her decision.

Smith v. Weaver, 225 neb. 569, 573-74, 407 n.w.2d 174, 178
(1987).

Nebraska Legislature Codified Informed Consent Doctrine,
Adopting Professional Theory to Govern Standard of Care.

the professional theory is firmly entrenched in nebraska law;
we have both statutory provisions and case law adopting the
doctrine. first, neb. rev. stat. § 44-2816 (reissue 2004) defines
informed consent:

informed consent shall mean consent to a procedure
based on information which would ordinarily be provided
to the patient under like circumstances by health care pro-
viders engaged in a similar practice in the locality or in
similar localities. failure to obtain informed consent shall
include failure to obtain any express or implied consent for
any operation, treatment, or procedure in a case in which a
reasonably prudent health care provider in the community
or similar communities would have obtained an express or
implied consent for such operation, treatment, or proce-
dure under similar circumstances.
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Moreover, neb. rev. stat. § 44-2820 (reissue 2004) provides the
burden of proof in an action based on failure to obtain informed
consent. it states:

before the plaintiff may recover any damages in any
action based on failure to obtain informed consent, it shall
be established by a preponderance of the evidence that a
reasonably prudent person in the plaintiff’s position would
not have undergone the treatment had he or she been prop-
erly informed and that the lack of informed consent was
the proximate cause of the injury and damages claimed.

this court has routinely determined that “notwithstanding
voluminous criticism of the professional theory of informed
consent, [we are] bound by § 44-2816 as a statutory standard
and prescription for an informed consent.” Eccleston v. Chait,
241 neb. 961, 968, 492 n.w.2d 860, 864 (1992). see, also,
Robinson v. Bleicher, 251 neb. 752, 559 n.w.2d 473 (1997),
disapproved on other grounds, Hamilton v. Bares, 267 neb. 816,
678 n.w.2d 74 (2004); Jones v. Malloy, 226 neb. 559, 412
n.w.2d 837 (1987); Smith v. Weaver, supra.

nonetheless, the Currans point to the dissent in Smith v.
Weaver, supra, which argued that § 44-2820 committed this
state to the material risk theory. in doing so, the Currans argue
that the statutory language does not support our adherence to the
professional theory, but embraces material risk principles.

[6,7] but statutes relating to the same subject matter will be
construed so as to maintain a sensible and consistent scheme,
giving effect to every provision. see In re Application of
Metropolitan Util. Dist., 270 neb. 494, 704 n.w.2d 237 (2005).
and an appellate court will, if possible, try to avoid a statutory
construction which would lead to an absurd result. Nicholson v.
General Cas. Co. of Wis., 262 neb. 879, 636 n.w.2d 372
(2001). the approach urged here would lead to an absurd result
insofar as the Currans argue that § 44-2816 adopts the profes-
sional theory, while § 44-2820 adopts the material risk theory. if
this were the case, we would have two mutually exclusive stan-
dards governing a doctor’s duty to inform his or her patient.

[8] instead, we read §§ 44-2816 and 44-2820 together. doing
so demonstrates that the nebraska legislature adopted the
 professional theory for its standard of care and the evidence
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required to prove the standard of care and that it adopted a two-
prong test for causation. the first prong uses an objective stan-
dard to evaluate the plaintiff’s decision to forgo the surgery,
while the second requires proof that the lack of informed con-
sent proximately caused the injury and damages. although our
statutory framework is somewhat unique, we note that other
professional theory jurisdictions also use objective standards for
causation. see, e.g., Funke v. Fieldman, 212 kan. 524, 512 p.2d
539 (1973).

[9,10] under §§ 44-2816 and 44-2820, consent is informed
when a doctor advises a patient of the risks in the same manner
as doctors in similar localities and under similar circumstances
ordinarily would. however, before a plaintiff may recover any
damages sustained, the plaintiff must prove by a preponderance
of the evidence that a reasonably prudent person in the plain-
tiff’s position would not have undergone the treatment if he or
she were “properly informed” and that his or her injuries were
proximately caused by the lack of informed consent. although
§ 44-2820 does not define proper information, when read in
conjunction with § 44-2816, a patient must be properly in -
formed under § 44-2816.

under this framework, the Currans must first prove by expert
testimony that doctors in similar locations and situations would
ordinarily disclose their disciplinary history. after establishing
the standard of care, the Currans must next prove that buser
deviated from that standard. to prove causation, the Currans
must prove both that a reasonable person in their situation would
have refused the surgery if buser had properly informed them
under the standard and that the lack of information proximately
caused the injury sustained and damages alleged. the statute’s
requirements are cumulative; thus, in order to proceed to the
next step, the plaintiff must prove the one before it.

here, buser was the only doctor to testify about the standard
of care in the locality. he said that although it was his personal
practice to inform his patients of the recent disciplinary action, “i
don’t know if the majority feel that they are obligated to do that.”
although buser’s testimony does not decisively state that most
doctors would not feel obligated to disclose their disciplinary
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history, it is the plaintiff’s burden to prove the standard of care.
Thus, the Currans failed to prove that the standard of care re -
quired Buser to disclose his disciplinary history.

Under Professional Theory, Doctor’s Personal Standard of
Care Does Not Establish Standard of Care.

[11] nonetheless, the Currans point out that Buser said his
personal standard of care required him to disclose his discipli-
nary history. They ask us to hold Buser to his own standard of
care. But as we said in Eccleston v. Chait, 241 neb. 961, 969,
492 n.W.2d 860, 865 (1992), a doctor’s “personal standard re -
garding information for a patient’s consent is irrelevant.” under
the professional theory, the standard of care in medical malprac-
tice cases for informed consent is not determined by the doctor’s
personal or customary routine, but on the information doctors
ordinarily supply to patients in similar circumstances and loca-
tions. Here, Buser was the only doctor to testify about the stan-
dard of care for informed consent. He explained that although it
was his practice to inform his clients about the disciplinary
action, he was not sure that most doctors would do so.

However, if a doctor chooses to provide more information
than similarly situated practitioners ordinarily would—adopting
a higher standard of care—the doctor should not be penalized
for straying from that higher standard as long as the doctor does
not drop below the community’s standard of care. Holding doc-
tors to their personal standard of care when that personal stan-
dard exceeds the community standard would discourage doctors
from exceeding the community standard and encourage blind
conformity.

although the Legislature bound the state to the professional
theory, we have frequently reiterated that the professional  theory
“ ‘paternalistically leaves the right of choice to the medical com-
munity, in derogation of the patient’s right to self-determination.’ ”
Eccleston v. Chait, 241 neb. at 968, 492 n.W.2d at 864 (quoting
W. Page Keeton et al., Prosser and Keeton on the Law of Torts
§ 32 (5th ed. 1984)). Thus, we do not wish to discourage doctors
from providing a patient more information than the community
standard requires and we refuse to do so here.
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We Decline to Carve Out Material Risk Exception for
Cases When Omitted Information Relates to
Doctor’s Disciplinary History.

although the Currans acknowledge that in nebraska, the
 professional theory governs informed consent, they argue that
their case is distinguishable from the “typical claim for failure
to obtain informed consent,” brief for appellants at 16, and that
thus, the material risk theory should govern. they contend their
case warrants an exception because Matthew was insufficiently
informed about the doctor’s disciplinary history, not about the
operation itself. and when the unwarned risk relates to a doctor’s
disciplinary history, we should apply the material risk theory—
asking whether a reasonable person would consider that infor-
mation material, not whether ordinary doctors would disclose
that information. although enticing, we decline the invitation.

our research could not uncover precedent for defining the
standard of care differently depending on the kind of risks in -
volved. although other jurisdictions have questioned what role
a doctor’s experience should play in the context of informed
consent, they are unsurprisingly split on the issue. some courts
adopt a bright-line rule requiring disclosure of treatment risks,
but not of a doctor’s experience. see, Duttry v. Patterson, 565
pa. 130, 771 a.2d 1255 (2001); Whiteside v. Lukson, 89 wash.
app. 109, 947 p.2d 1263 (1997). others require doctor-related
disclosures only when mandated by the standard of care. see,
Duffy v. Flagg, 88 Conn. app. 484, 869 a.2d 1270 (2005);
Tashman v. Gibbs, 263 va. 65, 556 s.e.2d 772 (2002); Johnson
v. Kokemoor, 199 wis. 2d 615, 545 n.w.2d 495 (1996); Arato
v. Avedon, 5 Cal. 4th 1172, 858 p.2d 598, 23 Cal. rptr. 2d 131
(1993).

the evidence proffered here would not be required under
either approach. the Currans plainly limit their claim to warn-
ings about buser’s disciplinary history, not the operation. the
Currans never established that the standard of care required such
disclosures. rather, they ask us to adopt a different standard of
care for a narrow class of plaintiffs. not only is their approach
unprecedented, it contravenes the legislature’s adoption of the
professional theory by supplanting, in a single narrow context,
the legislature’s judgment.
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[12] instead, our statutes comport with an approach that
requires doctor-related disclosures only when mandated by the
standard of care. under § 44-2816, informed consent means
“consent to a procedure based on information which would ordi-
narily be provided to the patient under like circumstances by
health care providers engaged in a similar practice in the local-
ity or in similar localities.” while the Currans ask us to distin-
guish treatment risks from doctor-related risks, § 44-2816 does
not make this distinction. it asks only whether similarly situated
doctors would ordinarily provide the information.

[13,14] we give statutory language its plain and ordinary
meaning and will not resort to interpretation to ascertain the
meaning of statutory words which are plain, direct, and unam-
biguous. see McCray v. Nebraska State Patrol, ante p. 1, 710
n.w.2d 300 (2006). the language of the statute is unambiguous,
and we are bound by it. under § 44-2816, a doctor’s disciplinary
history, like other doctor-related risks, is required only when
mandated by the standard of care.

as in the past, we recognize that the professional theory
“places a patient, who more than likely lacks a medical back-
ground or training, in the precarious position of exploring and
inquiring about adverse consequences of a surgical procedure.”
Eccleston v. Chait, 241 neb. 961, 969, 492 n.w.2d 860, 865
(1992). nonetheless, we do not write on a blank slate; the
legislature adopted the professional theory in § 44-2816, and its
language binds this court to that theory.

The Currans’ Evidence Was Properly Excluded Because
Trial Court Did Not Abuse Its Discretion When
Finding It Inadmissible.

[15-17] the Currans next argue that the excluded evidence is
admissible under the nebraska rules of evidence because it is
relevant, not unduly prejudicial, and admissible for impeach-
ment purposes. under § 27-401, relevant evidence means evi-
dence having any tendency to make the existence of any fact
that is of consequence to the determination of the action more
probable or less probable than it would be without the evidence.
under neb. rev. stat. § 27-402 (reissue 1995), evidence which
is not relevant is not admissible. Holden v. Wal-Mart Stores, 259
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neb. 78, 608 n.w.2d 187 (2000). Moreover, under § 27-403,
relevant evidence may be excluded if its probative value is sub-
stantially outweighed by the danger of unfair prejudice, confu-
sion of the issues, or misleading the jury, or by considerations of
undue delay, waste of time, or needless presentation of cumula-
tive evidence.

because we continue to adhere to the professional theory, the
question is, what is the standard of care—what information do
doctors in similar localities ordinarily give patients under similar
circumstances? here, the Currans failed to prove that the stan-
dard of care required buser to disclose his disciplinary history.
thus, any evidence about buser’s disciplinary history is irrele-
vant to their informed consent claim.

although the Currans argue that the evidence excluded is rel-
evant to whether Matthew “would have allowed buser to per-
form the recommended surgical operation,” brief for appellants
at 22, this misreads the statute. the Currans argue that the infor-
mation is relevant to the first prong of the causation analysis
required by § 44-2820. but § 44-2820 asks whether “a reason-
ably prudent person in the plaintiff’s position would . . . have
undergone the treatment had he or she been properly informed.”
(emphasis supplied.) as discussed above, §§ 44-2816 and
44-2820, when read together, suggest that proper information
means properly informed under the professional theory which
asks, what information do doctors in similar localities ordi -
narily give patients under similar circumstances? because the
record lacks expert testimony that the standard of care required
dis ciplinary disclosures, the proffered evidence is also irrelevant
to causation.

[18] finally, the Currans argue that the court should have
admitted buser’s disciplinary history to impeach his credibility.
but this court has said that witnesses can only be impeached
as to matters that are not collateral—matters that are indepen-
dently provable. Jones v. Tranisi, 212 neb. 843, 326 n.w.2d 190
(1982). in Jones, this court upheld a jury verdict in a medical
malpractice case. the plaintiff sued her doctor, claiming he neg-
ligently performed her thyroidectomy, impairing her vocal cords
and leaving her permanently hoarse. on cross-examination, the
doctor testified that no patient upon whom he had performed
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a thyroidectomy complained of losing his or her voice after the
operation.

[19] the plaintiff tried to introduce evidence that a former
patient of the defendant experienced similar adverse conse-
quences after the defendant performed the same surgery on her.
we refused to admit rebuttal evidence proffered by the plaintiff,
stating that if the plaintiff was offering the evidence to prove the
doctor’s negligence in performing the operation on the plaintiff,
it was not relevant for that purpose because one cannot prove
negligence by demonstrating merely that the defendant acted
negligently in the past. we further stated that the evidence was
inadmissible for impeachment because it related to a collateral
matter. “ ‘[f]acts which would have been independently prov-
able regardless of the contradiction are not “collateral.” . . . “it
is only as to matters relevant to some issue involved in a case
that a witness can be contradicted for the purpose of impeach-
ment.” . . .’ ” Id. at 846, 326 n.w.2d at 192.

although buser and the Currans dispute whether buser
warned them about his disciplinary record, the dispute involves
evidence that is irrelevant under the professional theory.
Moreover, the trial court recognized that the proffered evidence
implicates both §§ 27-401 and 27-403. while the parties’ dis-
pute may be marginally relevant to credibility, its probative
value is outweighed by the dangers described in § 27-403. we
conclude that the trial court did not abuse its discretion when
excluding the Currans’ evidence.

ConClusion
to carry out the legislature’s intent, we decline to distinguish

doctor-related risks from other treatment risks. Moreover, the
Currans failed to demonstrate that the standard of care in simi-
lar communities required buser to disclose his disciplinary his-
tory; thus, the trial court did not abuse its discretion by sustain-
ing the motion in limine. the trial court’s decision is affirmed.

affirMed.
wriGht, J., not participating.
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Jason sChwartinG, appellee, v. nebraska liquor

Control CoMMission, appellant.
711 n.w.2d 556

filed March 31, 2006.    no. s-04-1440.

1. Administrative Law: Judgments: Appeal and Error. a judgment or final order ren-

dered by a district court in a judicial review pursuant to the administrative procedure

act may be reversed, vacated, or modified by an appellate court for errors appearing

on the record.

2. ____: ____: ____. when reviewing an order of a district court under the administrative

procedure act for errors appearing on the record, the inquiry is whether the decision

conforms to the law, is supported by competent evidence, and is neither arbitrary, capri-

cious, nor unreasonable.

3. Administrative Law: Liquor Licenses. the nebraska liquor Control Commission

is vested with discretion in the granting or denial of retail liquor licenses, but it may

not act arbitrarily or unreasonably.

4. ____: ____. as in the case of other administrative bodies, the nebraska liquor Control

Commission, after an administrative hearing, must base its findings and orders on a

factual foundation in the record of the proceedings, and the record must show some

valid basis on which a finding and order may be premised.

5. Administrative Law: Liquor Licenses: Final Orders: Appeal and Error.

proceedings for review of a final decision of the nebraska liquor Control Commission

are to the district court, which shall conduct the review de novo on the record of

the agency.

6. Administrative Law: Appeal and Error. in a review de novo on the record, the dis-

trict court is not limited to a review subject to the narrow criteria found in neb. rev.

stat. § 84-917(6)(a) (reissue 1999), but is required to make independent factual

determinations based upon the record, and the court reaches its own independent

conclusions with respect to the matters at issue.

7. Administrative Law: Liquor Licenses: Courts: Evidence: Appeal and Error. a

district court in its de novo review is not required to give deference to the findings of

fact made by the nebraska liquor Control Commission, but it may consider the fact

that the commission, sitting as the trier of fact, saw and heard the witnesses and

observed their demeanor while testifying and may give weight to the commission’s

judgment as to credibility.

8. Judgments: Appeal and Error. an appellate court, in reviewing a district court judg-

ment for errors appearing on the record, will not substitute its factual findings for

those of the district court where competent evidence supports those findings.

appeal from the district Court for lancaster County: Jeffre

Cheuvront, Judge. affirmed.

Jon bruning, attorney General, and Milissa Johnson-wiles for
appellant.
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andrew w. snyder, of Chaloupka, holyoke, hofmeister,
snyder & Chaloupka, for appellee.

hendry, C.J., Connolly, Gerrard, stephan, MCCorMaCk,
and Miller-lerMan, JJ., and hannon, Judge, retired.

per CuriaM.
donald schwarting, the former owner of the arrowhead inn, an

off-sale, beer-only business, was convicted of a Class iv felony,
thereby prohibiting him from holding a liquor license under neb.
rev. stat. § 53-125 (reissue 2004). his son, Jason schwarting,
took steps to purchase the business. Jason applied for a liquor
license with the nebraska liquor Control Commission (the
Commission), but his application was denied due to Jason’s two
prior liquor license violations while employed by donald and the
Commission’s belief that donald maintained an ownership inter-
est in the business. Jason appealed, and the district court reversed
the order of the Commission. the Commission appeals.

faCtual and proCedural baCkGround
the arrowhead inn is an off-sale, beer-only business in

whiteclay, nebraska, that was started by Jason’s grandfather in
1980 or 1981. in 1996, Jason’s father, donald, purchased the
business, and in 1998, Jason began working as a clerk at the
store. Jason was cited for two liquor license violations while
working as a clerk: selling to an intoxicated person in June 1998
and selling on credit in august 2001. the arrowhead inn was
penalized accordingly.

in 2003, donald was convicted of a Class iv felony for sell-
ing more than eight used vehicles without a dealer’s license and
was fined $1,000. subsequently, Jason began operating the
arrowhead inn under a temporary agency agreement. in addi-
tion, Jason purchased the land, building, inventory, and equity
composing the business. Jason purchased the real estate from
donald and assumed a promissory note previously owed by
donald to Jason’s grandfather. after donald filed a chapter 13
bankruptcy proceeding, Jason petitioned for and was granted
 permission to purchase the assets of the arrowhead inn.

Jason filed an application for a class b liquor license with the
Commission on february 3, 2004. the Commission issued an
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order to show cause why the application should be approved and
a license issued, stating that Jason had

previously as an employee sold alcohol to an intoxicated
person 6/23/98, and sold alcohol on credit 8/27/01 which
may reflect upon his willingness to abide by the rules and
regulations of the liquor Control act; and further, to deter-
mine what if any involvement or financial interest the pre-
vious owner, donald schwarting, convicted of a Class iv
felony, will have.

during a hearing before the Commission, Jason testified that
donald was working part time as a clerk at the arrowhead
inn, selling beer, pop, and cigarettes, and was paid an hourly
wage of $5.25. however, Jason explained that donald did not
perform any managerial duties, including bill paying, order-
ing, and hiring and firing, and did not share in the profits or
losses of the business. furthermore, Jason testified that if the
Commission was concerned about donald’s position as a clerk at
the arrowhead inn, Jason would be willing to terminate donald’s
employment.

after the hearing, the Commission voted to deny the appli -
cation, finding that Jason was unable to conform to the provi-
sions of the nebraska liquor Control act (the act). see neb.
rev. stat. § 53-101 et seq. (reissue 2004 & supp. 2005). in
making its determination, the Commission considered, as stated
in its order:

a) that [Jason] is not of good character and reputation in
the community.

b) that his previous actions where he was an employee
who violated aspects of [the act] show that he is unable to
conform to all provisions of [the act].

c) that the Commission is unconvinced that donald
schwarting does not continue to have an ownership interest
in the arrowhead inn.

on appeal, the district court reversed the determination of the
Commission, finding no evidence in the record of a hidden own-
ership arrangement between Jason and donald and determining
that the evidence of Jason’s two prior violations did not support
a finding that Jason is not of good character or reputation. the
Commission appeals the judgment of the district court.

348 271 nebraska reports



assiGnMents of error
the Commission assigns that the district court erred in finding

that the evidence did not support the Commission’s conclusion
that Jason was unable to conform to all provisions of the act.

in its appellate brief, the Commission also assigned that the
court erred in finding that the evidence did not support the
Commission’s conclusion that donald continued to have an own-
ership interest in the business. however, at oral argument, the
Commission withdrew this assignment of error; thus, we will not
consider it.

standard of review
[1,2] a judgment or final order rendered by a district court in

a judicial review pursuant to the administrative procedure act
may be reversed, vacated, or modified by an appellate court for
errors appearing on the record. neb. rev. stat. § 84-918 (reissue
1999); Nebraska Liq. Distrib. v. Nebraska Liq. Cont. Comm., 269
neb. 401, 693 n.w.2d 539 (2005). when reviewing an order of
a district court under the administrative procedure act for errors
appearing on the record, the inquiry is whether the decision con-
forms to the law, is supported by competent evidence, and is nei-
ther arbitrary, capricious, nor unreasonable. Id.

analysis
in its order, the Commission determined that Jason was “not

fit, willing, and able to properly provide the service proposed
within the community where the premises described in the
application are located” and that he “can not [sic] conform to
all provisions and requirements of and rules and regulations
adopted pursuant to [the act].” the Commission stated that it
based those conclusions on additional findings that Jason is not
of good character and reputation in the community and that his
prior license violations show his inability to conform to the pro-
visions of the act. in addition, the Commission stated that it was
unconvinced that donald no longer held an ownership interest in
the business.

we note that the order to show cause issued by the Commission
prior to the hearing listed just two matters of concern: donald’s
involvement and interest in the business, and Jason’s two previous
violations and their relevance to his willingness to abide by the
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provisions of the act. the order to show cause did not mention
the issue of Jason’s character and reputation, and the hearing was
not directed at that issue. in fact, neither party presented evidence
regarding Jason’s reputation in the community. however, at the
conclusion of the hearing, one of the commissioners stated, “i
vote to deny it based on character and reputation also.” the hear-
ing officer then stated, “Just to make sure the rationale for the rec-
ord is — you’re voting — you believe that there is a hidden own-
ership and that the applicant is not fit and willing and able to
conform . . . [t]o the rules and regulations.” the commissioner
agreed, stating, “right, that’s correct. . . . that would be the rea-
son.” nevertheless, the Commission’s order included among its
findings that Jason was not of good character and reputation.

on appeal, the district court found no evidence to support the
Commission’s belief that donald maintained an ownership inter-
est in the business. in addition, the district court found Jason’s
two prior license violations to be insufficient to support the
Commission’s determination that Jason is not of good character
or reputation. the district court couched its analysis of Jason’s
two previous violations in the context of their reflection on his
character and reputation. however, we conclude that implicit in
the court’s judgment to reverse the order of the Commission is a
determination that Jason’s two previous violations were also
insufficient to support the Commission’s finding that Jason was
unable to abide by the provisions of the act.

we agree that the record presents insufficient evidence to con-
clude that Jason is not of good character and reputation in his
community; as stated above, no such evidence was presented at
the hearing by either party. in addition, during oral argument, the
state withdrew its assignment of error regarding any alleged
interest that donald may have in the business. thus, the only
issue remaining for our consideration is whether the district
court’s conclusion that there was insufficient evidence to support
the Commission’s findings that Jason was unable to abide by the
provisions of the act is supported by competent evidence.

the Commission assigns that the district court erred in finding
insufficient evidence to support the Commission’s conclusion
regarding Jason’s inability to abide by the act. the Commission
asserts that the two license violations attributable to Jason during
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his employment at the arrowhead inn reflect his inability to con-
form to the provisions of the act. in contrast, Jason argues that
the district court correctly determined that two “stale” license
violations do not indicate an unwillingness to abide by the pro-
visions of the act.

[3,4] the Commission is vested with discretion in the granting
or denial of retail liquor licenses, but it may not act arbitrarily or
unreasonably. as in the case of other administrative bodies, the
Commission, after an administrative hearing, must base its find-
ings and orders on a factual foundation in the record of the pro-
ceedings, and the record must show some valid basis on which a
finding and order may be premised. J K & J, Inc. v. Nebraska
Liquor Control Commission, 194 neb. 413, 231 n.w.2d 694
(1975), overruled in part on other grounds, 72nd Street Pizza,
Inc. v. Nebraska Liquor Control Commission, 199 neb. 729, 261
n.w.2d 614 (1978).

[5-7] proceedings for review of a final decision of the
Commission are to the district court, which shall conduct the
review de novo on the record of the agency. see Lariat Club v.
Nebraska Liquor Control Comm., 267 neb. 179, 673 n.w.2d 29
(2004). in a review de novo on the record, the district court is not
limited to a review subject to the narrow criteria found in neb.
rev. stat. § 84-917(6)(a) (reissue 1999), but is required to make
independent factual determinations based upon the record, and
the court reaches its own independent conclusions with respect
to the matters at issue. see Slack Nsg. Home v. Department of
Soc. Servs., 247 neb. 452, 528 n.w.2d 285 (1995). the district
court is not required to give deference to the findings of fact
made by the Commission, but it may consider the fact that the
Commission, sitting as the trier of fact, saw and heard the wit-
nesses and observed their demeanor while testifying and may
give weight to the Commission’s judgment as to credibility. see
Stejskal v. Department of Admin. Servs., 266 neb. 346, 665
n.w.2d 576 (2003).

[8] upon appeal from the district court, our review is limited
to error on the record, in which our inquiry is whether the deci-
sion conforms to the law, is supported by competent evidence, and
is neither arbitrary, capricious, nor unreasonable. see Nebraska
Liq. Distrib. v. Nebraska Liq. Cont. Comm., 269 neb. 401, 693
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n.W.2d 539 (2005). an appellate court, in reviewing a district
court judgment for errors appearing on the record, will not sub-
stitute its factual findings for those of the district court where
competent evidence supports those findings. see id. based on the
record before the district court and our narrow standard of review,
we conclude that the district court’s order following its de novo
review, reversing the judgment of the Commission, is supported
by competent evidence.

Jason testified at the hearing that he was willing to abide by
the rules and regulations of the Commission and of the state, and
he introduced evidence that he had completed a course offered by
the Commission and the nebraska state patrol regarding alcohol
server training. evidence was presented of Jason’s two violations
in the form of administrative citations. In addition, a report com-
pleted by an investigator with the state patrol was presented,
detailing the events of the violation concerning the sale of alco-
hol on credit. In its order, the district court emphasized the fact
that the violations occurred 3 and 6 years prior to Jason’s appli-
cation. the district court also evidently was influenced by the
fact that the Commission had made findings on other issues, such
as Donald’s ownership interest in the business and Jason’s char-
acter and reputation, that were so unsupported by evidence as to
be unsustainable.

although different decisionmakers might reach an opposite
result in reviewing the record, we simply cannot say that the dis-
trict court’s judgment, following its de novo review, is unsup-
ported by any competent evidence, nor can we say that the judg-
ment is arbitrary, capricious, or unreasonable. Given the statutory
standard of review, we conclude that the district court committed
no reversible error based on this record.

ConCLUsIon
For the foregoing reasons, we conclude that the district court’s

judgment reversing the order of the Commission is supported by
competent evidence; we affirm.

aFFIrmeD.
WrIGht, J., not participating.
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home builders association of lincoln, a nebraska

not-for-profit corporation, and hartland homes, inc.,
a nebraska corporation, appellants and cross-appellees,

v. the city of lincoln, a municipal corporation,
appellee and cross-appellant.

711 n.W.2d 871

filed april 7, 2006.    no. s-04-782.

1. Judgments: Appeal and Error. When reviewing questions of law, an appellate court

has an obligation to resolve the questions independently of the conclusions reached

by the trial court.

2. Municipal Corporations. there is a distinction between a legislative charter, which

emanates from the sovereign legislature and grants power to a municipality, and a

home rule charter, which has as its basis a constitutional provision enacted by the sov-

ereign people authorizing the electorate to empower municipalities with the author-

ity to govern their own affairs.

3. ____. the purpose of a home rule charter is to render the city as nearly independent

as possible from state interference.

4. ____. there is a distinction between a home rule charter that operates as a grant of

powers, which expresses the specifically enumerated functions of the municipality

and is strictly construed, and a limitation of powers charter, which empowers a

municipality to exercise every power connected with the proper and efficient govern -

ment of the municipality which might be lawfully delegated to it by the legislature,

without waiting for such delegation.

5. ____. a rule of strict construction of a municipality’s express powers, also known as

dillon’s rule, does not apply to a city operating under a limitation of powers home

rule charter.

6. Constitutional Law: Municipal Corporations. under a home rule charter, a city’s

power must be consistent with and subject to the constitution and laws of this state,

except as to local matters of strictly municipal concern.

7. Municipal Corporations: Statutes. the constitutional limitation that a home rule

charter must be consistent with and subject to the laws of the state means that on mat-

ters of such general concern to the people of the state as to involve a public need or

policy, the charter must yield to state legislation; but until the superior authority of

the state has been asserted by a general statutory enactment, the municipality may

properly act under its charter.

8. Constitutional Law: Municipal Corporations: Legislature: Taxation. neb. const.

art. viii, §§ 1 and 6, provides that the legislature can empower a city to tax, and neb.

const. art. Xi authorizes a city with a limitation of powers home rule charter to exer-

cise that power to tax without first waiting for express delegation.

9. Constitutional Law. a constitution represents the supreme written will of the people

regarding the framework for their government.

appeal from the district court for lancaster county: paul d.
merritt, Jr., Judge. affirmed.
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William G. Blake, Mark A. Hunzeker, and Jason L. Scott, of
Pierson, Fitchett, Hunzeker, Blake & Katt, for appellants.

Dana W. Roper, Lincoln City Attorney, and Ernest R. Peo III
for appellee.

WRIGHT, CONNOLLY, GERRARD, STEPHAN, MCCORMACK, and
MILLER-LERMAN, JJ.

GERRARD, J.
The plaintiffs in this action have challenged the legal author-

ity of the City of Lincoln (the City) to enact an ordinance con-
ditioning the issuance of a building permit for new residential
development on the payment of “impact fees,” intended to  offset
the expenses associated with providing municipal services to the
new development. For the reasons that follow, we conclude that
the City’s home rule charter permits it to impose such impact
fees. Therefore, we affirm the judgment of the district court dis-
missing the plaintiffs’ petition.

BACKGROUND
In 2003, the City enacted an “Impact Fee Ordinance” (the

Ordinance), providing that
any person who applies for a building permit for a develop-
ment or who applies for any other permit for a development
where a building permit is not required, or who seeks to
engage in a development for which no permit is required,
shall pay a water system impact fee, water distribution im -
pact fee, wastewater impact fee, arterial street impact fee,
and neighborhood park and trail impact fee unless the type
of development described in the permit or to be engaged in
is specifically exempted, waived or subsidized by this ordi-
nance, or unless the type of development described in the
permit or to be engaged in is not located in an impact fee
benefit district for the above-described impact fees.

Lincoln Mun. Code § 27.82.050 (2003). The Ordinance set forth
the findings of the Lincoln City Council that new development
in the City was creating additional demand for public facilities
such as water treatment and wastewater systems, arterial streets,
and neighborhood parks and trails. See Lincoln Mun. Code
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§ 27.82.020 (2003). the city council further found that protec-
tion of the citizens of the city required expansion of new devel-
opment for public facilities and that the city’s revenue structure
did not generate sufficient funds to serve the new development.
see id. the city council found that “[t]he creation of an equitable
impact fee system would enable the city to impose a more pro-
portionate share of the costs of required improvements to the
water and wastewater systems, arterial streets, and  neighborhood
parks and trails on those developments that create the need for
them.” § 27.82.020(f).

in the ordinance’s statement of intent, it was explained that
the intent of the ordinance was not to collect moneys from new
development in excess of the actual amount necessary to offset
demands generated by new development, or for moneys col-
lected from the impact fee to be commingled with moneys from
a different impact fee account, or to be used for a type of facil-
ity different from that for which the fee was paid. see lincoln
mun. code § 27.82.030 (2003). rather,

[t]he intent of this ordinance is to ensure that adequate
water and wastewater systems, arterial streets, and parks
and trails are available to serve new growth and develop-
ment in the city of lincoln and to regulate the use and
development of land so as to ensure that new growth and
development bears its proportionate share of the cost of
improvements to the city’s water and wastewater systems,
arterial streets, and neighborhood parks and trails needed
to serve such new growth and development; to ensure that
the proportionate share for each type of public facility does
not exceed the cost of providing that type of public facility
to the new development that paid the fee; and to ensure
that funds collected from new developments are actually
used to construct pub[l]ic facilities that benefit such new
developments.

Id.
the plaintiffs, the home builders association of lincoln and

hartland homes, inc., filed a complaint against the city in dis-
trict court, seeking declaratory and injunctive relief declaring
the ordinance invalid and unenforceable. on cross-motions for
summary judgment, the court concluded that the ordinance was
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within the power granted to the city and did not violate any
constitutional provisions; thus, the court granted the city’s
motion for summary judgment.

the court first concluded that contrary to the city’s argument,
the ordinance was not a regulatory measure; rather, relying on
the city council’s findings, the court concluded that the
ordinance was a tax intended to collect revenue for municipal
purposes. the court found that the ordinance was not an occu-
pation tax, because payment of the impact fee is a condition
precedent to obtaining a building permit. thus, the city’s impo-
sition of the tax was not specifically authorized by the city’s
statutory power to collect occupation taxes.

however, the court concluded that under the city’s home rule
charter, it had the implicit authority to collect the impact fee.
relying on In re Application of Lincoln Electric System, 265
neb. 70, 655 n.W.2d 363 (2003), the court determined that the
city’s home rule charter was a limitation of powers charter, giv-
ing the city the power to take certain actions without explicit,
authorizing language from the legislature. because the court
found no express statutory limitation on the city’s power to tax,
the court found the city had the authority to enact and impose
the ordinance as a tax. the court rejected the plaintiffs’ con-
tentions that the ordinance violated the equal protection
clauses of the federal and state constitutions, or the uniformity
requirements of the state constitution.

assiGnments of error
the plaintiffs assign that the court erred (1) in finding that

the city’s home rule charter vested the city with the power to
assess and collect taxes without authorization from the
legislature, (2) in failing to recognize that the home rule char-
ter is subject to the state constitution and that the constitution
vests plenary power over taxation to the legislature, (3) in find-
ing that occupation taxes and excise taxes are in effect one and
the same, and (4) in failing to find that the impact fees must be
ruled to be license fees when analyzed under the authority con-
ferred by the home rule charter.

the plaintiffs also assign that the court erred in finding that the
dissimilar taxation of persons and properties similarly situated is
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lawful under the constitution. While some discussion of this issue
appears in the plaintiffs’ reply brief, no argument in support of
this assignment of error is found in their appellants’ brief. thus,
we do not consider it. see, Hass v. Neth, 265 neb. 321, 657
n.W.2d 11 (2003); Genetti v. Caterpillar, Inc., 261 neb. 98, 621
n.W.2d 529 (2001). the plaintiffs also argue that the constitution
requires the city to pay the impact fee revenues to the county for
the benefit of school districts, but this was not assigned as error.
similarly, we do not consider this argument. see Demerath v.
Knights of Columbus, 268 neb. 132, 680 n.W.2d 200 (2004).

on cross-appeal, the city assigns that the court erred in find-
ing that the ordinance was the enactment of a tax rather than an
exaction, regulatory fee, or service charge and that, even if the
impact fee is a tax, the court erred in concluding that the impact
fee was not a valid occupation tax.

standard of revieW
[1] this appeal presents questions of law. When reviewing

questions of law, an appellate court has an obligation to resolve
the questions independently of the conclusions reached by the
trial court. City of Columbus v. Swanson, 270 neb. 713, 708
n.W.2d 225 (2005).

analysis
the plaintiffs’ first two assignments of error address the

 dispositive conclusion of the district court that pursuant to its
home rule charter, the city had the legal authority to enact the
ordinance in the absence of express statutory authorization to
that effect. the plaintiffs argue that this understanding of the
home rule charter is incorrect and that in matters of taxation, the
city can act only pursuant to an express grant of authority from
the legislature.

[2] as noted by the district court, our most recent discussion
of the city’s authority under its home rule charter was In re
Application of Lincoln Electric System, 265 neb. 70, 655
n.W.2d 363 (2003), in which the issue was whether the city had
the legal authority to provide for-hire telecommunications ser-
vices. We noted the distinction between a legislative charter,
which emanates from the sovereign legislature and grants power
to a municipality, and a home rule charter, which has as its basis
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a constitutional provision enacted by the sovereign people
authorizing the electorate to empower municipalities with the
authority to govern their own affairs. see id.

[3,4] the purpose of a home rule charter “is to render the
city as nearly independent as possible from state interference.”
Id. at 81, 655 n.W.2d at 372-73. pursuant to the language of
the nebraska constitution authorizing home rule charters, neb.
const. art. Xi,

“the city may by its charter under the constitution provide
for the exercise by the council of every power connected
with the proper and efficient government of the munici-
pality, including those powers so connected, which might
lawfully be delegated to it by the legislature, without wait-
ing for such delegation. it may provide for the exercise of
power on subjects, connected with municipal concerns,
which are also proper for state legislation, but upon which
the state has not spoken, until it speaks.”

(emphasis in original.) In re Application of Lincoln Electric
System, 265 neb. at 82, 655 n.W.2d at 373, quoting Consumers
Coal Co. v. City of Lincoln, 109 neb. 51, 189 n.W. 643 (1922).
We further noted the distinction between a home rule charter
that operates as a grant of powers, which expresses the specifi-
cally enumerated functions of the municipality and is strictly
construed, and a limitation of powers charter, which empowers a
municipality to exercise every power connected with the proper
and efficient government of the municipality which might be
lawfully delegated to it by the legislature, without waiting for
such delegation. see id.

after examining the city’s 1992 home rule charter, the perti-
nent language of which is unchanged, we concluded that the
city’s home rule charter is a limitation of powers charter. see
In re Application of Lincoln Electric System, supra. thus, we
concluded that the relevant question in that appeal, which we
answered in the affirmative, was whether the city’s broad autho-
rization to engage in municipal powers and functions encom-
passed the provision of for-hire telecommunications services.
see id.

the scope of that broad municipal authority is again before
us in this case. the plaintiffs do not take issue with the district
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court’s conclusion that the ordinance was connected with the
proper and efficient government of the city, within the meaning
of its limitation of powers charter. rather, the plaintiffs contend
that with respect to the specific matter of taxation, the broad
authority afforded a municipality under a limitation of powers
charter nonetheless requires the express delegation by the
legislature of the power to tax.

the plaintiffs first turn to Briar West, Inc. v. City of Lincoln,
206 neb. 172, 291 n.W.2d 730 (1980), in which we reversed
the district court’s determination that the city was authorized to
impose the costs of paving arterial streets on the developer of a
proposed subdivision. We stated that a municipal corporation
could exercise only such powers as were expressly granted to it,
or fairly implied in or incidental to powers expressly granted,
and those essential to the declared objects and purposes of a
municipality. Id. We further stated that “[s]tatutes granting
powers to municipalities are to be strictly construed, and where
doubt exists, such doubt must be resolved against the grant.” Id.
at 176, 291 n.W.2d at 732. We found no authority for the impo-
sition of paving costs in the nebraska statutes, or even in the
city’s ordinances. see id.

[5] however, our decision in Briar West, Inc., was made in the
context of a substantially different legal framework. as explained
by In re Application of Lincoln Electric System, 265 neb. 70, 655
n.W.2d 363 (2003), the city did not adopt a limitation of powers
home rule charter until 1992. our decision in Briar West, Inc.,
supra, as noted above, rested on a rule of strict construction of a
municipality’s express powers, also known as dillon’s rule. in
1980, when Briar West, Inc. was decided, that was the applicable
law. but dillon’s rule does not apply to a city operating under a
limitation of powers charter such as that adopted by the city in
1992. see In re Application of Lincoln Electric System, supra.
unlike the city’s home rule charter at the time Briar West, Inc.,
supra, was decided, the city’s current home rule charter does not
merely enumerate specified powers, but grants all powers possi-
ble to the city. consequently, our decision in Briar West, Inc.
does not apply to the city’s current home rule charter.

the plaintiffs also contend that in matters of taxation, ex -
press delegation of authority to a municipality is required. the

home builders assn. v. city of lincoln 359

cite as 271 neb. 353



plaintiffs rely on neb. const. art. viii, § 1, which provides in
part that “[t]he necessary revenue of the state and its govern-
mental sub divisions shall be raised by taxation in such manner
as the legislature may direct.” similarly, the plaintiffs direct
us to neb. const. art. viii, § 6, which provides that “[t]he
legislature may vest” municipal corporations with the power to
make assessments for local improvements, and that municipal
corporations “may be vested” with authority to assess and col-
lect taxes. the plaintiffs argue that these constitutional provi-
sions reserve the legislature’s “plenary power” over taxation to
the legislature in the absence of express delegation.

[6,7] it is well established that under a home rule charter,
a city’s power must be consistent with and subject to the con -
stitution and laws of this state, except as to local matters of
strictly municipal concern. see Dell v. City of Lincoln, 170 neb.
176, 102 n.W.2d 62 (1960). see, also, Hall v. Cox Cable of
Omaha, Inc., 212 neb. 887, 327 n.W.2d 595 (1982). but the
plaintiffs are incorrect in contending that the city’s assertion
of authority to enact the ordinance is inconsistent with the
nebraska constitution. the question here is not whether the
legislature could assert its plenary power over taxation to pre-
clude the city from imposing impact fees—rather, the question
is whether, in the absence of an express provision, the city may
exercise that power. the constitutional limitation that a home
rule charter must be consistent with and subject to the laws of
the state simply means that on matters of such general concern
to the people of the state as to involve a public need or policy,
the charter must yield to state legislation. State, ex rel. Fischer,
v. City of Lincoln, 137 neb. 97, 288 n.W. 499 (1939). but until
the superior authority of the state has been asserted by a general
statutory enactment, the municipality may properly act under its
charter. Id.

[8] the constitutional language relied upon by the plaintiffs
does not act as a restriction of the authority a municipality may
exercise under a home rule charter. had this purpose been
intended, it could have been expressed in article Xi in no uncer-
tain terms. instead, when read together, article viii, §§ 1 and 6,
and article Xi support the city’s position in this case. the very
purpose of a home rule charter is to permit municipalities to
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exercise “ ‘every power connected with the proper and efficient
government of the municipality, including those powers so con-
nected, which might lawfully be delegated to it by the legisla-
ture, without waiting for such delegation.’ ” In re Application of
Lincoln Electric System, 265 neb. 70, 82, 655 n.W.2d 363, 373
(2003), quoting Consumers Coal Co. v. City of Lincoln, 109
neb. 51, 189 n.W. 643 (1922). article viii, §§ 1 and 6, simply
establishes the legislature’s power to tax, and its authority to
delegate that power to governmental subdivisions. in short, arti-
cle viii, §§ 1 and 6, provides that the legislature can empower
a city to tax, and article Xi authorizes a city with a limitation of
powers home rule charter to exercise that power to tax without
first waiting for express delegation.

[9] a constitution represents the supreme written will of the
people regarding the framework for their government. Pony
Lake Sch. Dist. v. State Committee for Reorg., ante p. 173, 710
n.W.2d 609 (2006). as we stated in In re Application of Lincoln
Electric System, supra, a home rule charter is just another
method of empowering a municipality to govern its own affairs,
in which the sovereign people authorize the electorate to em -
power municipalities with the authority to govern their own
affairs. the plaintiffs’ reading of the constitution would frus-
trate the will of the sovereign people in that regard, as it would
limit the sovereignty acquired by the adoption of a home rule
charter, and contravene the intent of article Xi.

the plaintiffs also rely on cases in which this court has
referred to the legislature’s “plenary power” over taxation, and
required municipalities to rely on an express grant of the power
to tax. see, e.g., Consumers Public Power Dist. v. City of
Lincoln, 168 neb. 183, 95 n.W.2d 357 (1959). but the plaintiffs
do not identify, nor has our research revealed, any case in which
we have concluded that a municipality governed by a limitation
of powers charter was nonetheless without the power to tax in
the absence of express delegation from the legislature. it would
be utterly inconsistent with the nature of a limitation of powers
home rule charter, and the presumptions associated with such a
charter, to conclude that a municipality operating under a limita-
tion of powers charter was still dependent on express authority
from the legislature for the exercise of municipal powers.
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conclusion
We conclude that the district court correctly determined that

the city was empowered, under its home rule charter, to enact the
ordinance. having so determined, we need not address the plain-
tiffs’ remaining assignments of error, as they would have been
 relevant only if express statutory authority for the ordinance was
required. similarly, we decline to address the city’s cross-appeal,
as the issues it presents are unnecessary to our disposition of this
appeal. the judgment of the district court is affirmed.

affirmed.
hendry, c.J., not participating.
connolly, J., not participating in the decision.

city of ashland, a nebraska municipal corporation,
appellee, v. ashland salvaGe, inc., a nebraska

corporation, and arlo remmen, appellants.
711 n.W.2d 861

filed april 7, 2006.    no. s-04-1365.

1. Declaratory Judgments. an action for declaratory judgment is sui generis; whether

such action is to be treated as one at law or one in equity is to be determined by the

nature of the dispute.

2. Injunction: Equity. an action for injunction sounds in equity.

3. Declaratory Judgments: Equity: Appeal and Error. in reviewing an equity action

for a declaratory judgment, an appellate court tries factual issues de novo on the rec-

ord and reaches a conclusion independent of the findings of the trial court, subject to

the rule that when credible evidence is in conflict on material issues of fact, the

reviewing court may consider and give weight to the fact that the trial court observed

the witnesses and accepted one version of the facts over another.

4. Jurisdiction: Appeal and Error. before reaching the legal issues presented for

review, it is the duty of an appellate court to determine whether it has jurisdiction over

the matter before it.

5. Jurisdiction: Final Orders: Appeal and Error. for an appellate court to acquire

jurisdiction of an appeal, there must be a judgment, decree, or final order entered by

the court from which the appeal is timely taken.

6. Pleadings: Waiver. an admission made in a pleading on which the trial is had is

more than an ordinary admission; it is a judicial admission and constitutes a waiver

of all controversy so far as the adverse party desires to take advantage of it, and there-

fore is a limitation of the issues.

7. Pleadings: Evidence. Judicial admissions must be unequivocal, deliberate, and clear,

and not the product of mistake or inadvertence.
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8. Pleadings: Intent. a judicial admission does not extend beyond the intendment of

the admission as clearly disclosed by its context.

9. Pretrial Procedure: Evidence. a party’s failure to make a timely and appropriate

response to a request for admission constitutes an admission of the subject matter of

the request, which matter is conclusively established unless, on motion, the court per-

mits withdrawal of the admission.

appeal from the district court for saunders county: mary c.
Gilbride, Judge. affirmed.

terry k. barber for appellants.

Glen th. parks and mark a. fahleson, of rembolt ludtke,
l.l.p., for appellee.

hendry, c.J., connolly, Gerrard, stephan, mccormack,
and miller-lerman, JJ.

miller-lerman, J.
nature of case

plaintiff-appellee, the city of ashland, nebraska, brought this
declaratory judgment action in the district court for saunders
county against defendants-appellants, ashland salvage, inc.,
and arlo remmen, seeking a declaration as to the existence and
lawful boundaries of certain public rights-of-way claimed by the
city and further seeking an injunction against appellants’ im -
proper use of the public rights-of-way. following a bench trial,
the district court ruled in favor of the city, declaring the bound-
aries with regard to appellants’ property and the city’s public
rights-of-way and enjoining appellants from any inappropriate
use of the rights-of-way. We affirm.

statement of facts
this case involves the city’s claim to two public rights-of-way

(sometimes hereinafter referred to as “the disputed property”)
originally dedicated to the city in 1871. the disputed property
forms a backward “l” and borders on the southern and eastern
boundaries of a salvage yard operated by ashland salvage. the
salvage yard is located south of u.s. highway 6 in ashland.
remmen is the president and sole shareholder of ashland
salvage. the record reflects that in 1994, remmen purchased
the property that forms the southeast corner of the salvage yard
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and, by a quitclaim deed dated october 5, 1994, transferred the
property to ashland salvage.

at issue in this case are the existence and boundaries of two
rights-of-way claimed by the city. the first right-of-way runs in
an east-west direction along fir street (formerly known as
prairie street) as it runs along the southern edge of the salvage
yard, and the second right-of-way runs in a north-south direc-
tion along 9th street, or dennis dean road (formerly known as
cherry street), as it runs along the eastern edge of the salvage
yard. these claimed rights-of-way intersect at the southeast cor-
ner of the salvage yard to form a backward “l.” appellants dis-
pute the existence of these rights-of-way and assert an owner-
ship interest over the disputed property.

in may 2002, the city notified appellants that materials
belonging to the salvage yard were being stored on portions of
the fir street and dennis dean road public rights-of-way. the
city requested that appellants remove these materials. at some
point, the city removed materials from the disputed property.
thereafter, the city imposed a special assessment against appel-
lants for the cleanup costs.

in 2002, appellants filed suit in the district court for saunders
county against the city, challenging the special assessment. on
July 25, 2003, the city filed in the district court a declaratory
judgment action against appellants, seeking a declaratory judg-
ment with regard to the existence and the boundaries of the
fir street and dennis dean road public rights-of-way as they
abutted the southeast corner of appellants’ property and request-
ing, in effect, an injunction enjoining appellants’ storage of
materials on the disputed property. prior to trial, the district
court consolidated the city’s declaratory judgment action with
appellants’ action challenging the city’s special assessment.

as part of the pretrial proceedings, the city served its “first
set of requests for admissions” upon appellants, which re -
quests sought appellants’ admissions or denials with regard to
the boundaries for the southeast corner of appellants’ salvage
yard property and the fir street and dennis dean road rights-of-
way. specifically, attached to the requests for admissions was a
copy of a 2003 survey ordered by the city, which survey included
the boundaries of the southeast corner of the salvage yard. the
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survey identified the borders of the fir street and dennis dean
road public rights-of-way as they met to form the backward “l”
abutting the southeast corner of appellants’ property. moreover,
the survey identified certain markers that established the original
boundaries of the city’s claimed public rights-of-way, including a
pipe, marking the northwest corner of the intersection between
fir street and dennis dean road, and a bolt, marking the north-
ern boundary of the fir street right-of-way. the survey noted that
these markers were located under salvage items on property
claimed by appellants. (the 2003 survey was later admitted into
evidence during the trial in this case as exhibit 14, and will here-
inafter be referred to as “exhibit 14.”) in summary, the requests
for admissions sought appellants’ admission or denial with regard
to the accuracy of the property boundaries and public rights-of-
way identified in exhibit 14.

appellants failed to respond to the city’s “first set of requests
for admissions” within 30 days, as required by neb. ct. r. of
discovery 36 (rev. 2000). appellants later moved for leave to
serve responses out of time, and following a hearing, the district
court denied appellants’ motion.

on June 22, 2004, the consolidated cases came on for a bench
trial. the city and appellants offered various evidence. during
the trial, the city offered and the court received into evidence a
copy of the city’s “first set of requests for admissions.” the
city also introduced into evidence the affidavit of one of the
city’s attorneys that sets forth the date on which the city served
its requests for admissions upon appellants and that also, in
effect, noted appellants had failed to provide timely responses to
these requests for admissions.

following the trial, in a file-stamped journal entry dated
november 22, 2004, the district court ruled in favor of the city
in the declaratory judgment action, declaring the boundaries of
appellants’ property and the existence of the city’s public rights-
of-way. specifically, in its journal entry, the district court stated
that “a public right-of-way exists and its legal boundaries are as
set forth in exhibit 14.” in its journal entry, the district court
“enjoined [appellants] from any use of [the disputed] property
inconsistent with its use as a public right-of-way.” the journal
entry also directed the city to prepare an “injunction,” and an
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“order of permanent injunction” was subsequently filed on
december 6. on november 30, appellants filed their notice of
appeal from the november 22 adverse ruling in the declaratory
judgment case. the declaratory judgment action is the subject of
the present appeal.

in the special assessment case, the trial court ruled in favor
of appellants, determining that the cleanup costs could not be
charged against appellants as a special assessment, and no
appeal was taken by the city in that case.

assiGnment of error
appellants assign numerous errors, which in summary assert

that the district court erred in determining that the city’s evi-
dence relating to its claimed public rights-of-way was sufficient
to establish the existence and boundaries of the rights-of-way.

standards of revieW
[1-3] an action for declaratory judgment is sui generis;

whether such action is to be treated as one at law or one in equity
is to be determined by the nature of the dispute. Smith v. City of
Papillion, 270 neb. 607, 705 n.W.2d 584 (2005). an action for
injunction sounds in equity. Denny Wiekhorst Equip. v. Tri-State
Outdoor Media, 269 neb. 354, 693 n.W.2d 506 (2005). in
reviewing an equity action for a declaratory judgment, an appel-
late court tries factual issues de novo on the record and reaches
a conclusion independent of the findings of the trial court, sub-
ject to the rule that when credible evidence is in conflict on
material issues of fact, the reviewing court may consider and
give weight to the fact that the trial court observed the witnesses
and accepted one version of the facts over another. Gast v.
Peters, 267 neb. 18, 671 n.W.2d 758 (2003).

analysis
Appellate Jurisdiction Exists.

[4] in their briefs filed on appeal, the parties note that the
order of permanent injunction was entered after the november
30, 2004, notice of appeal that challenged the november 22
 ruling. Given the december 6 entry of the order of permanent
injunction, the parties question the timeliness of appellants’
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notice of appeal and thus challenge this court’s appellate juris-
diction. before reaching the legal issues presented for review, it
is the duty of an appellate court to determine whether it has juris-
diction over the matter before it. Johnston v. Nebraska Dept. of
Corr. Servs., 270 neb. 987, 709 n.W.2d 321 (2006). We con-
clude we have appellate jurisdiction.

[5] neb. rev. stat. § 25-1301 (cum. supp. 2004) controls our
analysis and provides:

(1) a judgment is the final determination of the rights of
the parties in an action.

(2) rendition of a judgment is the act of the court, or a
judge thereof, in making and signing a written notation of
the relief granted or denied in an action.

(3) the entry of a judgment, decree, or final order occurs
when the clerk of the court places the file stamp and date
upon the judgment, decree, or final order. for purposes of
determining the time for appeal, the date stamped on the
judgment, decree, or final order shall be the date of entry.

(4) the clerk shall prepare and maintain the records of
judgments, decrees, and final orders that are required by
statute and rule of the supreme court.

for an appellate court to acquire jurisdiction of an appeal, there
must be a judgment, decree, or final order entered by the court
from which the appeal is timely taken. in the present case, we
conclude that the file-stamped november 22, 2004, journal entry
is a judgment under § 25-1301 and that the november 30 notice
of appeal challenging this judgment constitutes a timely appeal.
see neb. rev. stat. § 25-1912(1) (cum. supp. 2004) (providing
for 30 days to file notice of appeal from district court judgment,
decree, or final order).

as noted above, the district court’s file-stamped journal entry
of november 22, 2004, found in favor of the city, declared the
boundaries of the rights-of-way, and enjoined appellants from
any use of the disputed property inconsistent with the city’s
rights-of-way. this ruling resolved all issues raised in the city’s
declaratory action. although the november 22 journal entry
also directed the city to prepare an injunction, the november 22
ruling nevertheless disposed of the whole merits of the case,
and the november 22 file-stamped journal entry was a  judgment
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from which the november 30 appeal was timely taken. see
§ 25-1301. although the order of permanent injunction com-
plicates the jurisdictional analysis, its entry on december 6
does not defeat the finality of the november 22 ruling from
which the notice of appeal was explicitly taken and which forms
the substance of our consideration on appeal. We take this op -
portunity to again disapprove of the practice of a trial court’s
filing of a journal entry that describes an order that is to be
entered at a subsequent date. as we stated in Hosack v. Hosack,
267 neb. 934, 940, 678 n.W.2d 746, 752-53 (2004) (quoting
Federal Land Bank v. McElhose, 222 neb. 448, 384 n.W.2d 295
(1986)),

“the confusion presented by this case can be avoided if
trial courts will, as they should, limit themselves to enter-
ing but one final determination of the rights of the parties
in a case.” the filing of both a journal entry and a subse-
quent order creates the potential for confusion. instead,
the trial court should notify the parties of its findings and
intentions as to the matter before the court by an appro-
priate method of communication without filing a journal
entry. the trial court may thereby direct the prevailing
party to prepare an order subject to approval as to form by
the opposing party. see commentary to canon 3(b)(7) of
the nebraska code of Judicial conduct. only the signed
[judgment, decree, or] final order should be filed with the
clerk of the court.

in contrast to the journal entry in Hosack v. Hosack that left
certain matters unresolved, in the instant case, the district court’s
file-stamped journal entry of november 22, 2004, disposed of all
claims and constituted a judgment for purposes of § 25-1301,
and the appeal was timely taken. accordingly, we have jurisdic-
tion to consider this appeal.

The City’s Allegation in Paragraph 3 of Its Complaint
Did Not Constitute a Judicial Admission.

appellants assert that certain allegations in the city’s com-
plaint constitute a judicial admission with regard to the legal
description of appellants’ property and that the district court erred
in entering judgment establishing the existence and boundaries of
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the city’s claimed public rights-of-way that are inconsistent with
the purported admission. appellants claim that as a result of such
admission, the city has waived any controversy with regard to the
disputed boundaries. We find no merit to appellants’ assertion of
a judicial admission on the part of the city.

appellants focus on paragraph 3 in the city’s complaint. in
paragraph 3, the city alleged as follows: “[ashland salvage] is
the owner of record of property generally described as 602
dennis dean road, ashland, nebraska (‘property’). the Quit
claim deed providing the legal description for the property is
attached hereto as exhibit ‘a’ and incorporated herein by this
reference.” attached to the complaint is a copy of the october 5,
1994, quitclaim deed by which remmen transferred ownership
of the salvage yard property at issue in this case to ashland
salvage. the deed contains a description of the property that
includes portions of the rights-of-way at issue. the deed was
recorded. appellants argue that by including paragraph 3 within
its complaint, the city has judicially admitted that appellants are
the owners of the disputed property. We do not agree.

[6-8] this court has recognized that
an admission made in a pleading on which the trial is had
is more than an ordinary admission; it is a judicial admis-
sion and constitutes a waiver of all controversy so far as
the adverse party desires to take advantage of it, and there-
fore is a limitation of the issues.

(emphasis omitted.) Saberzadeh v. Shaw, 266 neb. 196, 199,
663 n.W.2d 612, 615 (2003). We have also stated that “[j]udi-
cial admissions must be unequivocal, deliberate, and clear,
and not the product of mistake or inadvertence.” U S West
Communications v. Taborski, 253 neb. 770, 784, 572 n.W.2d
81, 91 (1998). this court has further recognized that an admis-
sion “does not extend beyond the intendment of the admission as
clearly disclosed by its context.” (emphasis omitted.) Robison v.
Madsen, 246 neb. 22, 29, 516 n.W.2d 594, 599 (1994).

We read paragraph 3 of the complaint as merely reciting the
historical fact that the quitclaim deed transferred whatever own-
ership interest remmen had to ashland salvage and that such
deed is attached to the complaint as “exhibit a.” paragraph 3
also recites the historical fact that such quitclaim deed has been
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recorded. We do not read paragraph 3 to be an acknowledg -
ment that the text or other description contained in exhibit a
is accurate.

more importantly, the context in which the purported admis-
sion occurs makes it readily apparent that the city was not admit-
ting that appellants owned the disputed property. paragraph 3 is
but one paragraph of a seven-paragraph complaint, the thrust of
which was that the city disputed appellants’ entitlement to cer-
tain property that the city claimed as rights-of-way. in paragraph
1 of the complaint, the city states that “[t]his action is being
brought pursuant to the uniform declaratory Judgments act . . .
requesting the court to declare the rights and obligations of the
parties relating to certain public rights-of-way adjacent to or
running through real property owned and/or occupied by [appel-
lants].” paragraph 5 of the complaint alleges that “[t]he city pos-
sesses certain rights and title to streets, roads, alleys and rights-
of-way (collectively ‘public roads and rights-of-Way’) that
are adjacent or run directly through the property.” in paragraph
6, the city alleges that “[appellants] have disputed the city’s
ownership of such public roads and rights-of-Way, and have
repeatedly challenged the city as to the lawful placement and
location of such public roads and rights-of-Way.” additionally,
in paragraph 7, the city alleges that appellants have refused to
remove personal property items from the disputed property and
that appellants are likely to continue to refuse “until an order is
entered declaring the proper boundaries of the property and
public roads and rights-of-Way and ownership thereto.”

reviewing the allegations contained within paragraph 3 of
the complaint in the context in which the allegations occurred,
we conclude there is no merit to appellants’ argument that the
city judicially admitted appellants’ ownership of the disputed
property. compare First Nat. Bank v. Avondale Mills Bevelle
Emp., 967 f.2d 556 (11th cir. 1992) (determining under federal
notice pleading that motion allegation which was amenable to
more than one interpretation did not constitute judicial admis-
sion, given remaining allegations in motion). on the contrary,
paragraph 3, along with the remaining allegations in the com-
plaint, combine to put the boundaries of appellants’ property at
issue, and paragraph 3 did not constitute a judicial admission.
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Appellants Have Admitted the Essential Facts Relative to the
Allegations in the City’s Complaint, and the Evidence Is
Sufficient to Support the Trial Court’s Decision Declaring
the City’s Entitlement to the Rights-of-Way and
Enjoining Appellants Relative Thereto.

as noted above, during the discovery phase of these proceed-
ings, the city served certain requests for admissions upon appel-
lants that appellants failed to answer. the requests pertained to
the boundaries of the disputed property, and the requests were
admitted into evidence at trial.

on appeal, appellants challenge the sufficiency of the evi-
dence. in its brief in response, the city argues that appellants’
failure to answer the requests for admissions resulted in admit-
ted facts that, along with other evidence, are sufficient to support
the district court’s decision in this case. We agree with the city.

[9] We have held that a party’s failure to make a timely and
appropriate response to a request for admission constitutes
an admission of the subject matter of the request, which mat-
ter is conclusively established unless, on motion, the court
permits withdrawal of the admission. Schwarz v. Platte Valley
Exterminating, 258 neb. 841, 606 n.W.2d 85 (2000); Wibbels
v. Unick, 229 neb. 184, 426 n.W.2d 244 (1988). We have rec-
ognized that rule 36 is self-enforcing, without the necessity of
judicial action to effect an admission which results from a
party’s failure to answer or object to a request for admission.
Id.; Mason State Bank v. Sekutera, 236 neb. 361, 461 n.W.2d
517 (1990). We have noted, however, that rule 36 is not self-
executing. thus, a party that seeks to claim another party’s
admission, as a result of that party’s failure to respond properly
to a request for admission, must prove service of the request
for admission and the served party’s failure to answer or object
to the request and must also offer the request for admission
as evidence. Schwarz v. Platte Valley Exterminating, supra;
Wibbels v. Unick, supra. if the necessary foundational require-
ments are met and no motion is sustained to withdraw an ad -
mission, a trial court is obligated to give effect to the provi-
sions of rule 36. Schwarz v. Platte Valley Exterminating, supra.
the city followed the indicated procedures in this case.
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the record reflects that the city’s “first set of requests for
admissions” to appellants was served on april 12, 2004, and
that appellants failed to respond within the time period specified
in rule 36. appellants’ failure to make a timely and appropriate
response to the requests for admissions constituted an admission
of the subject matter of the requests. see Schwarz v. Platte Valley
Exterminating, supra. appellants sought leave to withdraw their
admissions or file responses; but the district court denied their
motion, and appellants make no assignment of error relative to
this ruling.

the record reflects that at trial, the city offered into evidence
a copy of the requests for admissions and also offered evidence
of service of the requests upon appellants and appellants’ failure
to respond. this evidence was received. accordingly, the city is
entitled to claim appellants’ admission of the requests included
within the “first set of requests for admissions” as a result of
appellants’ failure to respond to those requests. see id.

Given the content of the requests for admissions, appellants
admitted, inter alia, that exhibit 14 accurately describes the
boundary lines for appellants’ property and accurately describes
the boundary lines for fir street and dennis dean road. other
evidence in the record showed that the rights-of-way claimed by
the city had been acquired by the city in 1871. this evidence
and the admissions resolved the facts in controversy in the city’s
declaratory judgment case. relying in part upon exhibit 14, the
accuracy of which was admitted by appellants, the district court
declared the existence of the fir street and dennis dean road
rights-of-way as they abutted the southeast corner of appellants’
property, declared the boundaries of appellants’ property and
those of the city’s rights-of-way, and enjoined appellants from
any inappropriate use of the rights-of-way. We have reviewed
the record de novo, see Gast v. Peters, 267 neb. 18, 671 n.W.2d
758 (2003), and we determine the district court did not err in
entering judgment in favor of the city on the evidence before it.
the district court’s decision is affirmed.

conclusion
for the reasons stated above, we affirm the district court’s

decision declaring the existence and boundaries of the city’s

372 271 nebraska reports



public rights-of-way at issue in this case and enjoining appel-
lants from any use inconsistent with the city’s rights-of-way.

affirmed.
WriGht, J., not participating.

rebecca Wendeln, appellee, v.
the beatrice manor, inc., appellant.

712 n.W.2d 226

filed april 7, 2006.    no. s-05-188.

1. Limitations of Actions: Appeal and Error. Which statute of limitations applies is a

question of law that an appellate court must decide independently of the conclusion

reached by the trial court.

2. Verdicts: Appeal and Error. a jury verdict will not be disturbed on appeal as exces-

sive unless it is so clearly against the weight and reasonableness of the evidence and

so disproportionate as to indicate that it was the result of passion, prejudice, mistake,

or some means not apparent in the record, or that the jury disregarded the evidence

or rules of law.

3. Limitations of Actions: Legislature: Intent. a special statute of limitations controls

and takes precedence over a general statute of limitations because the special statute

is a specific expression of legislative will concerning a particular subject.

4. Limitations of Actions: Pleadings. the essential nature of a proceeding may not be

changed, thereby lengthening the statute of limitations, merely by denominating it as

something other than what it actually is.

5. Actions: Pleadings. to determine the nature of an action, a court must examine and

construe a complaint’s essential and factual allegations by which the plaintiff

requests relief, rather than the legal terminology utilized in the complaint or the form

of a pleading.

6. Actions. Just because there may be some overlap between relevant facts, it does not

change the conclusion that various causes of action are stated based on separate and

distinct factual occurrences.

7. Fair Employment Practices: Limitations of Actions. neb. rev. stat. § 48-1118(2)

(reissue 1998) provides the applicable statute of limitations (i.e., within 300 days

after the occurrence of the alleged unlawful employment practice) for nebraska fair

employment practice act claims brought pursuant to neb. rev. stat. § 20-148

(reissue 1997).

8. Statutes: Constitutional Law. neb. rev. stat. § 20-148 (reissue 1997) is a proce-

dural statute which does not create any new substantive rights.

9. Termination of Employment: Public Policy: Torts. a public policy-based retalia-

tory discharge claim is based in tort.

10. Termination of Employment: Public Policy: Limitations of Actions. a public

policy-based retaliatory discharge claim is governed by the 4-year statute of limita-

tions period found in neb. rev. stat. § 25-207 (reissue 1995).
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11. Termination of Employment: Public Policy. the right of an employer to terminate

employees at will should be restricted only by exceptions created by statute or to

those instances where a very clear mandate of public policy has been violated.

12. Employer and Employee: Health Care Providers. the purpose of the adult

protective services act, neb. rev. stat. §§ 28-348 to 28-387 (reissue 1995 &

cum. supp. 2004), would be circumvented if employees mandated by the act to

report suspected patient abuse could be threatened with discharge for making such

a report.

13. Criminal Law: Legislature: Public Policy. the legislature articulates public policy

when it declares certain conduct to be in violation of the criminal law.

14. Employer and Employee: Health Care Providers: Public Policy. the adult

protective services act, neb. rev. stat. §§ 28-348 to 28-387 (reissue 1995 & cum.

supp. 2004), makes a clear public policy statement by utilizing the threat of criminal

sanction to ensure the implementation of the reporting provisions set forth to protect

the vulnerable adults with which the act is concerned.

15. Actions: Termination of Employment: Health Care Providers: Public Policy. a

public policy exception to the employment-at-will doctrine applies to allow a cause

of action for retaliatory discharge when an employee is fired for making a report of

abuse as mandated by the adult protective services act, neb. rev. stat. §§ 28-348 to

28-387 (reissue 1995 & cum. supp. 2004).

16. Jury Instructions. Whether the jury instructions given by a trial court are correct is

a question of law.

17. Termination of Employment: Health Care Providers. in order for a retaliatory dis-

charge action to lie against an employer for discharging an employee in retaliation for

the mandatory filing of a report of patient abuse pursuant to neb. rev. stat. § 28-372

(reissue 1995), such report must be based upon reasonable cause.

18. Actions: Termination of Employment: Health Care Providers: Public Policy.

Good faith is not required to state a cause of action for retaliatory discharge in con-

travention of the public policy expressed by the mandatory reporting provisions of the

adult protective services act, neb. rev. stat. §§ 28-348 to 28-387 (reissue 1995 &

cum. supp. 2004).

19. Termination of Employment: Damages: Mental Distress: Public Policy.

damages for mental suffering are recoverable in a retaliatory discharge action

brought by a former at-will employee alleging that the discharge violated a clear

mandate of public policy.

20. Damages: Appeal and Error. the amount of damages to be awarded is a determi-

nation solely for the fact finder, and its action in this respect will not be disturbed on

appeal if it is supported by evidence and bears a reasonable relationship to the ele-

ments of the damages proved.

21. Actions: Mental Distress: Proof. there is a distinction between proof requirements

in an action for negligent or intentional infliction of emotional distress and damages

for mental suffering sought where other interests have been invaded and tort liability

has arisen apart from the emotional distress.

22. Termination of Employment: Damages: Mental Distress: Torts: Public Policy.

severe emotional distress is not an element of the tort of retaliatory discharge in con-

travention of public policy. accordingly, there is no threshold limitation based upon

the degree of severity of the mental suffering, nor is it necessary to show that the
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plaintiff sought medical treatment or counseling for the mental suffering in order for

it to be recoverable as past and present damages.

23. Damages: Mental Distress. in awarding damages for mental suffering, the fact

finder must rely upon the totality of the circumstances surrounding the incident; the

credibility of the evidence and the witnesses and the weight to be given all of these

factors rest in the discretion of the fact finder.

24. Judgments: Damages: Mental Distress: Appeal and Error. an appellate court is

reluctant to interfere with the judgment of the fact finder in awarding damages for

mental anguish, where the law provides no precise measurement.

25. Trial: Appeal and Error. in order to preserve, as a ground of appeal, an opponent’s

misconduct during closing argument, the aggrieved party must have objected to the

improper remarks no later than at the conclusion of the argument.

appeal from the district court for Gage county: paul W.
korslund, Judge. affirmed.

michaela skogerboe and brent m. kuhn, of harris kuhn law
firm, l.l.p., for appellant.

carole mcmahon-boies for appellee.

hendry, c.J., connolly, Gerrard, stephan, mccormack,
and miller-lerman, JJ.

mccormack, J.
nature of case

the primary issue presented in this appeal is whether we
should recognize a public policy-based cause of action for retal-
iatory discharge when an employer discharges an employee for
making a report to the nebraska department of health and
human services (dhhs) as mandated by the adult protective
services act (apsa), neb. rev. stat. §§ 28-348 to 28-387
(reissue 1995 & cum. supp. 2004).

factual backGround
rebecca Wendeln, a certified nursing assistant, began working

at the beatrice manor, inc. (beatrice manor), in may 2000 as a
staffing coordinator. a particular patient at beatrice manor was
wheelchair-bound, and it was Wendeln’s understanding that any
time the patient was lifted or transferred, such transfer needed
to be done by two persons and with a gait belt (an ambulatory
aid used to transfer or mobilize patients). in december 2001, a
“very upset” medical aide approached Wendeln, describing that

Wendeln v. beatrice manor 375

cite as 271 neb. 373



approximately 2 weeks prior, this patient had been improperly
moved and had fallen and bruised herself. the aide reported that
she had offered to assist another aide in the transfer of the patient,
but that the other aide had refused to let her help. the next thing
the aide observed was the patient on the floor with no gait belt in
sight. the aide told Wendeln that she had informed the adminis-
trator and the acting director of nursing about the incident, but
that the aide did not believe that it had been properly reported to
dhhs or was otherwise being taken care of.

that same day, a licensed practical nurse at beatrice manor
also approached Wendeln about the incident, expressing concern
that nothing was being done about it. the nurse did not witness
the incident, but was a relative of the patient. in response to these
reports, Wendeln approached another aide who was working the
day of the incident to confirm that it had actually occurred. that
aide had been called to help the patient off of the floor and told
Wendeln that pain medication had been given to the patient as a
result of the fall.

Wendeln then called dhhs to make sure that it had been
reported. When dhhs indicated that no incident had been
reported, Wendeln made a report.

a few days after her report to dhhs, Wendeln was called into
her supervisor’s office. Wendeln said that her supervisor was
very angry with her after having learned that Wendeln had made
a report with dhhs without having first spoken to her. Wendeln
testified that her supervisor was “very aggressive” and made her
feel scared and intimidated. Wendeln, who was 21 years old at
the time, asked for some time off work because she “didn’t know
how [she] was going to face [her supervisor] after the way she
had aggressively approached [her].” her supervisor granted her
the time off. Wendeln testified that during this time, she felt very
nervous and upset. she explained that she had never before been
“attacked” in such a manner by either a peer or a supervisor.

upon Wendeln’s return to work on her next scheduled work-
day, Wendeln found that the locks to her office had been changed.
eventually, her supervisor appeared and told Wendeln to follow
her to her office. there, Wendeln was asked to resign, and when
she refused, she was told she was fired. her official termination
date was January 2, 2002.
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Wendeln testified that after her discharge from employment,
even though she had a close family friend as a patient at beatrice
manor, she never felt comfortable enough to be able to return to
visit. she explained that on the one occasion she had returned to
the facility to pick up her W-2 form, her former supervisor had
come out of the building and stood watching her park her car.
thereafter, the supervisor stood by the nurses’ station as Wendeln
picked up the W-2 form, making Wendeln feel uncomfortable.

after her discharge from employment at beatrice manor,
Wendeln was unable to find other employment in beatrice, where
she lived near her mother. she eventually found work in lincoln.

procedural history
on January 27, 2003, Wendeln filed this action against

beatrice manor. her original action sought declaratory, injunc-
tive, and monetary relief under the whistleblower provisions
of the nebraska fair employment practice act (nfepa), neb.
rev. stat. § 48-1101 et seq. (reissue 1998), as actionable under
neb. rev. stat. § 20-148 (reissue 1997). however, she was
allowed to amend her complaint to add the allegation that she
suffered from wrongful termination in contravention of the
 public policy of the state of nebraska, as articulated in the
apsa. on april 5, 2004, beatrice manor, pursuant to leave
granted by the court, filed an amended answer alleging for the
first time that Wendeln’s claims were barred by the 300-day stat-
ute of limitations period set forth in § 48-1118(2).

the court granted a motion by Wendeln to dismiss her first
cause of action which alleged relief under the nfepa and
§ 20-148, reasoning that essentially the same cause of action was
pending before the nebraska equal opportunity commission.
the court overruled respective motions for summary judgment
by Wendeln and beatrice manor, and the case went to trial
before a jury on Wendeln’s second cause of action alleging retal-
iatory discharge in contravention of the public policy mandate
expressed by the reporting provisions of the apsa.

prior to trial, the court overruled beatrice manor’s motion in
limine for an order precluding Wendeln from making any refer-
ence to damages in the form of pain and suffering, loss of
enjoyment of life, or humiliation. beatrice manor’s motion was
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based on its argument that Wendeln’s claim sounded in contract
and that noneconomic damages were not recoverable as a mat-
ter of law. the jury was eventually instructed that it “must
determine the amount of any noneconomic damages sustained
by [Wendeln] such as mental suffering, emotional distress and
humiliation.” (emphasis in original.) beatrice manor objected
to the instruction on the ground that Wendeln’s cause of action
sounded in contract and on the alternative ground that “there
has been no evidence that [Wendeln] did sustain the mental suf-
fering, emotional distress and humiliation as a result of this
incident, as required by law.”

the court also refused beatrice manor’s proposed jury instruc-
tion that Wendeln had the burden to prove that she “acted in good
faith and upon reasonable cause in reporting the suspected
abuse.” over beatrice manor’s objection, the jury was instructed
only that it must find that Wendeln “acted upon reasonable cause
in reporting the suspected abuse.”

the jury returned a verdict in favor of Wendeln, finding actual
damages in the amount of $4,000 and noneconomic damages in
the amount of $75,000, for a total of $79,000. beatrice manor
moved for a new trial and remittitur, which alleged that the
noneconomic damages granted Wendeln were clearly excessive
and made under the influence of passion or prejudice.

assiGnments of error
beatrice manor argues, summarized and restated, that the trial

court erred in (1) failing to find that the applicable statute of lim-
itations was the 300-day period set forth in § 48-1118(2), rather
than the general 4-year limitation period found in neb. rev. stat.
§ 25-207 (reissue 1995); (2) failing to find as a matter of law
that Wendeln’s public policy retaliatory discharge claim sounded
in contract and, therefore, noneconomic damages were not
recoverable; (3) instructing the jury that it was Wendeln’s  burden
to prove that her report to dhhs was made upon reasonable
cause, without also instructing the jury that she must prove the
report was made in “good faith”; (4) instructing the jury on non -
economic damages when the evidence was insufficient to show
that Wendeln suffered “severe” emotional distress as a result of
her discharge; and (5) failing to set aside the jury’s verdict of
noneconomic damages as excessive.
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beatrice manor also assigns as error the trial court’s failure to
grant beatrice manor summary judgment on the ground that no
material issue of fact existed as to Wendeln’s lack of good faith
and reasonable cause in reporting the alleged abuse to dhhs.
however, the issue of whether a denial of summary judgment
should have been granted generally becomes moot after a full
trial on the merits. Moyer v. Nebraska City Airport Auth., 265
neb. 201, 655 n.W.2d 855 (2003). moreover, beatrice manor
did not preserve any issue as to the sufficiency of the evidence
regarding whether Wendeln acted upon reasonable cause be -
cause it failed to make a motion for directed verdict at the close
of the evidence, or any other motion questioning the sufficiency
of the evidence in that respect. We do not, therefore, consider
this issue. as to good faith, we determine in this opinion that
“good faith” is not a requirement in reporting under the apsa.

standard of revieW
[1] Which statute of limitations applies is a question of law

that an appellate court must decide independently of the conclu-
sion reached by the trial court. Andres v. McNeil Co., 270 neb.
733, 707 n.W.2d 777 (2005).

[2] a jury verdict will not be disturbed on appeal as excessive
unless it is so clearly against the weight and reasonableness of
the evidence and so disproportionate as to indicate that it was the
result of passion, prejudice, mistake, or some means not appar-
ent in the record, or that the jury disregarded the evidence or
rules of law. Barks v. Cosgriff Co., 247 neb. 660, 529 n.W.2d
749 (1995).

a motion for new trial is to be granted only when error prej-
udicial to the rights of the unsuccessful party has occurred. Id.

Whether the jury instructions given by a trial court are correct
is a question of law. Malone v. American Bus. Info., 264 neb.
127, 647 n.W.2d 569 (2002).

analysis

statute of limitations

We first address beatrice manor’s assertion that Wendeln’s
claim is barred by the applicable statute of limitations, which it
asserts is the 300-day period stated in the nfepa. the trial court
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determined that Wendeln’s action was governed by the general
4-year statute of limitations set forth by § 25-207.

[3-6] in determining which statute of limitations applies to
any given cause of action, we bear in mind that a special statute
of limitations controls and takes precedence over a general stat-
ute of limitations because the special statute is a specific expres-
sion of legislative will concerning a particular subject. Andres v.
McNeil Co., supra. moreover, the essential nature of a proceed-
ing may not be changed, thereby lengthening the statute of lim-
itations, merely by denominating it as something other than what
it actually is. ABC Radio Network v. State of N.Y. Dept., 294
a.d.2d 213, 742 n.y.s.2d 261 (2002). to determine the nature
of an action, a court must examine and construe a complaint’s
essential and factual allegations by which the plaintiff requests
relief, rather than the legal terminology utilized in the complaint
or the form of a pleading. see Henriksen v. Gleason, 263 neb.
840, 643 n.W.2d 652 (2002). however, just because there may
be some overlap between relevant facts, it does not change the
conclusion that various causes of action are stated based on sep-
arate and distinct factual occurrences. see Larson v. Demuth,
252 neb. 668, 564 n.W.2d 606 (1997).

beatrice manor asserts that although Wendeln denominates
her cause of action as a retaliatory discharge action in contra-
vention of public policy, it remains in essence an employment
discrimination case under the nfepa brought directly for judi-
cial relief against the former employer pursuant to § 20-148. in
Adkins v. Burlington Northern Santa Fe RR. Co., 260 neb. 156,
615 n.W.2d 469 (2000), we stated that nfepa actions brought
pursuant to § 20-148 were governed by the 300-day statute of
limitations period found in § 48-1118(2) of the nfepa.

Wendeln asserts that her amended complaint states only a
cause of action for retaliatory discharge in violation of public
policy, which constitutes a cause of action separate and distinct
from a claim based on the nfepa. indeed, Wendeln argues that
in her case, a careful examination of the essential allegations of
her complaint would reveal that she does not state a cause of
action under the nfepa at all.

in Adkins, the plaintiff alleged that the decision of his em -
ployer not to hire him for a specific position was substantially
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motivated by racial or retaliatory animus and that these actions
constituted illegal discrimination in violation of the nfepa. his
claims under the nfepa, however, were not brought pursuant
to the nfepa, which provides administrative relief from em -
ployment discrimination. rather, they were brought pursuant to
§ 20-148, which authorizes judicial relief for a deprivation of
rights, privileges, or immunities secured by the u.s. constitution
or the constitution and laws of the state of nebraska.

[7] We ultimately rejected the plaintiff’s argument that since
§ 20-148 contained no statute of limitations, his claim was
 governed by the 4-year catchall limitations period set forth in
neb. rev. stat. § 25-212 (reissue 1995). instead, we held that
“§ 48-1118(2) provides the applicable statute of limitations (i.e.,
within 300 days after the occurrence of the alleged unlawful
employment practice) for [n]fepa claims brought pursuant to
§ 20-148.” Adkins v. Burlington Northern Santa Fe RR. Co., 260
neb. at 163, 615 n.W.2d at 473.

[8] We noted that by determining the 300-day statute of limi-
tations under § 48-1118(2) to be controlling, we avoided “using
§ 20-148 to inadvertently create expanded rights (other than an
alternative civil avenue of recovery) not present in an adminis -
trative [n]fepa claim.” 260 neb. at 163, 615 n.W.2d at 474.
this was important because we had previously held that § 20-148
was “ ‘a procedural statute which does not create any new sub-
stantive rights.’ ” 260 neb. at 163, 615 n.W.2d at 474 (quoting
Goolsby v. Anderson, 250 neb. 306, 549 n.W.2d 153 (1996)).

under the nfepa, § 48-1114 states:
it shall be an unlawful employment practice for an em -

ployer to discriminate against any of his or her employees
or applicants for employment, for an employment agency to
discriminate against any individual, or for a labor organiza-
tion to discriminate against any member thereof or appli-
cant for membership, because he or she (1) has opposed any
practice made an unlawful employment practice by the
nebraska fair employment practice act, (2) has made a
charge, testified, assisted, or participated in any manner in
an investigation, proceeding, or hearing under the act, or (3)
has opposed any practice or refused to carry out any action
unlawful under federal law or the laws of this state.
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section 48-1102(15) defines “[u]nlawful under federal law or
the laws of this state shall mean acting contrary to or in defiance
of the law or disobeying or disregarding the law.” Wendeln
explains that she does not state a claim under the nfepa inso-
far as she fails to allege that her discharge from employment was
related either to (1) her opposition to any practice made unlaw-
ful by the nfepa; (2) making a charge, testifying, assisting, or
participating in any charge, investigation, proceeding, or hearing
under the nfepa; or (3) opposing any practice or refusing to
carry out any unlawful action.

instead, Wendeln asserts that she was discharged in retalia-
tion for reporting a negligent act which was not unlawful.
specifically, she asserts that she was discharged in retaliation
for filing a complaint as required by the apsa. section 28-384
makes it a class iii misdemeanor for any person to willfully fail
to make any report required by the apsa. section 28-372(1)
provides in part:

When any physician, psychologist, physician assistant,
nurse, nursing assistant, other medical, developmental dis-
ability, or mental health professional, law enforcement per-
sonnel, caregiver or employee of a caregiver, operator or
employee of a sheltered workshop, owner, operator, or em -
ployee of any facility licensed by the department of health
and human services regulation and licensure, or human
services professional or paraprofessional not including a
member of the clergy has reasonable cause to believe that
a vulnerable adult has been subjected to abuse or observes
such adult being subjected to conditions or circumstances
which reasonably would result in abuse, he or she shall re -
port the incident or cause a report to be made to the appro-
priate law enforcement agency or to the department.

“abuse” is defined in § 28-351 as “any knowing, intentional, or
negligent act or omission on the part of a caregiver, a vulnera-
ble adult, or any other person which results in physical injury,
unreasonable confinement, cruel punishment, sexual abuse, ex -
ploitation, or denial of essential services to a vulnerable adult.”
“physical injury” is defined in § 28-363 as “damage to bodily
tissue caused by nontherapeutic conduct, including, but not
 limited to, fractures, bruises, lacerations, internal injuries, or
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dislocations, and shall include, but not be limited to, physical
pain, illness, or impairment of physical function.”

We agree with the trial court’s determination that the essen-
tial nature of Wendeln’s stated cause of action does not lie in the
nfepa, but, rather, lies in the public policy mandate that she
alleges is expressed by the apsa. Without making any deter-
mination as to the hypothetical complaint which simultaneously
states a cause of action under both the civil rights provisions of
the nfepa and under a public policy exception allowing a
retaliatory discharge action for an at-will employee, it is clear
in this case that not only does the denomination of Wendeln’s
cause of action accurately reflect its true nature, but that the
facts alleged simply do not state a cause of action for a claim
under the nfepa. Wendeln did not allege that she was dis-
charged for opposing any unlawful employment practice, par-
ticipating in a proceeding under the nfepa, or opposing or
refusing to carry out an unlawful act. rather, she claimed that
her employment was terminated because she did what the law
affirmatively required her to do.

as such, Adkins v. Burlington Northern Santa Fe RR. Co.,
260 neb. 156, 615 n.W.2d 469 (2000), has no bearing to the
case at bar. in Adkins, there was no dispute that the employer’s
conduct violated the nfepa. the employee in Adkins merely
elected the alternative judicial remedy for that conduct claimed
to be found in § 20-148, rather than the administrative remedy
found in the nfepa. our holding in Adkins narrowly focused
on the applicability of the 300-day limitations period to claims
under the NFEPA, and nowhere stated that the 300-day lim -
itations period should apply to any wrongful discharge claim
or to any claim cognizable under § 20-148. Adkins v. Burlington
Northern Santa Fe RR. Co., supra. see, also, Hassler v. Alegent
Health, 198 f. supp. 2d 1108 (d. neb. 2002) (statute of limita-
tions for NFEPA claims brought pursuant to § 20-148 is 300
days). thus, while it may be argued that Wendeln’s claim falls
under the broad language of § 20-148, given the strictly proce-
dural nature of the statute, such fact alone is of little signifi-
cance. We conclude that the 300-day nfepa statute of limita-
tions is inapplicable to Wendeln’s public policy retaliatory
discharge claim currently before us.
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yet despite a line of cases allowing limited retaliatory dis-
charge claims for discharge in contravention of a clear mandate
of public policy, this court has never clearly expressed exactly
what statute of limitations period is applicable to these claims.
in Poppert v. Brotherhood of R. R. Trainmen, 187 neb. 297, 189
n.W.2d 469 (1971), we held that an employee’s wrongful
 discharge claim was governed by the statute of limitations on
written contracts. however, the plaintiff’s retaliatory discharge
action in Poppert was based upon a collective bargaining agree-
ment. an examination of authority from other jurisdictions
reveals that generally, when a wrongful discharge claim is based
on public policy, and not on an implied or actual employment
contract, such claim sounds in tort.

thus, for example, in Murphy v. City of Topeka, 6 kan. app.
2d 488, 630 p.2d 186 (1981), the court found that a public pol-
icy retaliatory discharge claim arising out of the employee’s fil-
ing for workers’ compensation benefits sounded in tort and not
in contract. the court noted that generally, a breach of contract
may be said to be a material failure of performance of a duty
arising under or imposed by agreement. a tort, on the other
hand, is a violation of a duty imposed by law, a wrong indepen-
dent of contract. this is not to say, the court further explained,
that a tort cannot be committed by parties to a contract. “ ‘the
question to be determined . . . is whether the actions or omis-
sions complained of constitute a violation of duties imposed by
law, or of duties arising by virtue of the alleged expressed agree-
ment between the parties.’ ” Id. at 492, 630 p.2d at 190.

the court in Murphy thus focused on the fact that the
employee’s retaliation claim was based upon the public policy
implicit in the workers’ compensation statute, and the employee
did not claim the existence of a contract of employment. his
termination of employment did not breach any express or im -
plied contractual obligations, but, rather, it was recognized that
he was an employee at will who could be terminated at any time
with or without cause. therefore, the court concluded that the
employee’s cause of action arose only from a violation of a duty
imposed by law, that duty imposed by the public policy of the
workers’ compensation statute. accordingly, such action clearly
sounded in tort. Id. see, also, e.g., Tameny v. Atlantic Richfield
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Co., 27 cal. 3d 167, 164 cal. rptr. 839, 610 p.2d 1330 (1980);
Mackie v. Vaughan Chapter-Paralyzed Vets., 354 ill. app. 3d
731, 820 n.e.2d 1042, 289 ill. dec. 967 (2004); Frampton v.
Central Ind. Gas Co., 260 ind. 249, 297 n.e.2d 425 (1973);
Nelson v. Productive Alternatives, Inc., 696 n.W.2d 841 (minn.
app. 2005); Hansen v. Harrah’s, 100 nev. 60, 675 p.2d 394
(1984); Porter v. City of Manchester, 151 n.h. 30, 849 a.2d
103 (2004); Potts v. Catholic Diocese of Youngstown, 159 ohio
app. 3d 315, 823 n.e.2d 917 (2004); Nees v. Hocks, 272 or.
210, 536 p.2d 512 (1975); Korslund v. Dyncorp Tri-Cities
Services, 156 Wash. 2d 168, 125 p.3d 119 (2005); Harless v.
First National Bank, 162 W. va. 116, 246 s.e.2d 270 (1978).
but see, e.g., Brockmeyer v. Dun & Bradstreet, 113 Wis. 2d 561,
335 n.W.2d 834 (1983).

[9,10] We agree that a public policy-based retaliatory dis-
charge claim is based in tort. accordingly, such a claim is gov-
erned by the general 4-year statute of limitations period found
in § 25-207. Wendeln’s claim is not barred by the applicable
statute of limitations.

public policy eXception

the public policy upon which Wendeln relies for her retalia-
tory discharge claim has not yet been recognized by this court.
beatrice manor asserts that unlike other retaliatory discharge
cases decided by this court, “[t]here is no clear legislative enact-
ment declaring an important public policy with such clarity as
to provide a basis for [Wendeln’s] civil action for wrongful dis-
charge.” brief for appellant at 27-28.

[11] the clear rule in nebraska is that unless constitutionally,
statutorily, or contractually prohibited, an employer, without
incurring liability, may terminate an at-will employee at any
time with or without reason. Jackson v. Morris Communications
Corp., 265 neb. 423, 657 n.W.2d 634 (2003). We recognize,
however, a public policy exception to the at-will employment
doctrine. Id. under the public policy exception, we will allow
an employee to claim damages for wrongful discharge when
the motivation for the firing contravenes public policy. Id. in
Ambroz v. Cornhusker Square Ltd., 226 neb. 899, 905, 416
n.W.2d 510, 515 (1987), we explained, however, that it was
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important that abusive discharge claims of employees at will
be limited to “manageable and clear standards.” thus, “[t]he
right of an employer to terminate employees at will should be
restricted only by exceptions created by statute or to those in -
stances where a very clear mandate of public policy has been
violated.” Id.

in Jackson v. Morris Communications Corp., supra, we held
that an employee could state a cause of action for retaliatory dis-
charge based upon the allegation that the employee was termi-
nated from her employment because she filed a workers’ com-
pensation claim. in so doing, we recognized that nebraska law
neither specifically prohibited an employer from discharging an
employee for filing a workers’ compensation claim, nor specifi-
cally made it a crime for an employer to do so. nevertheless, we
concluded that “the general purpose and unique nature of the
nebraska Workers’ compensation act itself provides a mandate
for public policy.” Jackson v. Morris Communications Corp.,
265 neb. at 431, 657 n.W.2d at 640. We explained that the
nebraska Workers’ compensation act was meant to create sub-
stantive rights for employees and that such beneficent purpose
would be undermined by failing to adopt a rule which allows a
retaliatory discharge claim for employees discharged for filing a
workers’ compensation claim. this is because were we not to
recognize such a public policy exception to the employment-at-
will doctrine, the substantive rights granted by the nebraska
Workers’ compensation act could simply be circumvented by
the employer’s threatening to discharge the employee if he or
she exercised those rights.

in Hausman v. St. Croix Care Center, 214 Wis. 2d 655, 571
n.W.2d 393 (1997), the Wisconsin supreme court applied sim-
ilar principles in determining whether nursing home employees
could state a claim of retaliatory discharge for reporting the
alleged inappropriate care of patients. the bureau in charge of
investigating reports of abuse and neglect in nursing home care
ultimately concluded the investigation without issuing any cita-
tions. the law provided that any person who failed to act through
reporting or taking some other form of action with regard to
abuse or neglect of a nursing home patient was subject to a
 punishment ranging from a class b misdemeanor to a class d
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felony, but did not specifically provide for a right of action for
discharge in retaliation for such reporting.

the court in Hausman concluded that where the law imposes
an affirmative obligation upon an employee to prevent abuse or
neglect of nursing home residents, and the employee fulfills that
obligation by reporting the abuse, an employer’s termination of
employment for fulfillment of the legal obligation exposes the
employer to a wrongful termination action under the “funda-
mental and well-defined public policy of protecting nursing
home residents from abuse and neglect.” 214 Wis. 2d at 665, 571
n.W.2d at 397. the court generally abided by the principle that
it would not protect an employee from discharge for “merely
engaging in praiseworthy conduct consistent with public policy.”
Id. at 666, 571 n.W.2d at 397. however, it concluded that the
mandatory reporting in issue went well beyond “ ‘merely praise-
worthy conduct.’ ” Id. at 669, 571 n.W.2d at 398. the court
explained that “[b]y applying the public policy exception to the
situation presented here, employees would be relieved of the
onerous burden of choosing between equally destructive alterna-
tives: report and be terminated, or fail to report and be prose-
cuted.” Id. at 668-69, 571 n.W.2d at 398. see, also, Bachtel v.
Miller County Nursing Home Dist., 110 s.W.3d 799 (mo. 2003);
McQuary v. Bel Air Convalescent Home, Inc., 69 or. app. 107,
684 p.2d 21 (1984).

[12-15] We agree with the reasoning expressed above and find
that the purpose of the apsa would be circumvented if employ-
ees mandated by the apsa to report suspected patient abuse
could be threatened with discharge for making such a report. the
legislature articulates public policy when it declares certain
conduct to be in violation of the criminal law. see, Schriner v.
Meginnis Ford Co., 228 neb. 85, 421 n.W.2d 755 (1988);
Ambroz v. Cornhusker Square Ltd., 226 neb. 899, 416 n.W.2d
510 (1987); Simonsen v. Hendricks Sodding & Landscaping, 5
neb. app. 263, 558 n.W.2d 825 (1997). the apsa makes a
clear public policy statement by utilizing the threat of criminal
sanction to ensure the implementation of the reporting provi-
sions set forth to protect the vulnerable adults with which the
apsa is concerned. thus, we determine that a public policy
exception to the employment-at-will doctrine applies to allow a
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cause of action for retaliatory discharge when an employee is
fired for making a report of abuse as mandated by the apsa.
having made such a determination, we examine beatrice
manor’s remaining assignments of error regarding “good faith”
and noneconomic damages.

Good faith

beatrice manor asserts that pursuant to Schriner v. Meginnis
Ford Co., supra, if we recognize a retaliatory discharge claim
for reporting abuse under the apsa, then such reporting must
be made in “good faith” in order to state a cause of action. in
Schriner, we stated that an action for wrongful discharge for
reporting an employer’s suspected criminal activities will lie only
when the employee acts in good faith and upon reasonable cause
in reporting his employer’s suspected violation of the criminal
code. beatrice manor asserts that the trial court erred in failing to
recognize the good faith requirement when it refused to give the
jury beatrice manor’s proferred instruction that Wendeln had the
burden to prove, by the greater weight of the evidence, that she
“acted in good faith and upon reasonable cause in reporting the
suspected abuse.” the jury was ultimately only charged that it
must find that Wendeln “had reasonable cause to believe that a
vulnerable adult had been subjected to abuse.”

[16] Whether the jury instructions given by a trial court are
correct is a question of law. Malone v. American Bus. Info., 264
neb. 127, 647 n.W.2d 569 (2002). to establish reversible error
from a court’s failure to give a requested jury instruction, an ap -
pellant has the burden of showing that (1) the tendered instruc-
tion is a correct statement of the law, (2) the tendered instruc-
tion was warranted by the evidence, and (3) the appellant was
prejudiced by the court’s failure to give the requested instruc-
tion. Farmers Mut. Ins. Co. v. Kment, 265 neb. 655, 658
n.W.2d 662 (2003).

[17] We agree with the trial court that in order for a retaliatory
discharge action to lie against an employer for discharging an
employee in retaliation for the mandatory filing of a report of
patient abuse pursuant to § 28-372, such report must be based
upon reasonable cause. section 28-372 explicitly conditions its
mandate to report upon the employee’s having “reasonable cause

388 271 nebraska reports



to believe that a vulnerable adult has been subjected to abuse or
observes such adult being subjected to conditions or circum-
stances which reasonably would result in abuse.” (emphasis sup-
plied.) it would follow that a discharge cannot be in violation
of the public policy underlying the mandatory reporting of the
apsa unless the apsa requires the reporting in question.

[18] however, in specifying the standard which the employee
must meet in order for an employee to fall under the mandatory
reporting provisions, the apsa makes no mention of “good
faith.” We find no reason to write such an additional requirement
into the public policy expressed by the apsa. rather, under the
language of the apsa, the reporting itself is broadly encouraged
with the only caveat being that it be based upon a reasonable
cause to believe that a vulnerable adult has been subjected to
abuse or subjected to conditions or circumstances which reason-
ably would result in abuse. such broadly encouraged reporting
simply begins a further investigatory process which may or may
not ultimately result in a conclusion that the abuse actually
occurred. We find that beatrice manor’s assignment of error as to
the failure to instruct the jury as to “good faith” is without merit.

noneconomic damaGes

finally, beatrice manor makes several assignments of error
based upon its assertion that noneconomic damages are not
recoverable as a matter of law in the type of retaliatory dis-
charge action here presented or, alternatively, that there was
insufficient evidence to support any finding of such damages.
We first address whether, as a matter of law, noneconomic dam-
ages are recoverable in a public policy-based retaliatory dis-
charge claim.

the issue of whether noneconomic damages are recoverable
in a public policy-based retaliatory discharge claim presents a
question of law, which an appellate court is obligated to reach a
conclusion independent of the determination reached by the trial
court. see Semler v. Sears, Roebuck & Co., 268 neb. 857, 689
n.W.2d 327 (2004). beatrice manor’s argument that as a matter
of law, noneconomic damages are not recoverable in Wendeln’s
retaliatory discharge action is predicated on its assertion that
“[a]n action for wrongful discharge is in reality an action for
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breach of contract.” brief for appellant at 33. having already
resolved this issue to the contrary conclusion that this action is
an action in tort, we find beatrice manor’s argument to be with-
out merit.

in nebraska, we have allowed plaintiffs in other types of tort
actions to attempt to recover damages for mental suffering. see,
e.g., Duncza v. Gottschalk, 218 neb. 879, 359 n.W.2d 813
(1984); Bishop v. Bockoven, Inc., 199 neb. 613, 260 n.W.2d
488 (1977); Crouter v. Rogers, 193 neb. 497, 227 n.W.2d 845
(1975); Sabrina W. v. Willman, 4 neb. app. 149, 540 n.W.2d
364 (1995). We have not specifically addressed whether such
damages are recoverable in actions claiming the tort of retalia-
tory discharge in contravention of public policy. however, it
appears that the majority of other jurisdictions addressing this
issue have explicitly recognized that an employee may recover
damages for mental suffering in a wrongful discharge case, so
long as the action lies in a public policy tort action, and not
upon a contract of employment. see, Travis v. Gary Community
Mental Health Center, 921 f.2d 108 (7th cir. 1990); Wiskotoni
v. Michigan Nat. Bank-West, 716 f.2d 378 (6th cir. 1983);
Smith v. Atlas Off-Shore Boat Service, Inc., 653 f.2d 1057 (5th
cir. 1981); Perry v. Hartz Mountain Corp., 537 f. supp. 1387
(s.d. ind. 1982); Halbasch v. Med-Data, Inc., 192 f.r.d. 641
(d. or. 2000); Montgomery Coca-Cola Bottling v. Golson, 725
so. 2d 996 (ala. civ. app. 1998); Stivers v. Stevens, 581 n.e.2d
1253 (ind. app. 1991); Hamer v. Iowa Civil Rights Com’n, 472
n.W.2d 259 (iowa 1991); Harless v. First Nat’l Bank, 169 W.
va. 673, 289 s.e.2d 692 (1982). compare, e.g., Brewster v
Martin Marietta, 145 mich. app. 641, 378 n.W.2d 558 (1985);
Monge v. Beebe Rubber Co., 114 n.h. 130, 316 a.2d 549
(1974); Chavez v. Manville Products Corp., 108 n.m. 643, 777
p.2d 371 (1989); Cagle v. Burns and Roe, 106 Wash. 2d 911,
726 p.2d 434 (1986); Rodriguez v. Consolidation Coal Co., 206
W. va. 317, 524 s.e.2d 672 (1999).

the court in Niblo v. Parr Mfg., Inc., 445 n.W.2d 351, 355
(iowa 1989), explained that it could think of “no logical reason
why a wrongfully discharged employee’s damages should be
limited to out-of-pocket loss of income, when the employee also
suffers causally connected emotional harm.” the court noted
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that it would not be unusual for a wrongful discharge to not only
cause monetary loss, but also mental suffering, elaborating that
“ ‘[h]umiliation, wounded pride, and the like may cause very
acute mental anguish.’ ” Id. the court thus concluded that the
same public policy that justified the underlying retaliatory dis-
charge claim also justified a recovery for the employee’s com-
plete injury and that “fairness alone justifies the allowance of a
full recovery in this type of a tort.” Id.

[19] We hold that, as a matter of law, damages for mental suf-
fering are recoverable in a retaliatory discharge action brought
by a former at-will employee alleging that the discharge violated
a clear mandate of public policy. We next consider whether the
evidence was sufficient to support the jury’s apportionment of
such damages in this case.

[20] beatrice manor argues that Wendeln failed to sustain her
burden of proof of any such damages. therefore, the trial court
erred in submitting the issue of noneconomic damages to the
jury and in failing to set aside the jury’s verdict either by remit-
titur or by granting beatrice manor’s motion for new trial. the
amount of damages to be awarded is a determination solely for
the fact finder, and its action in this respect will not be disturbed
on appeal if it is supported by evidence and bears a reasonable
relationship to the elements of the damages proved. Genthon v.
Kratville, 270 neb. 74, 701 n.W.2d 334 (2005).

the crux of beatrice manor’s argument that there was insuf-
ficient evidence of noneconomic damages lies in its legal as -
sumption that in order to be recoverable, Wendeln’s mental dis-
tress must be “ ‘so severe that no reasonable person could have
been expected to endure it’ ” and that “ ‘the emotional anguish
or mental harm must be medically diagnosable and must be
of sufficient severity that it is medically diagnosable.’ ” brief for
appellant at 38 (quoting Hamilton v. Nestor, 265 neb. 757, 659
n.W.2d 321 (2003)). beatrice manor thus emphasizes that
Wendeln failed to present evidence of “severe emotional dis-
tress,” stating as follows:

for example, she offered no evidence of a change in person-
ality as a result of her termination, erosion of her relation-
ship with her parents or friends, inability to work, inability
to obtain employment, inability to participate in activities
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she previously enjoyed, difficulty sleeping or eating, contin-
uous crying, nightmare, nausea, medical attention or psy-
chological counseling as the result of her alleged mental suf-
fering or emotional distress, etc.

brief for appellant at 39.
the cases upon which beatrice manor relies for its assertion

that Wendeln was required to show that her mental suffering was
medically diagnosable and severe are inapposite to the case at
bar because they involve actions for intentional or negligent
infliction of emotional distress. Wendeln’s action is for retalia-
tory discharge, and while she claims emotional distress as an
element of her damages, she does not attempt to set forth a sep-
arate cause of action for negligent or intentional infliction of
emotional distress.

[21] in Kant v. Altayar, 270 neb. 501, 506, 704 n.W.2d 537,
541 (2005), we recently explained that there is a distinction
between proof requirements in an action for negligent or inten-
tional infliction of emotional distress and damages for mental
suffering sought “ ‘where other interests have been invaded, and
tort liability has arisen apart from the emotional distress.’ ”
(Quoting restatement (second) of torts § 46, comment b.
(1965).) We thus held that a person suing on a theory of battery
need not prove severe emotional distress in order to recover com-
pensatory damages for such an injury, reasoning that “ ‘severe
emotional distress’ is not an element of the tort of battery.” 270
neb. at 507, 704 n.W.2d at 541. instead, we concluded that the
evidence was sufficient to submit damages for mental suffering
to the jury where the plaintiff testified that she was ill for 2 days,
continued to suffer emotionally, and had a lingering fear resulting
from the battery, despite the fact that she had never sought med-
ical treatment or counseling. see, also, Perry v. Hartz Mountain
Corp., 537 f. supp. 1387 (s.d. ind. 1982); Niblo v. Parr Mfg.,
Inc., 445 n.W.2d 351 (iowa 1989).

[22] as in the tort of battery considered in Kant v. Altayar,
supra, and unlike the torts of negligent or intentional emotional
distress, severe emotional distress is not an element of the tort
of retaliatory discharge in contravention of public policy.
accordingly, there is no threshold limitation based upon the
degree of severity of the mental suffering, nor is it necessary to
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show that the plaintiff sought medical treatment or counseling
for the mental suffering in order for it to be recoverable as past
and present damages. We find that mental suffering is simply an
aspect of providing full recovery for the wrong, where present,
and there is no rational reason to confine such full recovery to
those former employees whose mental suffering has been severe.

[23,24] that having been determined, we consider whether
the evidence was sufficient to support the damages for mental
suffering granted to Wendeln by the jury. in awarding damages
for mental suffering, the fact finder must rely upon the totality
of the circumstances surrounding the incident; the credibility
of the evidence and the witnesses and the weight to be given all
of these factors rest in the discretion of the fact finder. see
Woitalewicz v. Wyatt, 229 neb. 626, 428 n.W.2d 216 (1988).
accordingly, an appellate court is reluctant to interfere with the
judgment of the fact finder in awarding damages for mental
anguish, where the law provides no precise measurement.
Brandon v. County of Richardson, 264 neb. 1020, 653 n.W.2d
829 (2002).

in considering whether the trial court erred in failing to
grant beatrice manor’s motions for remittitur and for new trial,
we first note that beatrice manor asks us to consider the fact
that Wendeln’s closing argument asked the jury to assess an
amount of damages that “sends a message” to beatrice manor.
specifically, Wendeln’s attorney argued that the jury “must
assess the amount of damages that makes [Wendeln] whole, that
makes up for the humiliation, the mental suffering, loss of
enjoyment of life, the things that went along with this horrible
experience.” counsel then proceeded to state:

i encourage you to pick a figure that sends a message to
beatrice manor that if you do this, we’ll make sure
[Wendeln] gets made whole. and that figure’s up to you.
this is a — beatrice manor is a corporation, and to make
a corporation know that you have to pay what’s right and
what makes somebody whole, it’s a little bit different. pick
a range, and it’s your range, but i’d suggest a range some-
where between $25,000 and $125,000. pick a figure that
you think lets this corporation know that this was not right
and it cannot be done.
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beatrice manor acknowledges that it made no objection to these
statements, but asks this court to consider them simply as “fur-
ther evidence that the jury relied on passion and prejudice in
support of its verdict.” brief for appellant at 43.

[25] in order to preserve, as a ground of appeal, an opponent’s
misconduct during closing argument, the aggrieved party must
have objected to the improper remarks no later than at the con-
clusion of the argument. Steele v. Sedlacek, 267 neb. 1, 673
n.W.2d 1 (2003); Wolfe v. Abraham, 244 neb. 337, 506 n.W.2d
692 (1993). one may not waive an error, gamble on a favorable
verdict, and, upon obtaining an unfavorable result, assert the pre-
viously waived error. Wolfe v. Abraham, supra. beatrice manor,
although attempting to innocently frame this claim into its argu-
ment that the jury’s verdict was excessive, is still attempting to
press consideration of the alleged impropriety and prejudicial
nature of statements made during closing argument. since such
statements were not properly objected to, we do not consider
them in this review.

in arguing that the jury’s verdict was excessive, beatrice
manor also relies on this court’s opinion in Holmes v. Crossroads
Joint Venture, 262 neb. 98, 629 n.W.2d 511 (2001), wherein we
affirmed the trial court’s grant of a new trial on the basis that the
damages awarded were so excessive as to indicate that they were
the result of passion or prejudice. the underlying claims were for
assault and battery and for false imprisonment. the plaintiff was
awarded $250,000 and $50,000, respectively, for the two causes
of action, despite the fact that there was no evidence of medical
bills or evidence of permanent injury or inability to work, and lit-
tle evidence of emotional distress.

beatrice manor specifically focuses on our statement in
Holmes as to the false imprisonment action that “[t]he record
reflects that [the plaintiff] experienced a demeaning, humiliat-
ing, and anxiety-inducing incident and aftermath. however,
there was no medical testimony by a physician or any other
health professional regarding [the plaintiff’s] asserted mental
distress.” 262 neb. at 115, 629 n.W.2d at 525. Holmes, how-
ever, is clearly inapplicable to the case at bar. most importantly,
Holmes involved the review of a trial court’s granting of a new
trial, which, as we took pains to point out, involves a different

394 271 nebraska reports



analytical framework than that for the review of a jury verdict
where no new trial was granted. here, we give deference to the
fact finder in its assessment of these inherently imprecise dam-
ages. see, Genthon v. Kratville, 270 neb. 74, 701 n.W.2d 334
(2005); Brandon v. County of Richardson, 264 neb. 1020, 653
n.W.2d 829 (2002).

Wendeln presented evidence of the manner in which she was
reprimanded and later fired and how she felt extremely upset,
scared, and intimidated as a result. she reported that these feel-
ings lasted not only through her time off before her official dis-
charge, but for a long period of time thereafter. in light of all the
evidence presented, we cannot say that the jury’s findings were
unsupported or bore no reasonable relationship to the evidence.
see, e.g., Rodriguez v. Consolidation Coal Co., 206 W. va. 317,
524 s.e.2d 672 (1999) (award of $75,000 in noneconomic dam-
ages to former employee, in action for retaliatory discharge, was
supported by evidence that employee suffered from embarrass-
ment, depression, and periods of marital discord over financial
pressures due to his unemployment). We thus find this assign-
ment of error to likewise be without merit.

conclusion
for the reasons set forth above, we affirm the judgment of the

trial court.
affirmed.

WriGht, J., not participating.

in re interest of sean h., a child under 18 years of aGe.
state of nebraska, appellant, v. sean h., appellee.

711 n.W.2d 879

filed april 7, 2006.    no. s-05-894.

1. Jurisdiction: Appeal and Error. an appellate court determines jurisdictional issues

not involving factual disputes as a matter of law, which requires the appellate court

to reach independent conclusions.

2. Homicide. under neb. rev. stat. § 28-305 (reissue 1995), a person commits man -

slaughter if he kills another without malice, either upon a sudden quarrel, or causes the

death of another unintentionally while in the commission of an unlawful act.

in re interest of sean h. 395

cite as 271 neb. 395



3. Jurisdiction: Appeal and Error. before reaching the legal issues presented for

review, it is the power and duty of an appellate court to determine whether it has

jurisdiction over the matter before it, irrespective of whether the issue is raised by

the parties.

4. Criminal Law: Judgments: Jurisdiction: Appeal and Error. absent specific statu-

tory authorization, the state, as a general rule, has no right to appeal an adverse rul-

ing in a criminal case.

5. Statutes: Appeal and Error. appeals under specific statutory provisions require

strict adherence to the statute’s procedures.

6. Prosecuting Attorneys: Judgments: Notice: Appeal and Error. under neb. rev.

stat. §§ 29-2317 to 29-2319 (reissue 1995 & cum. supp. 2004), prosecuting attor-

neys can take exception to any ruling or decision of the county court by presenting to

the court a notice of intent to take an appeal to the district court.

7. Courts: Juvenile Courts. in counties without a separate juvenile court, the county

court sits as the juvenile court.

8. Appeal and Error. under neb. rev. stat. § 43-2,106.01(2)(d) (reissue 2004), the

state must file its exception proceeding according to neb. rev. stat. §§ 29-2317 to

29-2319 (reissue 1995 & cum. supp. 2004).

appeal from the separate Juvenile court of sarpy county:
laWrence d. Gendler, Judge. exception dismissed.

l. kenneth polikov, sarpy county attorney, and carolyn a.
rothery, and michael e. brzica and adam kent, senior certified
law students.

thomas p. strigenz, sarpy county public defender, dennis
marks, and patrick J. boylan, and tina kula, senior certified
law student.

hendry, c.J., connolly, Gerrard, stephan, mccormack,
and miller-lerman, JJ., and hannon, Judge, retired.

connolly, J.
While handling a revolver, 15-year-old sean h. shot his 22-

year-old friend, Jared naughton. the state charged sean with
unlawful act manslaughter and deporting himself so as to injure
another by being a minor in possession of a revolver. the juve-
nile court dismissed the manslaughter charge, finding that the
state had failed to meet its burden of proof, but found that sean
did commit the predicate offense of unlawfully possessing a
revolver. the state appeals the dismissal of the manslaughter
charge under neb. rev. stat. §§ 43-2,106.01 (reissue 2004) and
29-2317 to 29-2319 (reissue 1995 & cum. supp. 2004), which
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allow the state to take exception to trial court decisions. because
the state did not strictly adhere to the statutory procedure for
appeals, we dismiss the state’s exception for lack of jurisdiction.

backGround
on november 14, 2004, sean and his 18-year-old friend,

Joshua b., were watching a movie at sean’s home when
naughton invited them to “hang out” at his home. When Joshua
and sean arrived, they found naughton upstairs in his bedroom.
the three talked while naughton smoked marijuana. the con-
versation turned to guns, and naughton showed them his hand-
gun, pointing out the new grips. naughton then handed the gun
to sean for inspection. When sean asked if it was loaded,
naughton said, “[n]o, it’s not loaded, you can point it at me and
shoot it and it won’t go off.”

Joshua said he warned sean not to “trust it,” but sean said
later that he did not hear Joshua’s warning. according to sean,
naughton then told him to go ahead and “do it.” Joshua recalled
sean pausing to think before pulling the trigger. after sean
squeezed the trigger, naughton grabbed his chest and said, “oh
my God, you shot me.” thinking that naughton was playing a
trick on him, sean fired the gun into the floor. as he did so,
sean felt air rush past his leg, saw naughton fall to the floor
with blood on him, and realized the gun was loaded. sean began
to panic and called the 911 emergency dispatch service.

the court made the following factual findings: that sean per-
sistently asked naughton if the gun was loaded, that naughton
reassured sean it was not, that naughton told sean to aim the
gun at him and shoot, and that sean paused to think before
pulling the trigger, but acted unintentionally.

from this evidence, the court found that no assault occurred
because naughton was not in fear for his safety. the court opined
that the salient issue was whether the state proved beyond a rea-
sonable doubt that sean intended to possess the revolver. the
court concluded that naughton remained in constructive posses-
sion of the revolver and in control of his surroundings. the court
said that sean’s momentary thought before pulling the trigger
could raise an issue whether sean “thought independently of
the victim’s directive,” but that the state did not meet its burden
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of proving that he did. the court dismissed the manslaughter
charge, but found that the state had met its burden on the allega-
tion that he possessed a revolver.

assiGnments of error
the state assigns that (1) the court erred in ruling that the

crime of unlawful possession of a revolver is not sufficient to
support the crime of unlawful act manslaughter and (2) the court
erred in ruling that the state did not prove beyond a reasonable
doubt that sean had committed the crime of manslaughter.

standard of revieW
[1] an appellate court determines jurisdictional issues not

involving factual disputes as a matter of law, which requires the
appellate court to reach independent conclusions. see In re
Interest of William G., 256 neb. 788, 592 n.W.2d 499 (1999).

analysis
[2] under neb. rev. stat. § 28-305 (reissue 1995), “[a] per-

son commits manslaughter if he kills another without malice,
either upon a sudden quarrel, or causes the death of another un -
intentionally while in the commission of an unlawful act.” here,
the state charged sean with unlawful act manslaughter; to sup-
ply the requisite unlawful act, the state cited unlawful posses-
sion of a revolver. the state argues that any unlawful act can
serve as the underlying offense in unlawful act manslaughter and
asks us to apply this rule to future cases. in response, the defense
points out that unlawful possession of a revolver is a status
offense and argues that status offenses should not support man-
slaughter convictions. We do not address these issues, however,
because we lack jurisdiction.

[3,4] before reaching the legal issues presented for review, it
is the power and duty of an appellate court to determine whether
it has jurisdiction over the matter before it, irrespective of
whether the issue is raised by the parties. Malolepszy v. State,
270 neb. 100, 699 n.W.2d 387 (2005). absent specific statutory
authorization, the state, as a general rule, has no right to appeal
an adverse ruling in a criminal case. see, State v. Johnson, 259
neb. 942, 613 n.W.2d 459 (2000); State v. Baird, 238 neb. 724,
472 n.W.2d 203 (1991).
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nonetheless, nebraska statutes authorize the state to ap -
peal criminal decisions in a few specific instances. neb. rev.
stat. §§ 29-2315.01 to 29-2316 (reissue 1995 & cum. supp.
2004) allow the state to take exception to district court deci-
sions. see State v. Schall, 234 neb. 101, 449 n.W.2d 225 (1989)
(finding “trial court” synonymous with “district court” under
§ 29-2315.01). similarly, §§ 29-2317 to 29-2319 allow the same
with county court decisions. under § 43-2,106.01(2)(d), the
legislature similarly limited the state’s right to appeal delin-
quency issues in juvenile court when jeopardy has attached.
these statutory provisions allow the state to seek limited review
of adverse rulings and outline the procedure to obtain such
review. see State v. Johnson, supra.

[5] however, appeals under specific statutory provisions re -
quire strict adherence to the statute’s procedures. see, e.g., State
v. Johnson, supra (dismissing state’s exception for failure to
comply with § 29-2315.01); In re Interest of T.W. et al., 234 neb.
966, 453 n.W.2d 436 (1990) (dismissing parents’ appeals for
failure to comply with the predecessor to § 43-2,106.01); State
v. Steinbach, 11 neb. app. 468, 652 n.W.2d 632 (2002) (direct-
ing lower court to dismiss appeal for state’s failure to comply
with § 29-2317).

the state appeals the juvenile court’s order, claiming juris-
diction under § 43-2,106.01, which governs appellate jurisdic-
tion for separate juvenile courts. see In re Interest of Jedidiah P.,
267 neb. 258, 673 n.W.2d 553 (2004). section 43-2,106.01
 provides:

(1) any final order or judgment entered by a juvenile
court may be appealed to the court of appeals in the same
manner as an appeal from district court to the court of
appeals. the appellate court shall conduct its review within
the same time and in the same manner prescribed by law for
review of an order or judgment of the district court . . . .

(2) an appeal may be taken by:
. . . .
(d) the county attorney or petitioner, except that in any

case determining delinquency issues in which the juvenile
has been placed legally in jeopardy, an appeal of such
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issues may only be taken by exception proceedings pur-
suant to sections 29-2317 to 29-2319.

(emphasis supplied.)
as is clear from § 43-2,106.01(1), most cases arising under

that statute are governed by neb. rev. stat. § 25-1912 (cum.
supp. 2004), which sets forth the requirements for appealing dis-
trict court decisions. see In re Interest of Noelle F. & Sarah F.,
249 neb. 628, 544 n.W.2d 509 (1996). but the plain language
of § 43-2,106.01(2)(d) carves out an exception for delinquency
cases in which jeopardy has attached. in such cases, appeal may
be taken only under the procedures of §§ 29-2317 to 29-2319.

[6] sections 29-2317 to 29-2319 outline exception proceed-
ings, which allow prosecuting attorneys to “take exception to
any ruling or decision of the county court . . . by presenting to
the court a notice of intent to take an appeal to the district
court.” § 29-2317(1). the language of § 29-2317 requires the
appeal of a county court judgment to the district court sitting
as an appellate court. specifically, the pertinent portions of
§ 29-2317 provide:

(1) a prosecuting attorney may take exception to any rul-
ing or decision of the county court made during the prose-
cution of a cause by presenting to the court a notice of intent
to take an appeal to the district court with reference to the
rulings or decisions of which complaint is made.

. . . .
(3) the prosecuting attorney shall then file the notice in

the district court within thirty days from the date of final
order and within thirty days from the date of filing the
notice shall file a bill of exceptions covering the part of
the record referred to in the notice. such appeal shall be
on the record.

(emphasis supplied.)
after the separate juvenile court of sarpy county filed its

order dismissing the manslaughter charge, the state filed notice
of its intent to appeal with the separate juvenile court. but con-
trary to the language of § 29-2317, the state chose to file the
appeal not with the district court, but with the nebraska court of
appeals, explaining that in sarpy county, the “[s]eparate [j]uve-
nile [c]ourt sits in the same stead as the [d]istrict [c]ourt” and “it
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would be unreasonable to expect our exception proceedings to
go to an equal court for ruling.”

section 43-2,106.01(2)(d), however, plainly states that the
procedure outlined in § 29-2317 governs delinquency appeals by
county attorneys when jeopardy has attached and that under
§ 29-2317, the appeal must be to the district court. indeed, the
state alleges jurisdiction under §§ 29-2317 to 29-2319. had the
legislature intended that appeals under § 43-2,106.01(2)(d) be
made to the court of appeals, § 43-2,106.01(2)(d) would have
referred to §§ 29-2315.01 to 29-2316 instead of §§ 29-2317 to
29-2319. When the language of a statute is plain and unambigu-
ous, no interpretation is needed, and a court is without authority
to change such language. see State v. Johnson, 259 neb. 942,
613 n.W.2d 459 (2000).

[7] further, reference to the county court in §§ 29-2317 to
29-2319 also applies to the separate juvenile court. in counties
without a separate juvenile court, the county court sits as the
juvenile court. see neb. rev. stat. §§ 43-245(5) and 43-2,113(2)
(reissue 2004). this court recognized in In re Interest of
Jedidiah P., 267 neb. 258, 673 n.W.2d 553 (2004), that both
separate juvenile courts and county courts sitting as juvenile
courts serve the same function. thus, we treat separate juvenile
courts as county courts under §§ 29-2317 to 29-2319.

[8] the plain language of § 43-2,106.01(2)(d) requires the
state to file its exception proceeding according to §§ 29-2317
to 29-2319. because the state failed to fully comply with the
statutory procedures outlined in § 29-2317, as incorporated by
§ 43-2,106.01, we lack jurisdiction to consider the state’s
exception.

conclusion
because this case is not properly before this court, we dismiss

the exception proceeding for lack of jurisdiction.
eXception dismissed.

WriGht, J., not participating.
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bridget L. kenLey, appeLLee, v. beverLy J. neth,
director, state of nebraska, department

of motor vehicLes, appeLLant.

marc f. shieLs, appeLLee, v. state of nebraska,
department of motor vehicLes, appeLLant.

712 n.W.2d 251

filed april 14, 2006.    nos. s-04-1186, s-05-230.

1. Administrative Law: Final Orders: Appeal and Error. a judgment or final order

rendered by a district court in a judicial review pursuant to the administrative

procedure act may be reversed, vacated, or modified by an appellate court for errors

appearing on the record.

2. Administrative Law: Judgments: Appeal and Error. When reviewing an order of

a district court under the administrative procedure act for errors appearing on the

record, the inquiry is whether the decision conforms to the law, is supported by com-

petent evidence, and is neither arbitrary, capricious, nor unreasonable.

3. Judgments: Appeal and Error. Whether a decision conforms to law is by definition

a question of law, in connection with which an appellate court reaches a conclusion

independent of that reached by the lower court.

4. Constitutional Law: Statutes: Appeal and Error. Whether a statute is constitutional

is a question of law; accordingly, the nebraska supreme court is obligated to reach a

conclusion independent of the decision reached by the court below.

5. Constitutional Law: Statutes: Proof. the burden of establishing the unconstitution-

ality of a statute is on the one attacking its validity.

6. Constitutional Law: Statutes: Presumptions. a statute is presumed to be constitu-

tional, and all reasonable doubts will be resolved in favor of its constitutionality.

7. Constitutional Law: Statutes: Proof. the unconstitutionality of a statute must be

clearly demonstrated before a court can declare the statute unconstitutional.

8. Due Process: Notice. procedural due process limits the ability of the government to

deprive people of interests which constitute “liberty” or “property” interests within the

meaning of the due process clause and requires that parties deprived of such inter-

ests be provided adequate notice and an opportunity to be heard.

9. Constitutional Law: Due Process. the due process requirements of nebraska’s

constitution are similar to those of the U.s. constitution.

10. Administrative Law: Motor Vehicles: Licenses and Permits: Due Process. before

a state may deprive a motorist of his or her driver’s license, that state must provide a

forum for the determination of the question and a meaningful hearing appropriate to

the nature of the case.

11. Administrative Law: Due Process: Notice: Evidence. in proceedings before an

administrative agency or tribunal, procedural due process requires notice, identifica-

tion of the accuser, factual basis for the accusation, reasonable time and opportunity

to present evidence concerning the accusation, and a hearing before an impartial

board.

12. Constitutional Law: Equal Protection. the nebraska constitution and the U.s.

constitution have identical requirements for equal protection challenges.
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13. Equal Protection. the equal protection clause requires the government to treat sim-

ilarly situated people alike.

14. Equal Protection: Statutes: Presumptions. Where a statute is challenged under the

equal protection clause, the general rule is that legislation is presumed to be valid.

15. Equal Protection. the initial inquiry in an equal protection analysis focuses on

whether the challenger is similarly situated to another group for the purpose of the

challenged governmental action.

16. ____. the dissimilar treatment of dissimilarly situated persons does not violate equal

protection rights.

17. Equal Protection: Statutes. if a statute involves economic or social legislation not

implicating a fundamental right or suspect class, courts will ask only whether a ratio-

nal relationship exists between a legitimate state interest and the statutory means

selected by the Legislature to accomplish that end.

18. Drunk Driving: Public Health and Welfare: Implied Consent: Blood, Breath,

and Urine Tests. in addition to the interest of protecting the public by removing

drunk drivers from the roadways, in the refusal-to-submit context, the state has an

interest in enforcing its implied consent law so as to facilitate the gathering of evi-

dence necessary to identify those motorists who are under the influence and thus pose

a risk to public health and safety.
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Johnson, Judge. cause in no. s-04-1186 remanded with direc-
tions. cause in no. s-05-230 remanded for further proceedings.

Jon bruning, attorney general, Laura L. neesen, and milissa
Johnson-Wiles for appellant.

Joseph h. murray, p.c., L.L.o., of germer, murray &
Johnson, for appellee kenley.

no appearance for appellee shiels.

hendry, c.J., Wright, connoLLy, gerrard, stephan,
mccormack, and miLLer-Lerman, JJ.

Wright, J.
natUre of case

motorists in two cases appealed the decisions of the
department of motor vehicles (dmv) revoking their driver’s
licenses for refusing to submit to chemical testing for the unlaw-
ful presence of alcohol or drugs. the clay county district court
reversed the license revocation in each case and declared neb.
rev. stat. § 60-498.01 (reissue 2004) facially unconstitutional
on due process and equal protection grounds. the state timely
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appealed the district court’s rulings. the cases were consolidated
for oral argument, and we address both cases in this opinion.

scope of revieW
[1,2] a judgment or final order rendered by a district court in

a judicial review pursuant to the administrative procedure act
may be reversed, vacated, or modified by an appellate court for
errors appearing on the record. Chase v. Neth, 269 neb. 882, 697
n.W.2d 675 (2005). When reviewing an order of a district court
under the administrative procedure act for errors appearing on
the record, the inquiry is whether the decision conforms to the
law, is supported by competent evidence, and is neither arbitrary,
capricious, nor unreasonable. Id.

[3] Whether a decision conforms to law is by definition a
question of law, in connection with which an appellate court
reaches a conclusion independent of that reached by the lower
court. Id.

[4] Whether a statute is constitutional is a question of law;
accordingly, the nebraska supreme court is obligated to reach a
conclusion independent of the decision reached by the court
below. Id.

facts

backgroUnd in ShIelS

on october 26, 2001, a vehicle driven by marc f. shiels was
stopped in clay county. shiels was investigated for driving while
under the influence of alcohol (dUi), and he refused a prelimi-
nary breath test. after being arrested and transported to the sher-
iff’s office, he again refused to submit to a breath test.

the investigating law enforcement officer completed a
“notice/sworn report/temporary License” form. this form
notified shiels that his driver’s license would be revoked in 30
days because reasonable grounds existed to believe he had been
driving while under the influence of alcoholic liquor or drugs;
because he had been validly arrested pursuant to the dUi stat-
utes; and because he had refused to submit to a chemical test of
his blood, breath, or urine. shiels filed a timely petition request-
ing a hearing before the dmv to contest the revocation of his
driver’s license.
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An administrative license revocation (AlR) hearing was con-
ducted, and on november 21, 2001, the director of the DMv re -
voked Shiels’ driver’s license for 1 year. Shiels appealed this
determination to the district court. For some reason not apparent
from the record, the matter was not decided until January 20,
2005.

BACkgRounD in Kenley

on February 17, 2004, Bridget l. kenley was arrested on sus-
picion of Dui. After kenley refused to submit to a blood test, she
was given a “notice/Sworn Report/temporary license” form,
which informed kenley that her driver’s license would be revoked
in 30 days. She timely filed a petition for an AlR hearing to con-
test the revocation.

An AlR hearing was conducted, and on March 24, 2004, the
director of the DMv ordered kenley’s driver’s license revoked for
1 year. kenley appealed this determination to the district court.
the district court entered its order on September 30.

DiStRiCt CouRt RulingS

the district court ruled in each of these cases that the AlR
provisions in § 60-498.01 pertaining to motorists who refuse to
submit to chemical testing were facially unconstitutional on due
process and equal protection grounds. the court held that the
statute was constitutionally impaired because it lacked a pro -
cedure whereby a motorist could obtain a reinstatement of his
or her driver’s license that had been administratively revoked if
the motorist was subsequently acquitted of the criminal refusal
charge. the court noted that the AlR statutes provide such a
remedy for a motorist whose license is revoked for failing a
chemical test, if that person is not subsequently convicted of
the criminal Dui charge. See neb. Rev. Stat. § 60-498.02(4)
(Reissue 2004).

For the sake of clarity, we point out that the statute in effect
at the time of Shiels’ arrest and AlR hearing was neb. Rev. Stat.
§ 60-6,205 (Reissue 1998). that statute number was changed
as a result of 2003 neb. laws, l.B. 209, § 4. Also, the statute
in effect at the time of kenley’s arrest and AlR hearing was
§ 60-498.01 (Supp. 2003). For purposes relevant to the issues in
the appeals before us, the refusal-to-submit provisions were the
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same. thus, all references hereinafter will be to § 60-498.01
(reissue 2004), unless otherwise specified.

assignments of error
the state asserts the following assignments of error in both

cases: the district court erred in reversing the aLr order by rul-
ing that § 60-498.01 was unconstitutional on its face because it
(1) violated the motorist’s due process rights and (2) violated the
motorist’s equal protection rights.

in the shiels case, the state also claims the district court erred
in considering the constitutionality of § 60-498.01 because shiels
did not plead that issue in his petition on appeal.

anaLysis
[5-7] the burden of establishing the unconstitutionality of

a statute is on the one attacking its validity. Chase v. Neth, 269
neb. 882, 697 n.W.2d 675 (2005). a statute is presumed to be
constitutional, and all reasonable doubts will be resolved in favor
of its constitutionality. Id. the unconstitutionality of a statute
must be clearly demonstrated before a court can declare the stat-
ute unconstitutional. Id.

dUe process

in the instant cases, the district court concluded that, on its
face, § 60-498.01 violated the due process rights of motorists who
refuse to submit to chemical testing because the statute lacks a
process whereby a motorist who is acquitted of the criminal re -
fusal charge may obtain a reinstatement of his or her driver’s
license which has been administratively revoked. We consider this
issue below, and for the reasons set forth, we determine that the
district court’s conclusion was erroneous.

[8,9] procedural due process limits the ability of the govern-
ment to deprive people of interests which constitute “liberty” or
“property” interests within the meaning of the due process
clause and requires that parties deprived of such interests be
provided adequate notice and an opportunity to be heard. hass
v. Neth, 265 neb. 321, 657 n.W.2d 11 (2003); Marshall v.
Wimes, 261 neb. 846, 626 n.W.2d 229 (2001). the due process
requirements of nebraska’s constitution are similar to those of
the U.s. constitution. hass, supra; Marshall, supra.
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the first step in analyzing whether an aLr provision satisfies
due process concerns is to identify a property or liberty interest
entitled to due process protections. see, Chase, supra; hass,
supra. the property interests at stake are the motorists’ interests
in retaining their driving privileges. suspension of issued motor
vehicle operators’ licenses involves state action that adjudicates
important property interests of the licensees. Chase, supra; hass,
supra. in such cases, the licenses are not to be taken away with-
out the procedural due process required by the 14th amendment.
Chase, supra; hass, supra.

[10,11] before a state may deprive a motorist of his or her
driver’s license, that state must provide a forum for the determi-
nation of the question and a meaningful hearing appropriate to
the nature of the case. Chase, supra. in proceedings before an
administrative agency or tribunal, procedural due process re -
quires notice, identification of the accuser, factual basis for the
accusation, reasonable time and opportunity to present evidence
concerning the accusation, and a hearing before an impartial
board. Id.

in Chase v. Neth, 269 neb. 882, 697 n.W.2d 675 (2005), we
concluded that the aLr refusal-to-submit provisions afforded
motorists meaningful notice and an opportunity to be heard. We
concluded that the absence of a statutory procedure for challeng-
ing the validity of the traffic stop on fourth amendment grounds
did not render the aLr statutes unconstitutional as applied to
motorists who refuse to submit to chemical testing. Chase did
not address the exact question presented in this appeal, but the
analysis and principles set forth therein are relevant.

in Chase, we applied the three-part balancing test of Mathews
v. eldridge, 424 U.s. 319, 96 s. ct. 893, 47 L. ed. 2d 18 (1976).
a Mathews analysis is undertaken when determining whether an
administrative procedure comports with due process. first, a court
must consider the private interest that will be affected by some
official action. We concluded that a “driver’s interest in his or her
driving privileges is significant in today’s society, as the loss of a
driver’s license may entail economic hardship and personal in -
convenience.” Chase, 269 neb. at 894, 697 n.W.2d at 685.

Under Mathews, a court next considers the risk of an erroneous
deprivation of such interest through the procedures used and the
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probable value, if any, of additional or substitute procedural safe-
guards. We concluded in Chase that the risk that a motorist would
be erroneously deprived of his or her driving privileges was only
slight in aLr refusal-to-submit proceedings. We arrived at this
conclusion in the following manner: “because the current [aLr]
statutory scheme gives the [refusal] motorist a reasonable time
and opportunity to present evidence regarding the accusations and
any potential statutory defense, we conclude that this risk is
slight, if it exists at all.” Id. at 894, 697 n.W.2d at 685-86.

the third and final factor to be considered in a Mathews
analysis is the government’s interest, including the function in -
volved and the fiscal and administrative burdens that additional
or substitute procedural requirements would entail. this court
has found two substantial governmental interests advanced by
the aLr provisions pertaining to refusal to submit. one interest
is “ ‘in protecting public health and safety by removing drunken
drivers from the highways.’ ” Chase, 269 neb. at 894, 697
n.W.2d at 686 (quoting hass v. Neth, 265 neb. 321, 657 n.W.2d
11 (2003)). the state has an additional interest in enforcing “its
implied consent law so as to facilitate the gathering of evidence
necessary to identify those motorists who are under the influ-
ence and thus pose a risk to public health and safety.” Chase,
269 neb. at 894, 697 n.W.2d at 686. after considering the above
factors, we concluded in Chase that the aLr refusal-to-submit
provisions fully comported with due process.

in the instant cases, the district court found the aLr scheme
unsatisfactory under the second prong of the Mathews balancing
test. the court was troubled that a motorist could be administra-
tively deprived of his or her license despite an eventual acquit-
tal on a refusal-to-submit criminal charge. the court erred in
two respects.

first, the district court failed to recognize the distinction
between aLr proceedings and criminal proceedings. this court
has consistently opined that civil aLr proceedings are separate
and distinct from a criminal prosecution arising from the same
incident. for example, in State v. Boyd, 242 neb. 144, 493
n.W.2d 344 (1992), a defendant in a criminal refusal case relied
on the aLr statutes to support his contention that his license
could not be revoked in a criminal proceeding if his refusal to
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submit to a chemical test was reasonable. this court rejected that
argument and reasoned as follows:

“the same motor vehicle operation may give rise to two
separate and distinct proceedings. one is a civil and admin-
istrative licensing procedure instituted by the director of
motor vehicles to determine whether a person’s privilege to
drive is revoked. the other is a criminal action instituted in
the appropriate court to determine whether a crime has been
committed. . . .”

Id. at 148, 493 n.W.2d at 347 (quoting Neil v. Peterson, 210 neb.
378, 314 n.W.2d 275 (1982)).

in State v. young, 249 neb. 539, 544 n.W.2d 808 (1996), the
defendant had successfully shown at the aLr proceeding that he
had not operated his vehicle when he was intoxicated, and thus,
the dmv restored his driver’s license. in criminal dUi proceed -
ings stemming from the same incident, the defendant moved to
dismiss the charge, arguing that the double Jeopardy clauses of
the federal and state constitutions prevented him from being
prosecuted for dUi following his exoneration at the aLr hear-
ing. the trial court overruled the defendant’s dismissal motion,
and this court upheld the trial court’s ruling.

We found the primary purpose of aLr’s to be remedial in
nature; that is, the purpose of aLr’s is to protect the public from
the health and safety hazards of drunk driving by quickly getting
dUi offenders off the road. We found that criminal dUi charges,
on the other hand, serve the general purpose of deterrence. We
concluded that although the “aLr statutes also further a purpose
of deterring other nebraskans from driving drunk . . . [t]he fact
that a statute designed primarily to serve remedial purposes sec-
ondarily serves the exemplary purpose of general deterrence does
not require a conclusion that the statute results in punishment for
double jeopardy purposes.” (citation omitted.) Id. at 542, 544
n.W.2d at 811.

the defendant in young also argued that his criminal trial
constituted relitigation of a settled claim, and he asserted that
the doctrine of collateral estoppel barred such relitigation by the
state. We rejected this argument as well. We stated that grant-
ing the defendant’s plea for preclusion “would violate not only
our own precedent of collateral estoppel, but also sound policy
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reasons for leaving a degree of separation between the civil aLr
hearing and criminal DUI prosecutions.” Id. at 544, 544 n.W.2d
at 812. We explained:

Were this court to force the state to litigate thoroughly
every element of DUI at an aLr hearing, such a holding
would seriously undermine the Legislature’s goal of pro-
viding an informal and prompt review of the decision to
suspend a  driver’s license. . . . aLr hearings would quickly
evolve into full-blown trials at which the state must fully
litigate every possible issue regarding a motorist’s actions,
thereby losing their effectiveness in removing potentially
dangerous drivers from the nebraska highways within 1
month of their offense.

(Citation omitted.) Id. at 544, 544 n.W.2d at 812-13.
our precedents make it clear that civil aLr proceedings are

distinct from parallel criminal prosecutions for DUI or refusal to
submit to chemical testing. see, Young, supra; State v. Boyd, 242
neb. 144, 493 n.W.2d 344 (1992). see, also, Hass v. Neth, 265
neb. 321, 329, 657 n.W.2d 11, 21 (2003) (noting “ ‘degree of sep -
aration’ ” between civil aLr hearings and criminal DUI prose -
cutions); State v. Howell, 254 neb. 247, 575 n.W.2d 861 (1998)
(concluding that aLr is civil sanction and that aLr for failure to
submit to chemical test does not violate Double Jeopardy Clauses
of federal or state Constitutions because it does not constitute
multiple punishment for same offense). accordingly, although a
motorist who refuses to submit to testing could subsequently be
acquitted of the corresponding criminal charge, this fact is irrele-
vant to the aLr process.

second, the district court failed to effectively distinguish
between an aLr based on a motorist’s failed chemical test and
an aLr based on a motorist’s refusal to submit to chemical test-
ing. We discussed this distinction in Chase v. Neth, 269 neb. 882,
697 n.W.2d 675 (2005). We recognized that when a motorist
submits to a chemical test which discloses an alcohol concentra-
tion greater than the lawful limit,

the relevant statutes . . . provide for dismissal of the aLr
proceeding or reinstatement of a license administratively
revoked if there is no criminal prosecution for DUI or if such
charges are dismissed or the defendant found not guilty after
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trial. § 60-498.02(4)(a). thus, administrative revocation for
DUI is contingent upon a successful prosecution of the
motorist in a criminal DUI proceeding in which Fourth
amendment issues may be raised.

Chase, 269 neb. at 887, 697 n.W.2d at 681. on the other hand,
we recognized that “[t]here is no similar statutory linkage be -
tween an aLr and a criminal proceeding based upon a motorist’s
refusal to submit to chemical testing. the statutes permit an aLr
in this circumstance regardless of whether criminal charges are
filed or successfully prosecuted.” Id. at 888, 697 n.W.2d at 681.

Furthermore, in an aLr case based on refusal to submit, a
court should give more weight to the governmental interest fac-
tor of Mathews v. Eldridge, 424 U.s. 319, 96 s. Ct. 893, 47 L.
ed. 2d 18 (1976), than it would in an aLr case involving a failed
chemical test. here, the district court considered only the gov-
ernment’s interest in protecting the public by removing drunk
drivers from the highway.

aLr is a civil remedy with a nonpunitive purpose. Chase,
supra. aLr serves different purposes when it is imposed for
refusal to submit to a chemical test than when it is imposed for
failing a similar test. see id. In the context of failing a chemical
test, the purpose of aLr is limited to protecting public health
and safety. Id. In the context of refusal to submit to a chemical
test, aLr both protects public health and safety and facilitates
the gathering of evidence, which is yet another nonpunitive pur-
pose. Id.; Howell, supra.

therefore, we hold that the due process rights of a motorist
who refuses to submit to chemical testing are not violated by
§ 60-498.01 even though the statutory scheme does not operate to
reinstate the motorist’s administratively revoked driver’s license
if he or she is acquitted of the criminal refusal charge. the district
court erred in finding otherwise.

In proceedings before an administrative agency or tribunal,
procedural due process requires notice, identification of the
accuser, factual basis for the accusation, reasonable time and
opportunity to present evidence concerning the accusation, and a
hearing before an impartial board. Chase v. Neth, 269 neb. 882,
697 n.W.2d 675 (2005); Hass v. Neth, 265 neb. 321, 657 n.W.2d
11 (2003). the arresting officers in the instant cases completed
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“notice/sworn report/temporary License” forms. shiels and
kenley were each given a copy of this form, which included noti-
fication that their driver’s licenses would be revoked in 30 days
because reasonable grounds existed to believe they were driving
while under the influence of alcoholic liquor or drugs and because
they had refused to submit to a chemical test of blood, breath, or
urine. the form also provided instruction on how to request a
hearing before the dmv. each motorist was informed that the
issues at the hearing would be (1) whether the law enforcement
officer had probable cause to believe the motorist was operating
or in the physical control of a motor vehicle while under the influ-
ence of alcohol or drugs and (2) whether the motorist refused or
failed to complete a chemical test. once shiels and kenley
requested hearings before the dmv, they were notified of their
scheduled administrative hearings. hearings were then held at
which they had the opportunity to present evidence concerning
the above-noted issues. thus, the constitutional requirements of
due process were met in these cases.

eqUaL protection

the district court ruled that the aLr provisions pertaining to
motorists who refuse to submit to chemical testing violated the
equal protection rights of such motorists. employing language
from hass, the court found the aLr scheme unconstitutional
because the distinction between motorists who submit to, but
fail, a chemical test and motorists who refuse to submit was
“ ‘wholly irrelevant to the achievement of the government’s
objective.’ ” We conclude the district court’s ruling as to equal
protection was erroneous.

[12-14] the nebraska constitution and the U.s. constitution
have identical requirements for equal protection challenges. Mach
v. County of Douglas, 259 neb. 787, 612 n.W.2d 237 (2000);
Pick v. Nelson, 247 neb. 487, 528 n.W.2d 309 (1995). the equal
protection clause requires the government to treat similarly situ-
ated people alike. State v. Atkins, 250 neb. 315, 549 n.W.2d 159
(1996). Where a statute is challenged under the equal protection
clause, the general rule is that legislation is presumed to be valid.
hass, supra. the burden of establishing the unconstitutionality
of a statute is on the one attacking its validity. Id.
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[15] the initial inquiry in an equal protection analysis focuses
on whether the challenger is similarly situated to another group
for the purpose of the challenged governmental action. Id.
absent this threshold showing, one lacks a viable equal protec-
tion claim. Id. kenley asserts that motorists “who refuse to sub-
mit to a chemical test are similarly situated to those with a blood
alcohol concentration of over .08” (i.e., motorists who submit to,
but fail, a chemical test). see brief for appellee at 26. she argues
that both types of motorists “are subject to aLr proceedings, but
are subject to drastically different remedial schemes.” Id.

[16] the question presented is whether shiels and kenley,
who refused to submit to chemical testing, have sufficiently met
the threshold requirement of showing that they are similarly
 situated to motorists who take, but fail, a chemical test. We con-
clude that these two groups of motorists are not similarly situ-
ated. one group refuses a test; the other submits. With respect to
a motorist who refuses testing, law enforcement cannot deter-
mine the motorist’s blood-alcohol level. With respect to a mo -
torist who submits to testing, law enforcement can determine
whether the motorist’s blood-alcohol level exceeds the legal
limit. based on these distinctions, the two types of motorists are
treated differently by the aLr statutory scheme. the dissimilar
treatment of dissimilarly situated persons does not violate equal
protection rights. Atkins, supra.

[17] even assuming for the purpose of argument that these
two groups of motorists may be considered as being similarly sit-
uated, we note that in Schindler v. Department of Motor Vehicles,
256 neb. 782, 593 n.W.2d 295 (1999), we held that the aLr
refusal-to-submit provisions do not violate the equal protection
rights of motorists. the aLr scheme is analyzed through the
lens of the rational relationship standard of review. if a statute
involves economic or social legislation not implicating a funda-
mental right or suspect class, courts will ask only whether a
rational relationship exists between a legitimate state interest and
the statutory means selected by the Legislature to accomplish
that end. Id. Upon a showing that such a rational relationship
exists, courts will uphold the legislation. Id. We have previously
declared that driving is not a fundamental right and that drunk
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drivers are not a suspect class. see, id.; State v. Michalski, 221
neb. 380, 377 n.W.2d 510 (1985).

in Schindler, a driver appealed the administrative revocation
of his driving privileges resulting from his refusal to submit to
chemical testing. the driver argued that differences in treatment
between persons who refused to submit to a chemical test and
persons who submitted to and failed the test violated equal pro-
tection. this court held that the aLr statutes did not violate
equal protection because they bore a rational relationship to
legitimate state interests. We noted:

[i]n the context of failing a chemical test, the purpose of
administrative license revocation is limited to protecting
public health and safety. however, in the context of refusal
to submit to a chemical test, administrative license revoca-
tion serves the additional purpose of facilitating the gather-
ing of evidence. accordingly . . . the remedial scheme im -
posed upon those who refuse to submit to a chemical test,
although harsher than that imposed on those who take and
fail the test, is not excessive and is therefore rational in rela-
tion to its purpose.

Id. at 786, 593 n.W.2d at 298 (citing State v. howell, 254 neb.
247, 575 n.W.2d 861 (1998)).

[18] in the instant cases, the district court emphasized the
 distinct classifications in its equal protection analysis, but the
court did not discuss the government’s objectives in implement-
ing the aLr provisions at issue. as a result, the court failed to
consider that the aLr provisions governing refusal-to-submit
cases advance different objectives than the provisions governing
cases involving motorists who submit to and fail a chemical test.
see, Chase v. Neth, 269 neb. 882, 697 n.W.2d 675 (2005);
Schindler, supra; howell, supra. in addition to the interest of
protecting the public by removing drunk drivers from our road-
ways, in the refusal-to-submit context, the state has an interest
in enforcing “its implied consent law so as to facilitate the gath-
ering of evidence necessary to identify those motorists who are
under the influence and thus pose a risk to public health and
safety.” Chase, 269 neb. at 894, 697 n.W.2d at 686.

nebraska law provides that any person operating a motor
 vehicle in this state is deemed to have given his or her consent to
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chemical testing of his or her blood, breath, or urine for the pur-
pose of determining the concentration of alcohol or the presence
of drugs in his or her system. see neb. rev. stat. § 60-6,197
(reissue 2004). When a motorist refuses to submit to such test-
ing, law enforcement officials are frustrated in their investigative
duty of gathering evidence. they are unable to determine whether
the motorist was driving a vehicle while under the influence of
alcohol or drugs or whether the motorist was operating the vehi-
cle in a lawful manner. the aLr refusal-to-submit provisions in
§ 60-498.01 are rationally related to the government’s legitimate
interests in enforcing its implied consent law and in gathering
 evidence in situations in which law enforcement officers have
probable cause to believe motorists are driving while under the
influence of alcohol or drugs.

accordingly, we conclude that § 60-498.01 does not violate the
equal protection clauses of the federal and state constitutions by
treating motorists who refuse to submit to chemical testing differ-
ently than motorists who submit to, but fail, such testing. the dis-
trict court’s equal protection ruling did not conform to the law and
was thus erroneous.

concLUsion
We conclude the district court erred in ruling that the provi-

sions in § 60-498.01 pertaining to refusal to submit to chemical
testing violate drivers’ due process and equal protection rights.
because we have determined the district court erred in both
cases, we need not address the state’s additional assignment of
error in shiels’ case.

With respect to kenley, we remand the cause to the district
court with directions to reinstate the administrative revocation of
kenley’s driver’s license.

With respect to shiels, the statute in effect at the time of shiels’
arrest, § 60-6,205, required an administrative license revocation
to be “based on a valid arrest.” see young v. Neth, 263 neb. 20,
24, 637 n.W.2d 884, 888 (2002). in his appeal to the district
court, shiels challenged the validity of his arrest. due to its other
holdings, the district court found it unnecessary to reach shiels’
argument concerning his arrest. since that issue was not reached
in the district court, it is not before us. We therefore remand the
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cause to the district court for further proceedings consistent with
this opinion with directions to determine the issue of whether
shiels’ arrest was valid, as required by § 60-6,205.

Cause in no. s-04-1186 remanded

with direCtions.
Cause in no. s-05-230 remanded

for further proCeedings.

gaylen l. Catron, appellant, v.
marvin r. lewis et al., appellees.

712 n.w.2d 245

filed april 14, 2006.    no. s-04-1212.

1. Summary Judgment: Appeal and Error. in reviewing a summary judgment, an

appellate court views the evidence in a light most favorable to the party against whom

the judgment is granted and gives such party the benefit of all reasonable inferences

deducible from the evidence.

2. Actions: Negligence: Mental Distress. in nebraska, where there is no impact or

physical injury to the plaintiff, the plaintiff seeking to bring an action for negligent

infliction of emotional distress must show either (1) that he or she is a reasonably fore-

seeable “bystander” victim based upon an intimate familial relationship with a seri-

ously injured victim of the defendant’s negligence or (2) that the plaintiff was a “direct

victim” of the defendant’s negligence because the plaintiff was within the zone of dan-

ger of the negligence in question.

3. Negligence: Mental Distress: Liability. persons in the zone of danger are clearly

foreseeable plaintiffs to the negligent actor insofar as they have been placed at unrea-

sonable risk of immediate bodily harm by the actor’s negligence. the fact that the

harm results solely through emotional distress should not protect the actor from lia-

bility for such conduct.

appeal from the district Court for morrill County: paul d.
empson, Judge. affirmed.
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hendry, c.J., connoLLy, gerrard, stephan, mccormack,
and miLLer-Lerman, JJ., and hannon, Judge, retired.

mccormack, J.
natUre of case

this action was brought by gaylen L. catron against
marvin r. Lewis, skylar L. panek, and the state of nebraska
(collectively the defendants). catron was operating a motorboat
on center Lake at the bridgeport state recreation area in
morrill county, nebraska, pulling two tubes ridden by two of his
daughter’s friends, samantha rader and aimee stuart. panek
accidentally struck and killed rader with a jet ski he was operat-
ing. the jet ski was owned by Lewis, and the recreation area is
operated by the state.

catron’s action sought damages for emotional distress stem-
ming from his witnessing the accident and his unsuccessful
attempt to rescue rader. catron alleged that such distress was a
proximate result of the negligent acts or omission of the defend-
ants, specifically, the negligent operation of the jet ski by the
then 14-year-old panek, the negligent entrustment of the jet ski
to panek by Lewis, and the failure of the state to operate the
bridgeport state recreation area in a manner reasonably safe for
foreseeable users under foreseeable conditions.

the district court granted summary judgment in favor of the
defendants, and catron appeals.

backgroUnd
the accident in question occurred on July 5, 2002. on that

day, catron took his boat out on center Lake to take rader and
stuart riding on towable tubes. rader and stuart were friends of
catron’s daughter and were not related to him. the towropes
which attached the tubes that rader and stuart were riding to
catron’s boat were approximately 61 feet long. the tubes gener-
ally stayed within 11⁄2 feet of each other on the water. rader and
stuart rode the tubes sitting facing away from the boat.

the lake is circular with a center island and two narrower and
shallower channels connecting the two sides of the “circle.” boat
traffic travels in a counterclockwise direction. after going around
the lake twice, pulling the tubes in which rader and stuart rode,
catron decided to go onto shore, where rader and stuart had
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camped the night before with catron’s daughter and some other
girls. after having gone through one of the narrow channels, and
heading counterclockwise, catron testified that he made his cus-
tomary loop maneuver to go in straight toward the shore. this
involved slowing down so that the tubes did not swing to the side
of the boat and making a small circle in which he briefly traveled
clockwise before traveling perpendicular to the traffic flow in
order to nose straight onto the beach. as he was traveling straight
east toward the shore, catron stated that he noticed two jet skis
heading north (counterclockwise) toward the right side of
catron’s boat. one of the jet skis was being ridden by panek.

catron estimated that when he first saw them, the jet skis were
75 yards away going approximately 35 to 40 miles per hour.
catron then looked back behind his boat to confirm that the tubes
were traveling straight behind his boat. stuart confirmed in her
deposition testimony that right before the accident, the ropes
pulling the tubes were taut and that the tubes were traveling
directly behind the boat, inside the wake.

in his deposition, catron indicated that he feared for his safety
“[j]ust when [the jet skis were] aiming at my boat.” he subse-
quently explained during a psychiatric examination that he was
not really afraid that the jet skis were going to hit his boat; he just
did not know for sure what they were going to do. he was able
to make eye contact with panek and the other boy riding the jet
skis before they turned, and he assumed they would either shut
down or turn to avoid hitting his boat. catron did not make any
evasive maneuvers. When the jet skis turned, catron became
afraid they were going to hit the tubes rader and stuart were on.

panek did in fact run into rader, killing her. catron testified
that he saw panek’s jet ski hit the tube rader was on and then saw
rader lying face down in the water “in a pool of blood.” catron
jumped in, swam over to her, and floated her back to the boat.
rader was nonresponsive. With assistance, catron was able to
get rader to shore.

panek also testified by deposition as to the events immediately
preceding the accident. he stated that after coming out (counter-
clockwise) from the narrow channel, he saw catron’s boat com-
ing in his general direction and then turning in front of him. in
order to avoid the boat, panek stated that he turned to his left
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toward the rear of catron’s boat. panek testified that he did not
see the tubes trailing behind the boat until he was upon them.

panek’s description of the accident differs from catron’s in
that panek testified that he first saw catron’s boat as it was head-
ing east and panek was heading north to northwest. he then
stated that the boat turned north to northeast toward shore, as
panek was turning west, effectively swinging the tubes in front
of him.

both panek’s and catron’s versions of the event, however,
place the accident at least 61 feet from the rear of catron’s boat.

after the accident, catron sought help coping with the men-
tal injuries he suffered from witnessing rader’s death. prior to
the accident, catron had no history of depression, anxiety, emo-
tional problems, or psychiatric treatment. a psychiatrist treating
catron shortly after the accident diagnosed him with major
depression, anxiety disorder, and adjustment disorder. the sever-
ity of catron’s symptoms was such that it warranted the psychi-
atrist’s certification to catron’s employer that catron was tem-
porarily disabled from performing his regular occupation as a
result of his “major depressive disorder and anxiety/adjustment
disorder.” catron accordingly was unable to work for approxi-
mately 3 months following the accident. catron was eventually
diagnosed with posttraumatic stress disorder and continues to
take antidepressants.

following the filing of catron’s action against the state, the
state raised the affirmative defense that it was immune from suit
pursuant to neb. rev. stat. § 81-8,219(1), (7), and (8) (reissue
2003), and made a motion for summary judgment. panek and
Lewis also moved for summary judgment, arguing that no claim
could be had against them for emotional distress because catron
did not fear for himself but was in fear for the people on the
tubes. they also argued that catron did not qualify as a “by -
stander” because he was not related to the victim. panek and
Lewis also argued that the evidence failed to show distress suffi-
ciently severe to be recoverable. the state argued at the sum-
mary judgment hearing that in addition to its claims of lack of
negligence and sovereign immunity, catron was precluded from
recovery because, given the distance of over 60 feet, he was not
within the zone of danger. as catron’s counsel acknowledged at
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the hearing, “elements of proof are that we have to prove negli-
gence by the defendant, we have to prove that the plaintiff was in
the zone of danger.”

the summary judgment order filed october 1, 2004, granted
summary judgment as to Catron’s action against the defendants.
the district court reasoned that Catron’s allegations against the
state fell under the discretionary function exception to the state
tort Claims act and were therefore barred by sovereign immu-
nity. In addition, without specifically rejecting the parties’ argu-
ment that Catron was neither a bystander nor within the zone of
danger, the court reasoned that summary judgment was proper as
to all the defendants because Catron’s emotional distress did not
rise to the standard of being “ ‘so severe that no reasonable per-
son could have been expected to endure it.’ ”

assIGnMent oF error
Catron assigns that the district court erred in sustaining the

defendants’ motions for summary judgment.

stanDarD oF reVIeW
[1] In reviewing a summary judgment, an appellate court

views the evidence in a light most favorable to the party against
whom the judgment is granted and gives such party the benefit
of all reasonable inferences deducible from the evidence. Blinn v.
Beatrice Community Hosp. & Health Ctr., 270 neb. 809, 708
n.W.2d 235 (2006).

anaLYsIs
[2] In nebraska, where there is no impact or physical injury

to the plaintiff, the plaintiff seeking to bring an action for negli-
gent infliction of emotional distress must show either (1) that he
or she is a reasonably foreseeable “bystander” victim based upon
an intimate familial relationship with a seriously injured victim of
the defendant’s negligence or (2) that the plaintiff was a “direct
victim” of the defendant’s negligence because the plaintiff was
within the zone of danger of the negligence in question. see,
Hamilton v. Nestor, 265 neb. 757, 659 n.W.2d 321 (2003); James
v. Lieb, 221 neb. 47, 375 n.W.2d 109 (1985). In addition, such
plaintiffs whose only injury is an emotional one must show that
their emotional distress is medically diagnosable and significant
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and is so severe that no reasonable person could have expected to
endure it. see hamilton v. Nestor, supra.

the evidence is undisputed that catron suffered no physical
impact or injury from the accident which he attributes to the neg-
ligence of the defendants. furthermore, catron makes no argu-
ment that he had an intimate familial relationship with the fatally
injured victim of the accident, rader. the defendants argue that
regardless of whether catron’s alleged emotional distress is of
sufficient severity to be legally compensable, he cannot recover
for such emotional distress because he was not within the zone of
danger of the accident. We agree that viewing the evidence in a
light most favorable to catron, he was clearly not within the zone
of danger, and we affirm the district court’s grant of summary
judgment in favor of the defendants on that basis. see logan
Ranch v. Farm Credit Bank, 238 neb. 814, 472 n.W.2d 704
(1991) (this court may affirm grant of summary judgment on any
ground available to trial court, even if it is not same reasoning
relied upon below).

in James v. lieb, supra, in differentiating “bystanders” from
“direct victims,” we described the fact that bystanders are not
“immediately threatened with physical injury.” 221 neb. at 49,
375 n.W.2d at 111. see, also, Nielson v. AT & T Corp., 597
n.W.2d 434 (s.d. 1999) (zone of danger includes all parties who
are placed in immediate risk of physical harm by defendant’s
negligent conduct); Rickey v. Chicago Transit Authority, 98 ill.
2d 546, 457 n.e.2d 1, 75 ill. dec. 211 (1983) (to be in zone of
danger, party must have been in such proximity to accident in
which direct victim was physically injured that there was high
risk to him of physical impact).

[3] the zone of danger has been described as a complement to
the basic requirement that persons exercise reasonable care to
protect others from injury. “those who breach their basic duty of
care to others will be required to compensate those who are
injured, even when the injuries are not caused by direct impact,
but by the operation of foreseeable emotional distress.” hansen
v. Sea Ray Boats, Inc., 830 p.2d 236, 240-41 (Utah 1992).
persons in the zone of danger are clearly foreseeable plaintiffs to
the negligent actor insofar as they have been placed at unreason-
able risk of immediate bodily harm by the actor’s negligence.
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the fact that the harm results solely through emotional distress
should not protect the actor from liability for such conduct. see,
lozoya v. Sanchez, 133 n.m. 579, 66 p.3d 948 (2003); Williams
v. Baker, 572 a.2d 1062 (d.c. 1990); restatement (second) of
torts § 436 (1965).

in Zea v. Kolb, 204 a.d.2d 1019, 613 n.y.s.2d 88 (1994), the
court held that an action for negligent infliction of emotional dis-
tress should have been dismissed because the plaintiff was never
in any danger from the vehicle that struck and killed the victim.
the plaintiff saw the vehicle while standing in a driveway and
feared for the victim who was riding her bicycle on the opposite
shoulder of the road. the plaintiff immediately ran after the vehi-
cle, but remained on the opposite shoulder of the road and never
overtook it. When the vehicle struck the victim, the plaintiff was
12 to 15 feet away. the plaintiff admitted she was never in any
danger from the defendant’s vehicle.

similarly, in Iacona v. Schrupp, 521 n.W.2d 70 (minn. app.
1994), the court affirmed summary judgment in favor of the
defendants on the ground that the plaintiff was not within the
zone of danger of a truckdriver’s negligent conduct. the plaintiff
sought damages for emotional distress resulting from witness-
ing his friend get run over by the truck that was backing up
alongside the road to assist the plaintiff who was lying in the
grass disorientated. since the plaintiff was not actually in the
road at the time the truckdriver was backing up, the court found
he was not in danger of physical injury. stating that a defendant
has no duty to avoid injury to those not placed in peril by his con-
duct, the court concluded that to hold the truckdriver liable for
the plaintiff’s distress would “impose on a negligent tortfeasor
liability out of proportion to his culpability.” Id. at 73. compare
hamilton v. Nestor, 265 neb. 757, 659 n.W.2d 321 (2003) (as
operator of one of vehicles involved in collision, motorist was
clearly within zone of danger).

here, it is clear that catron was not immediately threatened
with physical injury as a result of the alleged negligence which
resulted in rader’s death. While catron described the jet skis
at one point as coming directly toward him at a rapid speed,
catron admitted he was not in immediate danger. rather, at that
point, the jet skis were approximately 75 yards away, and catron
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assumed the jet skis would either stop or turn in order to avoid
a collision with the boat. this is what apparently happened,
resulting in the collision with rader, who was riding in the tube
some 61 feet away from the rear of catron’s boat.

While it might be argued that others outside the zone of dan-
ger are also foreseeable victims, no jurisdiction allows recov-
ery for all emotional harms, no matter how intangible or triv-
ial, that might be causally linked to the negligence of another.
Consolidated Rail Corporation v. Gottshall, 512 U.s. 532, 114
s. ct. 2396, 129 L. ed. 2d 427 (1994). this is true because
“there are no necessary finite limits on the number of persons
who might suffer emotional injury as a result of a given negli-
gent act,” and thus, to allow recoverability for all such injuries
“holds out the very real possibility of nearly infinite and unpre-
dictable liability for defendants.” 512 U.s. at 545-46.

this court has extended the class of potential plaintiffs to “by -
standers” outside the zone of danger who have a close familial
relationship with a seriously injured victim because, as the court
in Migliori v. Airborne Freight Corporation, 426 mass. 629, 637,
690 n.e.2d 413, 418 (1998), explained, “[p]ersons bearing close
‘familial or other relationship’ to the directly injured third person
comprise a discrete and well-defined class, membership in which
is determined by preexisting relationships.” for witnesses having
no such close relationship with the victim, however, we limit
recoverability to those persons who are within the zone of dan-
ger of the negligent conduct which resulted in the incident in
question.

concLUsion
catron was clearly neither a bystander nor a direct victim of

the alleged acts which resulted in rader’s death. as a result,
catron cannot recover for the emotional distress allegedly caused
by the negligence of the defendants. We, therefore, need not ad -
dress any alternative grounds for affirmance argued by the parties.
although our reasoning differs from that of the district court, we
affirm the district court’s grant of summary judgment as to all the
defendants.

affirmed.
Wright, J., not participating.
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state of nebraska ex reL. steven m. Jacob, appeLLant,
v. sUZanne e. bohn et aL., appeLLees.

711 n.W.2d 884

filed april 14, 2006.    no. s-04-1410.

1. Motions to Dismiss: Rules of the Supreme Court: Pleadings: Appeal and Error.

a district court’s grant of a motion to dismiss for failure to state a claim under neb.

ct. r. of pldg. in civ. actions 12(b)(6) (rev. 2003) is reviewed de novo, accepting all

the allegations in the complaint as true and drawing all reasonable inferences in favor

of the nonmoving party.

2. Judgments: Statutes: Appeal and Error. to the extent an appeal calls for statutory

interpretation or presents questions of law, an appellate court must reach an indepen-

dent conclusion irrespective of the determination made by the court below.

3. Declaratory Judgments. Whether to entertain an action for declaratory judgment is

within the discretion of the trial court.

4. Judges: Words and Phrases. a judicial abuse of discretion exists when a judge,

within the effective limits of authorized judicial power, elects to act or refrains from

acting, but the selected option results in a decision which is untenable and unfairly

deprives a litigant of a substantial right or a just result in matters submitted for dis-

position through a judicial system.

5. Mandamus: Words and Phrases. mandamus is a law action and is defined as an

extraordinary remedy, not a writ of right, issued to compel performance of a purely

ministerial act or duty, imposed by law upon an inferior tribunal, corporation, board,

or person, where (1) the relator has a clear right to the relief sought, (2) there is a cor-

responding clear duty existing on the part of the respondent to perform the act, and (3)

there is no other plain and adequate remedy available in the ordinary course of the law.

6. Mandamus. the general rule is that an act or duty is ministerial if there is an absolute

duty to perform in a specified manner upon the existence of certain facts.

7. Mandamus: Proof. in a mandamus action, the party seeking mandamus has the bur-

den of proof and must show clearly and conclusively that such party is entitled to the

particular thing the relator asks and that the respondent is legally obligated to act.

8. Constitutional Law: Actions. in order to state a cause of action under 42 U.s.c.

§ 1983 (2000), a plaintiff must allege facts establishing conduct by a person acting

under color of state law which deprived the plaintiff of rights, privileges, or immuni-

ties secured by the constitution and laws of the United states.

9. Declaratory Judgments. neb. rev. stat. § 25-21,154 (reissue 1995) indicates dis-

cretionary rather than mandatory power, and whether to entertain an action for

declaratory judgment is within the discretion of the trial court.

appeal from the district court for Lancaster county: Jeffre

cheUvront, Judge. affirmed.

steven m. Jacob, pro se.

Jon bruning, attorney general, and maureen hannon for
appellees.
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hendry, c.J., connoLLy, gerrard, stephan, mccormack,
and miLLer-Lerman, JJ.

miLLer-Lerman, J.
natUre of case

steven m. Jacob filed an action in the district court for
Lancaster county against suzanne e. bohn, harold clarke, and
frank hopkins (collectively the appellees). Jacob was identi-
fied as an inmate at the nebraska state penitentiary, bohn was
identified as the mental health administrator for the nebraska
department of correctional services (dcs), clarke was identi-
fied as the director of dcs, and hopkins was identified as the
assistant director of dcs. Jacob sought a writ of mandamus
requiring bohn to provide him with copies of certain of his
 mental health records. Jacob also sought judgment against the
appellees pursuant to 42 U.s.c. § 1983 (2000) for having denied
him access to his mental health records. finally, Jacob sought a
declaratory judgment requiring clarke to promulgate and file
certain administrative regulations. the district court granted the
appellees’ motion to dismiss Jacob’s action for failure to state a
claim for relief. Jacob appeals. We affirm.

statement of facts
in 1991, Jacob underwent certain mental health evaluations

conducted by dcs as a part of the inmate classification proce-
dure. the records of such tests were maintained by bohn as the
mental health administrator for dcs. on august 7, 2003, Jacob
made a written request of bohn for a copy of such mental health
records. having received no response, on september 3, Jacob
filed an informal grievance and was told that bohn had received
his request and was in the process of responding to it. Jacob sub-
sequently filed grievances as part of dcs’ formal appeal process.
Jacob filed a “step one” grievance on september 17 and a “step
two” grievance on september 26. in response to the step two
grievance, hopkins, on behalf of clarke, stated on october 22
that “[y]our comments regarding [dcs’] policies for providing
inmates with access to their mental health records are noted.”

on november 20, 2003, Jacob filed his initial action for writ
of mandamus in district court seeking an order requiring bohn to
provide him a copy of his mental health records. Jacob alleged
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that he was not being treated by any physician, psychologist, or
mental health practitioner at the time he had requested his rec-
ords on august 7 or at the time he filed his action. Jacob alleged
that he had a right to a copy of his records pursuant to neb. rev.
stat. § 83-178 (cum. supp. 2004), neb. rev. stat. § 71-8403
(reissue 2003), and dcs’ administrative regulation no. 115.23
(ar 115.23), dated november 11, 2002. Jacob alleged that such
statutes and regulation gave him a right to obtain a copy of his
records, and he sought mandamus ordering bohn to provide a
copy of the requested records or to show cause why she should
not provide such copy.

Jacob also included a “second cause of action” pursuant to 42
U.s.c. § 1983 in which he sought judgment against the appellees
for violating his civil rights. Jacob alleged that § 71-8403(2) cre-
ated in him a property interest in the requested records. he alleged
that bohn had violated his property interest and that clarke and
hopkins had given tacit approval to her failure to provide the rec-
ords to Jacob. for relief, Jacob sought nominal damages and costs
of the action.

on april 5, 2004, Jacob sought leave to amend his complaint.
he asserted that he had recently learned that ar 115.23 had not
been promulgated or filed with the secretary of state. he there-
fore sought leave to amend to set forth a cause of action for
declaratory judgment in which he would seek a declaration that
he had a right pursuant to neb. rev. stat. §§ 83-4,111 and
83-4,112 (reissue 1999) to have ar 115.23, titled “mental
health services,” and administrative regulation no. 116.01 (ar
116.01), dated december 12, 1994, titled “inmate rights,” pro-
mulgated. Jacob was given leave to amend. on may 7, 2004,
Jacob filed an amended complaint including a third cause of
action for declaratory judgment. this amended complaint is the
operative complaint on appeal.

on may 21, 2004, the appellees filed a motion to dismiss
 pursuant to neb. ct. r. of pldg. in civ. actions 12(b)(1) and (6)
(rev. 2003). following a hearing, on June 25, the court entered
an order sustaining the motion on the basis that Jacob had failed
to state a cause of action. the court determined that the language
of § 83-178(2) made the release of mental health records of
an inmate discretionary and that therefore, mandamus was not
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available to obtain such records. the court further determined
that because there was no mandatory duty under § 71-8403(1) to
provide mental health records, Jacob had no protected interest at
stake and therefore no cause of action under 42 U.s.c. § 1983.
finally, the court determined that because ar 115.23 contained
virtually the same language as § 71-8403(1), Jacob’s request for
a declaratory order requiring the promulgation of ar 115.23 and
ar 116.01 was “pointless.” the court therefore ordered that the
appellees’ motion to dismiss be sustained, but gave Jacob 21
days to file a second amended complaint. Jacob did not file a sec-
ond amended complaint. on november 4, the court entered an
order dismissing Jacob’s action. Jacob appeals the dismissal.

assignments of error
Jacob asserts that the district court erred in (1) finding that

bohn had no duty to provide him a copy of his mental health rec-
ords, (2) finding that he had no protected interest in his mental
health records and therefore no cause of action under 42 U.s.c.
§ 1983, and (3) dismissing his action for declaratory judgment.

standards of revieW
[1] a district court’s grant of a motion to dismiss for failure to

state a claim under rule 12(b)(6) is reviewed de novo, accepting
all the allegations in the complaint as true and drawing all rea-
sonable inferences in favor of the nonmoving party. Anderson v.
Wells Fargo Fin. Accept., 269 neb. 595, 694 n.W.2d 625 (2005).

[2] to the extent an appeal calls for statutory interpretation or
presents questions of law, an appellate court must reach an inde-
pendent conclusion irrespective of the determination made by the
court below. State v. Rieger, 270 neb. 904, 708 n.W.2d 630
(2006).

[3,4] Whether to entertain an action for declaratory judgment
is within the discretion of the trial court. State Farm Mut. Auto.
Ins. Co. v. Allstate Ins. Co., 268 neb. 439, 684 n.W.2d 14
(2004). a judicial abuse of discretion exists when a judge, within
the effective limits of authorized judicial power, elects to act or
refrains from acting, but the selected option results in a decision
which is untenable and unfairly deprives a litigant of a substan-
tial right or a just result in matters submitted for disposition
through a judicial system. Id.
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anaLysis
Jacob Was Not entitled to Mandamus.

Jacob asserts that the district court erred in concluding that
because bohn had no absolute duty to provide him a copy of his
mental health records, he was not entitled to mandamus. We
determine that neither § 83-178(2), § 71-8403, nor ar 115.23
creates in Jacob a clear right to access to his mental health rec-
ords or a clear duty on the part of bohn to provide such records,
and we therefore conclude that the district court did not err in
determining that Jacob was not entitled to mandamus.

[5-7] mandamus is a law action and is defined as an extraor-
dinary remedy, not a writ of right, issued to compel performance
of a purely ministerial act or duty, imposed by law upon an infe-
rior tribunal, corporation, board, or person, where (1) the relator
has a clear right to the relief sought, (2) there is a corresponding
clear duty existing on the part of the respondent to perform the
act, and (3) there is no other plain and adequate remedy available
in the ordinary course of the law. Ways v. Shively, 264 neb. 250,
646 n.W.2d 621 (2002). the general rule is that an act or duty is
ministerial if there is an absolute duty to perform in a specified
manner upon the existence of certain facts. Id. in a mandamus
action, the party seeking mandamus has the burden of proof and
must show clearly and conclusively that such party is entitled to
the particular thing the relator asks and that the respondent is
legally obligated to act. Id.

Jacob sought mandamus against bohn. Jacob alleged that pur-
suant to §§ 83-178(2) and 71-8403 and ar 115.23, he had a right
to obtain, and bohn had a duty to provide to him, a copy of his
mental health records. in order to obtain mandamus, Jacob
needed to show clearly and conclusively that under such statutes
and regulation or otherwise, he was entitled to access his mental
health records and that bohn was legally obligated to provide
such records. section 83-178(2) provides in part:

an inmate may obtain access to his or her medical records
by request to the provider pursuant to sections 71-8401 to
71-8407 notwithstanding the fact that such medical records
may be a part of his or her individual [dcs] file. [dcs]
retains the authority to withhold mental health and psycho-
logical records of the inmate when appropriate.
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section 71-8403 provides in part:
(1) a patient may request a copy of the patient’s medical

records or may request to examine such records. access to
such records shall be provided upon request pursuant to
 sections 71-8401 to 71-8407, except that mental health med-
ical records may be withheld if any treating physician, psy-
chologist, or mental health practitioner determines in his or
her professional opinion that release of the records would
not be in the best interest of the patient unless the release is
required by court order. the request and any authorization
shall be in writing and shall be valid for one hundred eighty
days after the date of execution by the patient.

(2) Upon receiving a written request for a copy of the
patient’s medical records under subsection (1) of this sec-
tion, the provider shall furnish the person making the re -
quest a copy of such records not later than thirty days after
the written request is received.

ar 115.23 provides in part:
access to the mental health care records shall be con-

trolled by the director of mental health or designee and
shall not be granted without a court order except as stated
below.

. . . .

. . . an inmate may request access to his/her psychologi-
cal and mental health care record, and [dcs] will allow
inmates access to their psychological and mental health rec-
ords upon request unless any treating physician, psycholo-
gist, or mental health practitioner determines in their [sic]
professional opinion that release of the records would not
be in the best interest of the patient unless the release is
required by court order. (neb. rev. stat. §71-8403).

We conclude that the above-quoted statutes and regulation do
not entitle Jacob access to the records in this case, nor do they
legally obligate bohn to provide such records. section 83-178(2)
provides that inmates may obtain access to their medical records,
but because dcs “retains the authority to withhold mental health
and psychological records of the inmate when appropriate,” the
statute is discretionary in nature. the statute did not obligate
bohn to provide the mental health records requested by Jacob
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without exception. instead, § 83-178(2) allowed bohn the dis-
cretion to withhold the records if it was determined such with-
holding was appropriate.

section 71-8403 and ar 115.23 also generally provide that
medical records are to be provided; however, both provisions
also allow discretionary exceptions when the records at issue
involve mental health and psychological matters. section
71-8403(1) provides that “mental health medical records may be
withheld if any treating physician, psychologist, or mental health
practitioner determines in his or her professional opinion that
release of the records would not be in the best interest of the
patient.” ar 115.23 similarly provides that dcs “will allow
inmates access to their psychological and mental health records
upon request unless any treating physician, psychologist, or men-
tal health practitioner determines in their [sic] professional opin-
ion that release of the records would not be in the best interest of
the patient.” because both § 71-8403(1) and ar 115.23 provide
that “any treating physician, psychologist, or mental health prac-
titioner” may determine that the release of mental health records
would not be in the best interests of the patient, the release of
mental health records under these provisions is discretionary.

Jacob argues that the withholding exceptions in § 71-8403
and ar 115-23 do not apply in this case because he was not
being “treated” at the time he made the request for his mental
health records and that therefore, there was no “treating” pro-
fessional and no patient. brief for appellant at 8. We do not read
the phrases “any treating physician, psychologist, or mental
health practitioner” and “best interest of the patient” in either
§ 71-8403 or ar 115.23 to exclude bohn as a person currently
eligible to determine whether release of mental health records
was indicated or to exclude Jacob as a patient. “patient” is de -
fined in neb. rev. stat. § 71-8402(3) (reissue 2003) as includ-
ing a patient or former patient. by seeking the records, Jacob
has alleged in effect that he was a former patient and that bohn
was the mental health administrator for dcs who had control of
the mental health records at the time Jacob sought their release.
giving § 71-8403 and ar 115.23 a sensible reading, under both
provisions, bohn was the current health professional who was
able to determine whether release of the records of the former
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patient was in the patient’s best interests. in the present case, it
was within bohn’s discretion to determine whether release of
the mental health records would be in Jacob’s best interests
under § 71-8403 and ar 115.23.

We determine that Jacob did not show clearly and conclu-
sively under the statutes and regulation cited or otherwise that he
was entitled to access to the requested mental health records or
that bohn was legally obligated to provide such records. We
therefore conclude that the district court did not err in determin-
ing that Jacob was not entitled to mandamus and in dismissing
Jacob’s action for mandamus. Jacob’s first assignment of error is
without merit.

Jacob Was Not entitled to Relief Under 42 U.S.C. § 1983.
Jacob next asserts that the district court erred in concluding

that he had no protected interest in the requested records and
therefore no cause of action under 42 U.s.c. § 1983. as his sec-
ond cause of action, Jacob alleged that § 71-8403(2) created in
him a property interest in his mental health records and that the
appellees violated his property interest when they denied him
access to the records. Jacob sought damages pursuant to 42
U.s.c. § 1983. We conclude that the district court did not err in
dismissing this cause of action.

[8] in order to state a cause of action under 42 U.s.c. § 1983,
a plaintiff must allege facts establishing conduct by a person
 acting under color of state law which deprived the plaintiff of
rights, privileges, or immunities secured by the constitution and
laws of the United states. see Rush v. Wilder, 263 neb. 910, 644
n.W.2d 151 (2002). Jacob argues that he had a property interest
protected by federal due process. however, in order to have a
protected property interest, one must have a legitimate claim of
entitlement. Benitez v. Rasmussen, 261 neb. 806, 626 n.W.2d
209 (2001). property interests for purposes of procedural due
process are created, and their dimensions are defined, by exist-
ing rules or understandings that stem from an independent
source such as state law. Id.

as discussed above, Jacob had no entitlement under state law
to the mental health records he sought and, therefore, he had no
constitutionally protected interest. as a result, Jacob failed to
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allege that he had been deprived of any “rights, privileges, or
immunities secured by the constitution and laws” of the United
states, and we conclude that he failed to state a cause of action
under 42 U.s.c. § 1983. the district court did not err in so con-
cluding and dismissing this cause of action. Jacob’s second
assignment of error is without merit.

The District Court Did Not err in Denying
Declaratory Judgment.

finally, Jacob asserts that the court erred in dismissing his
request for declaratory judgment. in his amended complaint,
Jacob requested a declaration that he had a right to have
ar 115.23 and ar 116.01 promulgated and filed pursuant to
the administrative procedure act. We conclude that the district
court did not abuse its discretion in dismissing Jacob’s action for
declaratory judgment.

Jacob argued that if ar 115.23 did not create an enforceable
right because the regulation had not been promulgated, then he
was entitled to a declaration that this regulation and ar 116.01
must be promulgated. We note that the district court did not dis-
miss Jacob’s action for mandamus because the regulations had
not been promulgated. instead, the court found that ar 115.23
and ar 116.01 contained “virtually the exact language” as the
statutes upon which Jacob was relying and that such statutes
were unavailing. With regard to Jacob’s request for declaratory
judgment, the court determined that because the regulations did
not create any greater right in Jacob than existed under the stat-
utes, Jacob’s action seeking a declaration that both regulations
must be promulgated was “pointless.”

[9] Under neb. rev. stat. § 25-21,154 (reissue 1995), a court
“may refuse to render or enter a declaratory judgment or decree
where such judgment or decree, if rendered or entered, would not
terminate the uncertainty or controversy giving rise to the pro-
ceeding.” We have stated that § 25-21,154 indicates  discretionary
rather than mandatory power and that whether to entertain an
action for declaratory judgment is within the discretion of the
trial court. State Farm Mut. Auto. Ins. Co. v. Allstate Ins. Co., 268
neb. 439, 684 n.W.2d 14 (2004).

as noted in part above, the language of the regulations, like
the language of the statutes, does not create a mandatory duty to
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release mental health records, but instead provides for discretion
to withhold such records. therefore, whether or not the regula-
tions ought to have been filed and promulgated, the regulations
would not have given Jacob an absolute right of access to the rec-
ords that he sought. therefore, a declaration that the regulations
ought to have been filed and promulgated would not have termi-
nated the uncertainty or controversy in these proceedings where
the ultimate issue involving release of the mental health records
nevertheless remained discretionary. the district court did not
abuse its discretion by dismissing Jacob’s action for declaratory
judgment. Jacob’s final assignment of error is without merit.

cONcLusION
We conclude that the district court did not err in determining

that Jacob was not entitled to mandamus, relief under 42 u.s.c.
§ 1983, or declaratory judgment. We therefore affirm the court’s
dismissal of Jacob’s action.

affIrmed.
WrIght, J., not participating.

trOy carruth, appeLLaNt, v. state Of Nebraska, dOINg

busINess as uNIversIty Of Nebraska medIcaL ceNter,
a pOLItIcaL subdIvIsION, et aL., appeLLees.

712 N.W.2d 575

filed april 21, 2006.    Nos. s-04-1305, s-04-1422.

1. Summary Judgment: Motions to Dismiss: Rules of the Supreme Court:

Pleadings. Neb. ct. r. of pldg. in civ. actions 12(b)(6) (rev. 2003) provides that when

a matter outside of the pleadings is presented by the parties and accepted by the trial

court, a defendant’s motion to dismiss must be treated as a motion for summary judg-

ment as provided in Neb. rev. stat. §§ 25-1330 to 25-1336 (reissue 1995 & cum.

supp. 2004).

2. Summary Judgment. summary judgment is proper when the pleadings and evidence

admitted at the hearing disclose that there is no genuine issue as to any material fact

or as to the ultimate inferences that may be drawn from those facts and that the mov-

ing party is entitled to judgment as a matter of law.

3. Limitations of Actions: Appeal and Error. the determination of which statute of

limitations applies is a question of law that an appellate court must decide indepen-

dently of the conclusion reached by the trial court.
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4. Malpractice: Limitations of Actions. If the facts in a case are undisputed, the issue

as to when the professional negligence statute of limitations began to run is a question

of law.

5. Limitations of Actions: Negligence: Torts. It has generally been stated that in a neg-

ligence action, a statute of limitations begins to run as soon as the cause of action

accrues, and an action in tort accrues as soon as the act or omission occurs.

6. Limitations of Actions: Malpractice. for claims alleging medical malpractice, the

period of limitations begins to run when the treatment relating to the allegedly wrong-

ful act or omission is completed.

7. ____: ____. the 1-year discovery exception of Neb. rev. stat. § 25-222 (reissue

1995) is inapplicable when a plaintiff discovers his or her cause of action while the

statute of limitations period is still running.

8. Tort Claims Act. tort claims against a state agency must be brought under the state

tort claims act.

9. Tort Claims Act: Public Officers and Employees: Limitations of Actions. Neb.

rev. stat. §§ 81-8,213 and 81-8,227 (reissue 2003) have been interpreted to require a

claimant to file his or her claim with the state claims board within 2 years of the

accrual of the claim and to provide that the suit must be filed in court within 6 months

after the claims board provides written notice to the claimant of final disposition if the

2-year limitations period would otherwise expire before the end of the 6-month period.

10. Limitations of Actions. the discovery exception of Neb. rev. stat. § 25-222 (reissue

1995) is a tolling provision which permits the filing of an action after the 2-year stat-

ute of limitations only in those circumstances where the cause of action was not dis-

covered and could not reasonably have been discovered within that period.

11. Statutes: Words and Phrases. under Neb. rev. stat. § 25-213 (reissue 1995), a per-

son is within the age of 20 years until he or she becomes 21 years old.

12. Limitations of Actions: Negligence. the beneficence of the discovery rule is not

bestowed on a potential plaintiff where the potential plaintiff in fact discovers, or in

the exercise of reasonable diligence should have discovered, an injury within the ini-

tial period of limitations running from the wrongful act or omission.

appeals from the district court for douglas county: patrIcIa a.
Lamberty, Judge. affirmed.

phillip g. Wright, and, on brief, david m. handley, of Wright
& associates, for appellant.

earl g. greene III, of pansing, hogan, ernst & bachman,
L.L.p., for appellee state of Nebraska, doing business as
university of Nebraska medical center.

michael g. monday, of sodoro, daly & sodoro, for appellees
university medical associates and debra sudan, m.d.

heNdry, c.J., cONNOLLy, gerrard, mccOrmack, and
mILLer-LermaN, JJ., and haNNON, Judge, retired.
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haNNON, Judge, retired.
Nature Of case

these consolidated appeals concern the time limit within
which a plaintiff must bring an action for alleged malpractice
under the statutes of limitation for professional negligence, Neb.
rev. stat. § 25-222 (reissue 1995), and for the state tort claims
act, Neb. rev. stat. § 81-8,227 (reissue 2003), when the alleged
negligent act occurred during the plaintiff’s minority but was not
discovered (or reasonably discoverable) until after the plaintiff’s
21st birthday but within 2 years of that birthday. the plaintiff in
this action, troy carruth, maintains that Neb. rev. stat. § 25-213
(reissue 1995), which tolls the applicable statutes of limitation
when a plaintiff is under the age of 21 years at the time the cause
of action accrued, does not apply in this case because the profes-
sional negligence was not discovered until he was 22 years old,
and hence, he claims his causes of action did not accrue when
he was under the age of 21 years. We conclude that because of
the interplay of these statutes, as previously interpreted, when a
plaintiff is under the age of 21 years at the time his or her claim
accrues, the statute of limitations period runs from the plaintiff’s
21st birthday, and that when the injury is discovered within the
2-year limitations period, the discovery principle does not apply
to toll the applicable statutes of limitation. therefore, carruth’s
claims in these cases were not timely filed.

staNdard Of revIeW
the defendants raised the statute of limitations issue by filing

motions to dismiss pursuant to Neb. ct. r. of pldg. in civ. actions
12(b)(6) (rev. 2003). a challenge that a pleading is barred by the
statute of limitations is a challenge that the pleading fails to allege
sufficient facts to constitute a claim upon which relief can be
granted. see Harris v. Omaha Housing Auth., 269 Neb. 981, 698
N.W.2d 58 (2005). a district court’s grant of a motion to dismiss
for failure to state a claim under rule 12(b)(6) is reviewed de
novo, accepting all the allegations in the complaint as true and
drawing all reasonable inferences in favor of the nonmoving
party. Harris v. Omaha Housing Auth., supra.

[1] In this case, the record shows that carruth did not allege his
date of birth in his complaints, and therefore, the complaints did
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not contain a pertinent fact. that fact was placed in the record by
stipulation of the parties. rule 12 provides that when a matter out-
side of the pleadings is presented by the parties and accepted by
the trial court, a defendant’s motion to dismiss must be treated
as a motion for summary judgment as provided in Neb. rev. stat.
§§ 25-1330 to 25-1336 (reissue 1995 & cum. supp. 2004). the
district court’s order was couched in terms of the granting of
motions to dismiss, and the court dismissed the cases as it would
have under the old procedure. however, substantively the same
result was accomplished, and therefore, we shall treat the orders
appealed from as orders granting the defendants’ motions for
summary judgment and dismissing the complaints.

[2] summary judgment is proper when the pleadings and evi-
dence admitted at the hearing disclose that there is no genuine
issue as to any material fact or as to the ultimate inferences that
may be drawn from those facts and that the moving party is enti-
tled to judgment as a matter of law. NEBCO, Inc. v. Adams, 270
Neb. 484, 704 N.W.2d 777 (2005).

[3,4] the determination of which statute of limitations
applies is a question of law that an appellate court must decide
independently of the conclusion reached by the trial court.
Weaver v. Cheung, 254 Neb. 349, 576 N.W.2d 773 (1998). If the
facts in a case are undisputed, the issue as to when the profes-
sional negligence statute of limitations began to run is a ques-
tion of law. Id.

facts
the parties have stipulated that carruth was born on february

2, 1980. carruth has alleged that on January 31, 1997, at the age
of 16 years, he underwent a liver transplant at the university of
Nebraska medical center (uNmc) under the direction and
supervision of defendant dr. debra sudan, who was employed
by defendant university medical associates. On february 1, as
part of carruth’s postoperative treatment, medical staff inserted
a nasogastric (Ng) catheter and a gastric ph monitor. he was
discharged from uNmc on february 6.

In October 2002, carruth, then 22 years old, began to expe -
rience severe pain in his abdomen. he underwent surgery on
October 30, and surgeons discovered in his small intestine a
piece of either the Ng catheter or the gastric ph monitor, which
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carruth alleges became separated during his treatment at uNmc
in 1997 and eventually lodged in his intestine.

On september 23, 2003, carruth filed a claim against uNmc
with the state claims board. On October 28, 2003, he filed a
complaint against the defendants in the district court for
Lancaster county, but because he did not serve uNmc, uNmc
was dismissed without prejudice in that case. the case was
eventually transferred to the district court for douglas county
due to venue considerations. On June 9, 2004, carruth filed
another complaint against the defendants in the district court for
douglas county. In this second action, however, carruth served
uNmc, but not the other defendants. thus, although carruth’s
cases in district court were captioned identically, sudan and
university medical associates were the defendants of record in
the proceedings below in case No. s-04-1422, while uNmc was
the defendant of record in case No. s-04-1305.

the district court granted the defendants’ motions to dismiss.
carruth filed a motion for new trial, which the court treated as a
motion to alter or amend the judgment, and the court overruled
his motion. the appeals were consolidated, and this court moved
them to its docket on its own motion pursuant to the court’s statu-
tory authority to regulate the caseloads of the appellate courts of
this state. see Neb. rev. stat. § 24-1106(3) (reissue 1995).

assIgNmeNts Of errOr
carruth has assigned six errors, but they may be fairly sum-

marized as alleging that the district court erred in determining
that carruth’s cause of action accrued on february 6, 1997; in
determining that the applicable statutes of limitation were tolled
until carruth reached 21 years of age; and in failing to find that
the cause of action accrued on October 30, 2002, when carruth
discovered the medical malpractice.

aNaLysIs
[5,6] carruth’s claims are based upon professional negligence.

It has generally been stated that in a negligence action, a statute
of limitations begins to run as soon as the cause of action accrues,
and an action in tort accrues as soon as the act or omission occurs.
Shlien v. Board of Regents, 263 Neb. 465, 640 N.W.2d 643
(2002); Teater v. State, 252 Neb. 20, 559 N.W.2d 758 (1997). this

carruth v. state 437

cite as 271 Neb. 433



principle has been referred to as “the occurrence rule.” see, e.g.,
Gordon v. Connell, 249 Neb. 769, 545 N.W.2d 722 (1996). In
medical malpractice actions, Nebraska has adopted the continuing
treatment doctrine and has merged it with the occurrence rule. see
Casey v. Levine, 261 Neb. 1, 621 N.W.2d 482 (2001). for claims
alleging medical malpractice, the period of limitations begins to
run when the treatment relating to the allegedly wrongful act or
omission is completed. see, id.; Kocsis v. Harrison, 249 Neb. 274,
543 N.W.2d 164 (1996).

the statute of limitations applicable to professional negli-
gence, § 25-222, provides in pertinent part:

any action to recover damages based on alleged profes-
sional negligence . . . in rendering or failure to render pro-
fessional services shall be commenced within two years
next after the alleged act or omission in rendering or fail-
ure to render professional services providing the basis for
such action; Provided, if the cause of action is not discov-
ered and could not be reasonably discovered within such
two-year period, then the action may be commenced within
one year from the date of such discovery or from the date of
discovery of facts which would reasonably lead to such dis-
covery, whichever is earlier . . . .

(emphasis supplied.)
[7] this court has held that the 1-year discovery exception

of § 25-222 is inapplicable when plaintiffs discover their causes
of action while the statute of limitations period is still running.
In Ames v. Hehner, 231 Neb. 152, 435 N.W.2d 869 (1989), the
defendant surgeon operated on the plaintiff in february 1981
and continued to treat her through december 1982. In august
1984, another physician discovered facts which amounted to the
discovery of possible malpractice in the 1981 surgery. the stat-
ute of limitations was deemed to have commenced to run in
december 1982. the plaintiff filed her action June 11, 1985, a
date more than 2 years after treatment had ended but within 1
year of the date the possible malpractice was discovered. this
court held that the running of the 2-year statute of limitations
barred the plaintiff’s action, even though she discovered the
cause of action just 4 months before the expiration of the limi-
tations period. this ruling has been followed in Egan v. Stoler,
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265 Neb. 1, 653 N.W.2d 855 (2002), and in Weaver v. Cheung,
254 Neb. 349, 576 N.W.2d 773 (1998).

[8,9] the case at hand is somewhat complex because a separate
statute of limitations applies to carruth’s claim against uNmc.
uNmc is operated by the board of regents of the university of
Nebraska, which is a state agency, and tort claims against a state
agency must be brought under the state tort claims act. see
Catania v. The University of Nebraska, 204 Neb. 304, 282 N.W.2d
27 (1979), overruled on other grounds, Blitzkie v. State, 228 Neb.
409, 422 N.W.2d 773 (1988). the applicable statute of limitations
under the state tort claims act, § 81-8,227, provides in pertinent
part as follows:

(1) every tort claim permitted under the state tort claims
act shall be forever barred unless within two years after
such claim accrued the claim is made in writing to the state
claims board in the manner provided by such act. . . .

. . . .
(4) this section and section 25-213 shall constitute the

only statutes of limitations applicable to the state tort
claims act.

section 81-8,227 and Neb. rev. stat. § 81-8,213 (reissue 2003)
have been interpreted to require a claimant to file his or her claim
with the state claims board within 2 years of the accrual of the
claim and to provide that the suit must be filed in court within
6 months after the claims board provides written notice to the
claimant of final disposition if the 2-year limitations period
would otherwise expire before the end of the 6-month period.
see Collins v. State, 264 Neb. 267, 646 N.W.2d 618 (2002).

[10] In Weaver, the plaintiff was treated by the defendant
physician for liver problems in 1991 and was last treated by him
as late as July 1992. the plaintiff learned of possible negligence
by the defendant in february 1994. although she learned of the
possible malpractice action within the initial 2-year statute of lim-
itations period, she waited to file her action until January 1995,
within 1 year of the date of discovery but more than 2 years after
the defendant had last treated her. the applicable statute of limi-
tations in Weaver was Neb. rev. stat. § 44-2828 (reissue 2004),
which provided the same 2-year limitations period and the same
discovery rule as found in § 25-222. In concluding the statute of
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limitations had run, this court said: “the discovery exception is
a tolling provision which permits the filing of an action after the
2-year period only in those circumstances where the cause of
action was not discovered and could not reasonably have been
discovered within that period.” Weaver v. Cheung, 254 Neb. at
354, 576 N.W.2d at 777.

[11] carruth was under the age of 21 years when the claimed
negligent act or omission occurred, that is, when part of either
the Ng catheter or the gastric ph monitor allegedly separated
and was left in carruth’s body. therefore, the limitations periods
in §§ 25-222 and 81-8,227 were subject to the tolling provision
found in § 25-213. that statute provides in pertinent part:

[I]f a person entitled to bring any action mentioned in this
chapter . . . or the state tort claims act . . . is, at the time
the cause of action accrued, within the age of twenty years
. . . every such person shall be entitled to bring such action
within the respective times limited by this chapter after
such disability is removed.

Id. under § 25-213, a person is within the age of 20 years until
he or she becomes 21 years old. Brown v. Kindred, 259 Neb. 95,
608 N.W.2d 577 (2000).

the defendants argue that carruth’s claims accrued when the
alleged negligent act or omission occurred, i.e., in 1997. they
admit that the cause of action was not discovered (and could
not reasonably have been discovered) until October 30, 2002.
they argue, however, that under § 25-213, the 2-year limitations
period did not begin to run until carruth’s 21st birthday on
february 2, 2001, and that the 2-year period had not yet expired
when carruth discovered the alleged negligent act on October
30, 2002. On this basis, the defendants maintain that the discov-
ery rule is not applicable and that the claims were barred by the
applicable statutes of limitation because carruth failed to file suit
on or before february 2, 2003.

carruth relies on the discovery rule in his assertion that the
applicable limitations periods did not begin to run until October
30, 2002, the date on which the foreign material was found in
his small intestine. If the discovery rule applied, his claims
would have been timely filed. however, carruth misapprehends

440 271 Nebraska repOrts



the operation of the discovery rule. It does not apply in this case
because discovery was made before the 2-year period of the
applicable statutes of limitation had run.

as support for his argument, carruth relies upon Spath v.
Morrow, 174 Neb. 38, 115 N.W.2d 581 (1962), in which a med-
ical doctor left a foreign object in the plaintiff nearly 9 years
before it was discovered. this court held in the plaintiff’s favor
and stated that “the cause of action in this case did not accrue
until the plaintiff discovered, or in the exercise of reasonable
diligence should have discovered, that a foreign object had been
left in her body.” Id. at 43, 115 N.W.2d at 585. Spath differs
from the case at hand in two respects. first, the plaintiff in Spath
was not under the age of 21 years when the foreign object was
left in her body. second, the application of the discovery rule
has since been restricted, both by statute, as this court pointed
out in Berntsen v. Coopers & Lybrand, 249 Neb. 904, 546
N.W.2d 310 (1996), and by later case law.

Berntsen involved alleged professional negligence by an
accounting firm. the plaintiffs maintained the statute of limita-
tions period did not begin to run until the negligent act was dis-
covered or in the exercise of reasonable diligence should have
been discovered—a position identical to carruth’s position in
this case. the plaintiffs in Berntsen relied upon Spath to support
their position. the Berntsen court explained that Spath was
decided in 1962, before the discovery rule was codified in
§ 25-222 by the Legislature in 1972. the Berntsen court then
explained why the statement upon which carruth relies is no
longer correct. In so doing, this court reaffirmed the long-held
occurrence rule by stating:

Importantly, § 25-222 does not alter our long-held ap -
proach to when a cause of action accrues. We continue to
abide by the occurrence rule in actions arising in tort and
in malpractice actions . . . . under that rule, a statute of
limitations begins to run as soon as the cause of action
accrues, and an action in tort accrues as soon as the act or
omission occurs.

Berntsen, 249 Neb. at 911, 546 N.W.2d at 314-15.
[12] Later, this court summarized the application of the dis-

covery rule in Shlien v. Board of Regents, 263 Neb. 465, 640
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N.W.2d 643 (2002) (holding that discovery rule is applicable to
state tort claims act). the court stated:

[t]he beneficence of the discovery rule is not bestowed on
a potential plaintiff where the potential plaintiff in fact dis-
covers, or in the exercise of reasonable diligence should
have discovered, the injury within the initial period of limi-
tations running from the wrongful act or omission. however,
in a case where the injury is not obvious and is neither dis-
covered nor discoverable within the limitations period run-
ning from the wrongful act or omission, the statute of limi-
tations does not begin to run until the potential plaintiff
discovers, or with reasonable diligence should have discov-
ered, the injury.

Shlien, 263 Neb. at 473, 640 N.W.2d at 650.
these cases did not specifically consider a situation such as

carruth’s, where the plaintiff was under 21 years of age when
the alleged professional negligence occurred. clearly, under
§ 25-213, carruth’s right to bring this lawsuit was extended until
2 years after he reached his 21st birthday on february 2, 2001.
section 25-213 reads as follows: “[I]f a person entitled to bring
any action . . . is, at the time the cause of action accrued, within
the age of twenty years . . . such person shall be entitled to bring
such action within the respective times limited by this chapter
after such disability is removed.” this statute does not purport
to change the occurrence rule, but tolls the running of the stat-
ute of limitations period. the statute, then, allowed carruth to
bring these actions within the time limited for the actions (i.e.,
2 years) after his 21st birthday on february 2, 2001. In other
words, he had until february 2, 2003, to file his claims, but he
failed to do so.

cONcLusION
carruth’s claims accrued on february 6, 1997, when he was

discharged from uNmc following his liver transplant. because
he was under the age of 21 years at that time, § 25-213 tolled the
running of the applicable 2-year limitations period until february
2, 2001, the date on which he became 21 years old. accordingly,
carruth had until february 2, 2003, to file his claims against the
defendants. carruth did not file any claim until september 2003.
because the foreign material was found in his small intestine in
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October 2002, within the limitations period, the discovery rule is
inapplicable. therefore, the district court did not err in dismiss-
ing carruth’s complaints based on the fact that his claims were
barred by the applicable statutes of limitation.

affIrmed.
WrIght and stephaN, JJ., not participating.

c. rONaLd Lambert aNd charLOtte k. Lambert,
appeLLaNts, aNd saNItary aNd ImprOvemeNt

dIstrIct NO. 5, appeLLee, v. James J. hOLmberg

aNd mary LOu hOLmberg, appeLLees.
712 N.W.2d 268

filed april 21, 2006.    No. s-04-1334.

1. Injunction: Equity: Appeal and Error. an action for injunction sounds in equity. On

appeal from an equity action, an appellate court tries factual questions de novo on the

record and, as to questions of both fact and law, is obligated to reach a conclusion

independent of the conclusion reached by the trial court.

2. Trespass: Title. to bring an action in trespass, the complaining party must have had

title to or legal possession of the land when the acts complained of were committed.

3. Trespass: Liability. Liability for trespass exists if an actor intentionally enters land in

the possession of another, or causes a thing or a third person to do so.

4. Trespass: Words and Phrases. an actor, without himself entering the land, may

invade another’s interest in its exclusive possession by throwing, propelling, or plac-

ing a thing either on or beneath the surface of the land. It is not necessary that the for-

eign matter should be thrown directly and immediately upon the other’s land. It is

enough that an act is done with knowledge that it will to a substantial certainty result

in the entry of the foreign matter.

5. Trespass. a trespass can be committed on, above, or beneath the surface of the land.

6. Injunction. an injunction is an extraordinary remedy and ordinarily should not be

granted except in a clear case where there is actual and substantial injury. such a rem-

edy should not be granted unless the right is clear, the damage is irreparable, and the

remedy at law is inadequate to prevent a failure of justice.

7. Trespass: Injunction. When simple acts of trespass are involved, equity generally

will not act. however, where the nature and frequency of trespasses are such as to pre-

vent or threaten the substantial enjoyment of the rights of possession and property in

land, an injunction will be granted.

8. ____: ____. Where an injury committed by one against another is continuous or is

being constantly repeated, so that complainant’s remedy at law requires the bringing

of successive actions, that remedy is inadequate and the injury will be prevented by

injunction. In such cases, equity looks to the nature of the injury inflicted, together

with the fact of its constant repetition, or continuation, rather than to the magnitude of

the damage inflicted, as the ground of affording relief.
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9. Equity: Words and Phrases. an adequate remedy at law means a remedy which is

plain and complete and as practical and efficient to the ends of justice and its prompt

administration as the remedy in equity.

10. Trespass: Injunction: Equity. a continuous and repeated trespass does not automat-

ically demand injunctive relief, because an action for injunction sounds in equity.

11. Equity. equity is not a rigid concept, and its principles are not applied in a vacuum.

rather, equity is determined on a case-by-case basis when justice and fairness so

require.

12. Injunction. the writ of injunction is not a “writ of right,” and, particularly when the

interests of the public are involved, may be withheld when it is likely to inflict greater

injury than the grievance complained of.

appeal from the district court for platte county: rObert r.
steINke, Judge. affirmed.

James g. egley, of moyer, moyer, egley, fullner & montag,
for appellants.

kristopher J. covi, mark f. enenbach, and thomas O. kelley,
of mcgrath, North, mullin & kratz, p.c., L.L.O., for appellees
James J. holmberg and mary Lou holmberg.

heNdry, c.J., cONNOLLy, gerrard, stephaN, mccOrmack,
and mILLer-LermaN, JJ.

stephaN, J.
this is an equitable action seeking injunctive relief for a

repeated and continuous trespass involving a private sewerline.
the district court for platte county determined that James J.
holmberg and mary Lou holmberg committed an indirect tres-
pass when they connected the sewerline from their home to a
public sewer system which ultimately connected to a private sew-
erline owned by c. ronald Lambert and charlotte k. Lambert.
the court determined, however, that the Lamberts were not enti-
tled to injunctive relief because they failed to prove substantial
damages. although we determine on de novo review that a direct
or traditional trespass occurred, we conclude that the Lamberts
have an adequate remedy at law and are not entitled to injunc-
tive relief.

facts
the holmbergs are the owners of a residence located in

columbus, platte county, Nebraska. sanitary Improvement
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district No. 5 (sId 5) is located to the east of the holmberg resi-
dence, across 48th avenue. In approximately 1973, the Lamberts
developed the hillside estates subdivision, which is located south
of sId 5 and southeast of the holmberg residence. the Lamberts
also own undeveloped property located to the south of hillside
estates. When developing hillside estates, the Lamberts con-
structed roads and laid sewerlines in the subdivision.

In 1973, the Lamberts dedicated the hillside estates subdivi-
sion and 60th street located therein. In the deed of dedication,
the Lamberts specifically dedicated to the perpetual use and
benefit of the public each of the strips set out and designated in
the subdivision as public roads, and further granted perpetual
easements as shown on the plat for the installation and main -
tenance of utilities to serve the owners of the subdivision lots.
the dedication was accepted by platte county and the city of
columbus. Neither the deed of dedication nor the resolutions of
acceptance provided the Lamberts any exclusive rights to the
sewers or other utilities and roads dedicated to the use and ben-
efit of the public.

a sanitary sewerline located beneath the dedicated streets of
the hillside estates subdivision crosses the southern boundary
of the subdivision and then extends east across the undeveloped
property owned by the Lamberts. the line running across this
undeveloped Lambert property extends 1,872 feet before con-
necting with the sewerline maintained by the city of columbus.
this 1,872-foot section of “private” sewerline is the site of the
alleged trespass.

In 1980, the Lamberts entered into a perpetual hookup agree-
ment which authorized sId 5 to connect its system of sewers to
the sewerline running across the Lamberts’ private property for
the purpose of conveying sId 5 sewage to the sewer main owned
by the city. sId 5 paid the Lamberts $16,280 and agreed to
be proportionately responsible for future maintenance of the
Lamberts’ sewerline. In 1987, the Lamberts entered into a similar
perpetual hookup agreement with sanitary Improvement district
No. 9 (sId 9), which permitted that district to also run its sewage
through the Lambert line prior to connecting with the sewer main
owned by the city. sId 9 is located north of the holmberg resi-
dence and northwest of sId 5. under the agreement, sId 9 paid
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the Lamberts $16,000 and agreed to be proportionately responsi-
ble for future maintenance of the sewerline.

the Lamberts also developed an area directly north of sId 5
known as country shadows. In 1994, the Lamberts connected
the country shadows sewer system to the sId 5 sewer system
without first securing the permission of sId 5. as a result of
negotiations, the Lamberts subsequently paid $14,070 for the
right to connect the country shadows sewer system to that of
sId 5.

In October 2000, the holmbergs notified sId’s 5 and 9 and
the Lamberts of their desire to connect to an existing sewerline
located beneath 48th avenue, which lies to the east of the
holmberg residence and to the west of sId 5, hillside estates,
and the undeveloped Lambert property. sewage entering at this
connection point would necessarily pass through the Lamberts’
private sewerline prior to entering the city’s sewage system. the
holmbergs expressed a willingness to pay fees similar to those
paid by other homeowners in the area. the Lamberts refused to
grant permission to use the private line.

In November 2000, the holmbergs received a permit from
the city of columbus allowing them to connect to the city sewer
system. the holmbergs also acquired a permit from platte
county allowing them to construct their sewer hookup across
48th avenue. the holmbergs then hired a contractor and, at their
own expense, connected to the existing sewerline located beneath
48th avenue. the point of connection is beneath a public road-
way and is not within the geographic boundaries of sId 5 or any
property owned by the Lamberts. however, sewage entering at
this connection point eventually and necessarily passes through
the segment of private sewerline owned by the Lamberts before
it reaches the city sewer system.

the Lamberts brought this action alleging that the holmbergs’
use of the Lamberts’ private sewerline constitutes a repeated and
continuous trespass entitling the Lamberts to injunctive relief.
sId 5 later joined in the petition. after conducting an evidentiary
hearing, the district court concluded that because the sewer con-
nection was not on property owned by either the Lamberts or
sId 5, there was no direct trespass committed. the court rea-
soned that the action was instead one for indirect trespass and
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refused relief after concluding that the Lamberts failed to prove
they suffered substantial damages. the Lamberts filed this timely
appeal, which we moved to our docket on our own motion pur-
suant to our statutory authority to regulate the caseloads of the
appellate courts of this state. see Neb. rev. stat. § 24-1106(3)
(reissue 1995). sId 5 has not joined in the appeal.

assIgNmeNts Of errOr
the Lamberts assign that the trial court erred in (1) finding

that the holmbergs’ use of the Lamberts’ sewerline is not a case
of direct trespass, (2) adopting the doctrine of indirect trespass
and requiring the Lamberts to prove substantial damages, (3)
applying the doctrine of indirect trespass to a case which bears
no relation to the line of cases out of which the doctrine arose,
and (4) determining that the Lamberts did not prove substan -
tial damages.

staNdard Of revIeW
[1] an action for injunction sounds in equity. On appeal from

an equity action, an appellate court tries factual questions de
novo on the record and, as to questions of both fact and law, is
obligated to reach a conclusion independent of the conclusion
reached by the trial court. State ex rel. City of Alma v. Furnas Cty.
Farms, 266 Neb. 558, 667 N.W.2d 512 (2003).

aNaLysIs

tradItIONaL Or INdIrect trespass?
[2] the Lamberts assert that the district court erred in finding

that an indirect trespass occurred. they argue that the action is
instead based upon a direct or traditional trespass theory as
defined by our case law and the restatement (second) of torts
§ 157 et seq. (1965). to bring an action in trespass, the complain-
ing party must have had title to or legal possession of the land
when the acts complained of were committed. Dugan v. Jensen,
244 Neb. 937, 510 N.W.2d 313 (1994). It is undisputed that the
Lamberts have legal possession of the private sewerline. however,
the district court concluded that the possession requirement was
not established by the Lamberts in the instant case because the
geographic point at which the holmbergs connected to the sewer
was not on the Lamberts’ property and was instead beneath a
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 public street. see Neb. rev. stat. § 39-1404 (reissue 2004) (no
private party may acquire interest in any part of city street).

[3,4] the geographic point of connection is not outcome
determinative because liability for trespass exists if an actor
intentionally “enters land in the possession of [another], or
causes a thing or a third person to do so.” (emphasis supplied.)
restatement, supra, § 158(a) at 277. the holmbergs’ connection
to the sewerline beneath 48th avenue clearly and necessarily
causes sewage to enter and pass through the privately owned
sewerline beneath the undeveloped Lambert property. although
the entry was not direct and immediate, it nevertheless amounted
to a trespass because an “actor, without himself entering the land,
may invade another’s interest in its exclusive possession by
throwing, propelling, or placing a thing either on or beneath the
surface of the land.” restatement, supra, § 158, comment on
clause (a)i. at 278. further, “it is not necessary that the foreign
matter should be thrown directly and immediately upon the
other’s land. It is enough that an act is done with knowledge that
it will to a substantial certainty result in the entry of the foreign
matter.” Id. at 278-79.

Without expressly stating these principles, we have applied
them in analogous situations. In Lackaff v. Bogue, 158 Neb. 174,
62 N.W.2d 889 (1954), the plaintiffs constructed ditches in order
to divert water from two lakes. although the ditches were con-
structed entirely on the plaintiffs’ land, they caused the lake
water to drain over the defendants’ land. the trial court found a
trespass had occurred and entered an injunction requiring the
plaintiffs to fill the ditches, and we affirmed. similarly, in Faught
v. Platte Valley Public Power & Irri. District, 147 Neb. 1032, 25
N.W.2d 889 (1947), we affirmed a decision ordering an irrigation
district to increase the carrying capacity of a canal located on the
district’s property after the negligent design of the canal caused
floodwaters to trespass onto a farmer’s land.

In a case involving facts similar to those of this case, the
supreme court of alabama applied a traditional trespass analy-
sis and found that the repeated dumping of sewage into a private
line by way of a separate private line was a continuous trespass.
Underwood v. West Point Manufacturing Company, 270 ala. 114,
116 so. 2d 575 (1959). Other jurisdictions have similarly applied
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a traditional trespass theory, even when the act alleged to consti-
tute a trespass occurred away from the complaining landowner’s
premises. see, Miller v. Carnation Company, 33 colo. app. 62,
68, 516 p.2d 661, 664 (1973) (interpreting restatement (second)
of torts § 158 (1965) and finding that “landowner who sets in
motion a force which, in the usual course of events, will damage
property of another is guilty of a trespass on such property”);
Western Union Telegraph Co. v. Bush, 191 ark. 1085, 1090, 89
s.W.2d 723, 725 (1935) (“[i]t is sufficient if the wrongdoer actu-
ally set in motion some dangerous agency which in itself, though
far distant from the wrongdoer, inflicts a wrong, such is a ‘break-
ing of the close,’ and for such trespass relief is granted”).

the holmbergs rely on Cornwall v. Garrison, 59 Idaho 287,
81 p.2d 1094 (1938), in support of their argument that the instant
case involves only an indirect trespass. In that case, the court
held that one who constructs a sewer beneath a city street is not
the owner of the sewer and thus cannot enjoin its use by another.
this holding is factually inapplicable to the instant case because
it is undisputed that the Lamberts do have a private ownership
interest in at least one portion of the sewer system through which
the holmbergs are emitting waste material. moreover, the
Lamberts’ private sewerline is not located beneath a public street.
the rationale of Cornwall thus does not aid us in resolving the
instant dispute.

[5] this court has never considered whether to recognize the
doctrine of indirect trespass. We need not do so here because we
conclude that the record establishes that the holmbergs’ act of
connecting to the sewer system beneath 48th avenue constituted
a trespass on the Lamberts’ property under traditional trespass
principles. sewage released by the holmbergs at the connection
point necessarily passes through the Lamberts’ private sewerline
before reaching the city sewer system, and thus it is more than a
“substantial certainty” that the connection will ultimately result
in a trespass on the Lamberts’ private line. see restatement,
supra. When the sewage emitted from the holmberg residence
ultimately enters the Lamberts’ private sewerline, it constitutes a
continuous and repeated trespass on that segment of sewerline
located beneath the Lamberts’ undeveloped property, inasmuch
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as a trespass can be committed on, above, or beneath the surface
of the land. see restatement, supra, § 159.

prOprIety Of INJuNctIve reLIef

[6] an injunction is an extraordinary remedy and ordinarily
should not be granted except in a clear case where there is actual
and substantial injury. such a remedy should not be granted un -
less the right is clear, the damage is irreparable, and the remedy
at law is inadequate to prevent a failure of justice. Harders v.
Odvody, 261 Neb. 887, 626 N.W.2d 568 (2001); Central States
Found. v. Balka, 256 Neb. 369, 590 N.W.2d 832 (1999).

[7-9] When simple acts of trespass are involved, equity gener-
ally will not act. see Harders, supra. however, where the nature
and frequency of trespasses are such as to prevent or threaten the
substantial enjoyment of the rights of possession and property in
land, an injunction will be granted. Id. Where an injury commit-
ted by one against another is continuous or is being constantly
repeated, so that complainant’s remedy at law requires the bring-
ing of successive actions, that remedy is inadequate and the in -
jury will be prevented by injunction. Lackaff v. Bogue, 158 Neb.
174, 62 N.W.2d 889 (1954). In such cases, equity looks to the
nature of the injury inflicted, together with the fact of its constant
repetition, or continuation, rather than to the magnitude of the
damage inflicted, as the ground of affording relief. Id. an ade-
quate remedy at law means a remedy which is plain and complete
and as practical and efficient to the ends of justice and its prompt
administration as the remedy in equity. Standard Oil Co. v.
O’Hare, 122 Neb. 89, 239 N.W. 467 (1931).

In other cases involving continuous and repeated trespasses,
we have concluded that injunctive relief was proper without
requiring the landholder to show anything other than nominal
damages. Harders, supra (adjacent landowners properly en -
joined from using farm lane even though use did not harm land-
holder); Thomas v. Weller, 204 Neb. 298, 281 N.W.2d 790 (1979)
(injunction proper where one repeatedly moved sand in duck-
blind, even though no evidence of damage or irreparable harm);
Van Donselaar v. Conkey, 177 Neb. 169, 128 N.W.2d 390 (1964)
(injunction proper to prevent repeated trespass on farmland);
Jurgens v. Wiese, 151 Neb. 549, 554, 38 N.W.2d 261, 264 (1949)
(“[e]quity will interfere by injunction to prevent destruction of a
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hedge . . .”); Fenster v. Isley, 143 Neb. 888, 11 N.W.2d 822
(1943) (injunction proper against one who continually trespassed
upon land to harvest).

case law from other jurisdictions also generally supports the
award of injunctive relief in situations involving repeated tres-
passes into sewer systems. for example, in Underwood v. West
Point Manufacturing Company, 270 ala. 114, 116 so. 2d 575
(1959), the homeowner’s action in connecting to a private sew-
erline was held to be a continuous trespass for which there was
no adequate remedy at law, entitling the owner of the sewer sys-
tem to injunctive relief. see, also, Newport Manor v. Carmen
Land Co., 82 so. 2d 127 (fla. 1955) (builder of private sewer
can compel unauthorized user to disconnect); Atkinson Trust
& Sav. Bank v. DeRoo, 332 Ill. app. 251, 75 N.e.2d 46 (1947)
(injunction proper to prevent tap into a private drain where con-
nection would cause overload); Kittrell v. Angelo, 170 ark. 982,
282 s.W. 363 (1926) (same).

[10-12] however, a continuous and repeated trespass does not
automatically demand injunctive relief, because an action for in -
junction sounds in equity. see, Loontjer v. Robinson, 266 Neb.
902, 670 N.W.2d 301 (2003); Stoetzel & Sons v. City of Hastings,
265 Neb. 637, 658 N.W.2d 636 (2003). equity is not a rigid
 concept, and its principles are not applied in a vacuum. rather,
equity is determined on a case-by-case basis when justice and
fairness so require. Manker v. Manker, 263 Neb. 944, 644
N.W.2d 522 (2002). moreover, the writ of injunction is not a
“ ‘writ of right,’ ” and, particularly when the interests of the pub-
lic are involved, may be withheld “ ‘when it is likely to inflict
greater injury than the grievance complained of.’ ” McCubbin v.
Village of Gretna, 174 Neb. 139, 145, 116 N.W.2d 287, 291
(1962). stated another way,

[a] court of equity can never be justified in making an
inequitable decree. If the protection of a legal right even
would do a plaintiff but comparatively little good and would
produce great public or private hardship, equity will with-
hold its discreet and beneficent hand and remit the plaintiff
to his legal rights and remedies.

McCann v. Chasm Power Co., 211 N.y. 301, 305, 105 N.e. 416,
417 (1914).
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the function of the sewerline at issue in this action is a mat-
ter of significant public concern because proper disposition of
sewage is “an absolute essential.” City of Omaha v. Matthews,
197 Neb. 323, 326, 248 N.W.2d 761, 763 (1977). see, also,
Bedford Township v Bates, 62 mich. app. 715, 233 N.W.2d 706
(1975) (generally discussing importance of sewer systems to
public health). the relationship between a private sewer system
and nearby public systems is a factor which other courts have
weighed in deciding whether to grant injunctive relief for a con-
tinuous and repeated trespass involving sewerlines. although
the court in Underwood ultimately concluded that injunctive
relief was proper, it expressly considered the public interest,
noting that there was no indication in the record that the land-
owner’s sewage system was “so effected with a public interest
as to entitle all property owners in the vicinity who are willing
to pay a reasonable fee to connect with it.” 270 ala. at 118, 116
so. 2d at 578. similarly, the court in Atkinson Trust & Sav. Bank
noted that there was no evidence that the private sewer at issue
was “an integral part of the public sewer system of the village.”
332 Ill. app. at 255, 75 N.e.2d at 49. In Bradley v. Schwab, 3
Ohio app. 359 (1914), the court refused to enjoin a connection
to a private sewer, specifically finding that there was no show-
ing that the tap resulted in an overburden on the system.

thus, although the trespass in this case was repeated and con-
tinuous, we conclude that equity requires a balancing of the
degree to which it impaired the Lamberts’ property rights against
the public interest in proper disposition of sewage in order to
determine whether the trespass should be enjoined. the trespass,
while real, was largely imperceptible. unlike the circumstances
in Atkinson Trust & Sav. Bank and Kittrell, there is no proof that
the infusion of the holmbergs’ sewage commingled with that
originating in the two sanitary and improvement districts would
overload or even threaten the capacity of the private sewerline.
also, the record reflects that the holmbergs have always stood
ready to pay connection fees and a proportionate share of future
maintenance costs on the same basis as homeowners in sId’s 5
and 9, a pledge repeated by their counsel during oral argument of
this appeal. thus, the nature of the trespass at issue here results in
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only minimal interference with the Lamberts’ possessory interest
in their property.

unlike the complainant in Underwood v. West Point Manu -
facturing Company, 270 ala. 114, 116 so. 2d 575 (1959), the
Lamberts do not operate a private sewage disposal system. their
sewerline connects at both ends to public sewerlines and is,
therefore, a conduit through which sewage flows from public
sewers to the sewage system of the city of columbus. the record
thus establishes that the Lamberts’ private sewerline has become
an integral part of a public sewer system. all of the sewer sys-
tems in the area of the holmberg residence ultimately connect
to the Lamberts’ private line prior to connecting to the city’s
sewer system. the public interest would not be served, and in -
deed could be harmed, if the holmbergs were prevented from
connecting to a public sewer system having a privately owned
segment, where they are willing to pay for the privilege of using
that segment on the same terms as other users and their use
would not overload or otherwise harm the system. thus, while
permitting the holmbergs’ connection will nominally impede
the Lamberts’ exclusive rights to possession of their sewerline,
we conclude that such impediment is outweighed by the public
interest in efficient and safe disposal of sewage. Neither equity
nor the public interest is served by permitting the owner of a pri-
vate sewerline connecting public sewer systems to unreasonably
deny access.

On the unique facts of this case, we conclude on de novo
review that injunctive relief for the continuous and repeated tres-
pass is not proper. any failure of the holmbergs to pay connec-
tion fees and a proportionate share of future maintenance costs
can be adequately remedied by an action at law. the same is true
with respect to the Lamberts’ allegations that the holmbergs’
connection reduces by one the number of currently undeveloped
lots which can eventually be connected to the sewer system.
here, the legal remedy available to the Lamberts is at least as
“plain and complete and as practical and efficient to the ends of
justice and its prompt administration” as the remedy of injunc-
tive relief. Standard Oil Co. v. O’Hare, 122 Neb. 89, 93, 239
N.W. 467, 469 (1931).
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cONcLusION
for the reasons discussed, we affirm the judgment of the dis-

trict court denying injunctive relief.
affIrmed.

WrIght, J., not participating.
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connolly, J.
metropolitan utilities district of omaha (mud) appeals the

district court’s order affirming a decision of the nebraska public
service commission (psc). the psc ordered mud to cease and
desist construction of a gas main extension. aquila, inc., mud’s
competitor, filed a formal complaint with the psc for a determi-
nation that mud’s proposed extension was not in the public
interest as required by neb. rev. stat. § 57-1303 (reissue 2004).
the psc found that mud’s extension was not in the public inter-
est and ordered mud to cease and desist construction. applying
the factors set out in § 57-1303, the court found that the proposed
extension was not in the public interest and affirmed the psc’s
order. on appeal, mud contends that the psc lacked jurisdiction
over the matter or, in the alternative, that the extension is in the
public interest. Because the record reflects competent evidence
to support the district court’s finding, we affirm.

i. BackGround

1. terms and General BackGround

mud is a political subdivision operating as a natural gas and
water utility in the city of omaha and in sarpy county, nebraska.
aquila, an investor-owned natural gas utility, operates in areas of
sarpy county. aquila and mud are distributors of natural gas
and have contracts with northern natural Gas (northern), which
supplies natural gas to distributors in the area.

northern transfers the natural gas to each of its distributors at
a servicing town border station (tBs). each tBs serves only one
distributor and is designed to supply a specific amount of natural
gas. tBs’s operate independently of each other and are designed
and used by mud, but are owned by northern.
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according to mud, urban encroachment around a tbs can
create safety issues. mud prefers to have its tbs’s equally
spaced around the perimeter of its service area and in undevel-
oped areas. When it builds a tbs, it considers the current cus-
tomer load and the potential for new customers. according to
mud, it oversizes its tbs’s so that the zones of influence of
each tbs overlap if there is a loss of service from any particular
tbs.

2. dIsputed Issue

at issue is a new tbs built at 174th street and fairview road
in sarpy county (fairview tbs) for extension of three sepa-
rate gas mains to connect mud’s southwest service area to the
fairview tbs. mud has added 8,000 customers in the area in
the past 3 years and expects to add about 3,000 more each year.

In 2002, mud’s board of directors authorized the extension of
its gas mains along u.s. highway 50 from 1,500 feet south of
u.s. highway 370 to fairview road and along fairview road
from highway 50 to 174th street. It also authorized the con-
struction of the fairview tbs. mud decided on the site for the
fairview tbs because it is located 51⁄2 miles south of mud’s
existing service border. mud previously considered six other
areas, but they were rejected for varying reasons, such as objec-
tions by aquila, proximity to a school, proximity to a planned
business park, and future grade changes to the road.

mud and Northern then entered into a contribution agree-
ment which provided, among other things: (1) a contribution by
Northern of $4.35 million in aid of construction to mud payable
in september 2002, with Northern retaining ownership of the
branch line; (2) realignment of an amount of natural gas flow
from a tbs located at 84th and center streets (center street
tbs) to other mutually agreed-upon mud delivery points to
give Northern the ability to lower the branch line pressure; and
(3) reimbursement to Northern for the cost of the fairview tbs
up to $500,000 by mud. because of the contribution agreement,
the amount of natural gas per day at the center street tbs was
reduced and a portion moved to a tbs located at 175th and
center streets.
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In may 2003, aquila filed a formal complaint with the psc
seeking an order that mud’s proposed gasline extension under
the contribution agreement violated Neb. rev. stat. §§ 57-1301
to 57-1307 (reissue 2004) because it was not in the public inter-
est. the psc ultimately determined that the extension was not
in the public interest and entered an order to cease and desist
additional construction. mud appealed to the district court and
made the psc a party to the appeal. the psc unsuccessfully
sought to be dismissed from the action.

the district court affirmed. the court first rejected an argu-
ment that it lacked jurisdiction. the court next applied the pub-
lic interest factors under § 57-1303 and concluded that mud
failed to show that the extension was in the public interest.
mud appeals, and the psc cross-appeals.

II. assIgNmeNts Of errOr
mud assigns, rephrased and consolidated, that the district

court erred by (1) determining that it had jurisdiction and (2)
affirming the cease and desist order. On cross-appeal, the psc
assigns that the district court erred by not dismissing it from the
action.

III. staNdard Of revIeW
[1,2] the question of jurisdiction is a question of law, upon

which an appellate court reaches a conclusion independent of
the trial court. Gabel v. Polk Cty. Bd. of Comrs., 269 Neb. 714,
695 N.W.2d 433 (2005). In addition, the meaning of a statute is
a question of law. In re Petition of SID No. 1, 270 Neb. 856, 708
N.W.2d 809 (2006).

[3] a final order entered by a district court in a judicial re -
view under the administrative procedure act may be reversed,
vacated, or modified by an appellate court for errors appearing
on the record. Gracey v. Zwonechek, 263 Neb. 796, 643 N.W.2d
381 (2002).

[4] In an appeal under the administrative procedure act, an
appellate court will not substitute its factual findings for those of
the district court where competent evidence supports the district
court’s findings. Tyson Fresh Meats v. State, 270 Neb. 535, 704
N.W.2d 788 (2005).
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Iv. aNaLysIs

1. JurIsdIctION

mud first argues that the psc lacked jurisdiction over the
dispute because the extension’s purpose was operationally dri-
ven to maintain and enhance mud’s subsystem reliability and
capacity and was not for the extension of service to new cus-
tomers. according to mud, § 57-1303 applies only to exten-
sions of services to new customers. We disagree.

section 57-1303 provides in part:
No investor-owned natural gas utility or metropolitan

utilities district may extend or enlarge its natural gas ser-
vice area or extend or enlarge its natural gas mains or nat-
ural gas services unless it is in the public interest to do so.

under § 57-1306, the psc is given power to determine whether
an extension or enlargement is in the public interest:

If the investor-owned natural gas utility or the metropol-
itan utilities district disagrees with a determination by an
investor-owned natural gas utility or a metropolitan utilities
district that a proposed extension or enlargement is in the
public interest, the matter may be submitted to the public
service commission for hearing and determination in the
county where the extension or enlargement is proposed . .
. . In making a determination whether a proposed extension
or enlargement is in the public interest, the commission
shall consider the factors set forth in sections 57-1303 and
57-1304. the commission shall have no jurisdiction over a
metropolitan utilities district or natural gas utility beyond
the determination of disputes brought before it under sec-
tions 57-1301 to 57-1307.

[5,6] statutory language is to be given its plain and ordinary
meaning, and an appellate court will not resort to interpretation
to ascertain the meaning of statutory words which are plain,
direct, and unambiguous. McCray v. Nebraska State Patrol, ante
p. 1, 710 N.W.2d 300 (2006). further, we strictly construe juris-
dictional statutes. see Nebraska Dept. of Health & Human Servs.
v. Struss, 261 Neb. 435, 623 N.W.2d 308 (2001).

[7] the plain language of § 57-1303 states that it applies to
extensions or enlargements of a natural gas service area or
extensions or enlargements of natural gas mains or natural gas
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services. section 57-1306 specifically gives the psc jurisdic-
tion to determine whether extensions or enlargements are in the
 public interest. the statute does not limit the determination to
only extensions of service to new customers. Instead, it specifi-
cally includes enlargement of natural gas mains or services
without reference to new customers. under the plain language
of §§ 57-1303 and 57-1306, the psc had jurisdiction.

2. pubLIc INterest determINatIONs

mud contends that its extension is in the public interest.
section 57-1303 provides five factors to be considered when

determining whether an extension or enlargement is in the pub-
lic interest. under § 57-1303:

In determining whether or not an extension or enlargement
is in the public interest, the district or the utility shall con-
sider the following:

(1) the economic feasibility of the extension or enlarge-
ment;

(2) the impact the enlargement will have on the existing
and future natural gas ratepayers of the metropolitan utili-
ties district or the investor-owned natural gas utility;

(3) Whether the extension or enlargement contributes to
the orderly development of natural gas utility infrastructure;

(4) Whether the extension or enlargement will result in
duplicative or redundant natural gas utility infrastructure;
and

(5) Whether the extension or enlargement is applied in a
nondiscriminatory manner.

In addition, Neb. rev. stat. § 14-2117 (reissue 1997) provides
in part:

No metropolitan utilities district may extend or enlarge
its service area unless it is economically feasible to do so.
In determining whether or not to extend or enlarge its ser-
vice area, the district shall take into account the cost of such
extension or enlargement to its existing ratepayers.

We note that no one single factor may be dispositive to any
 particular case. cases may vary, and whether an extension is in
the public interest depends on the facts and circumstances of
each case.
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the district court found that the extension was not in the pub-
lic interest because mud (1) failed to prove it was economically
feasible, (2) failed to consider the impact on ratepayers, and (3)
did not take orderly development into consideration. the court
found that the extension was not redundant and that there was no
evidence of discriminatory purpose or effect.

(a) economic feasibility
mud argues that it has shown the economic feasibility of the

extensions. according to mud, the project was subjected to its
budget review and was determined to be economically feasible.
It also argues that any further analysis was not required because
the extensions are for increasing system performance and safety
instead of growth.

according to mud, it has shown economic feasibility for the
following reasons: (1) It considered expanding the capacity of
existing tbs’s, but believed that would not be feasible because
of area growth and because the reduction in pressure at the
center street tbs required a new tbs to meet demand; (2) the
fairview tbs location presented the best way to shore up and
maintain the system’s reliability in that section of the service
area; and (3) the extension required only slight grade changes in
the road, the area was not well populated, and the site location
was near a landfill, which site would likely not face future urban
encroachment.

although the extensions were included in mud’s budget
process for determining feasibility of the budgeted items, mud
stated in its answers to interrogatories that because Northern pro-
vided money to mud that it used for the project, “no further eco-
nomic feasibility analysis was needed.” at a hearing before the
psc, a mud employee admitted that an independent economic
feasibility study was not completed, but that a “ballpark number”
or analysis was performed. also, mud’s argument that it failed
to do an economic feasibility study because the extension was for
enhanced system reliability is undermined by the testimony of
mud’s senior gas designer. he testified that the fairview tbs
was sized for future growth. In addition, the record reflects that
Northern plans to apply to the federal energy regulatory
commission (ferc) to seek recovery of $4.35 million from its
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ratepayers. the court found that “if Northern is successful in its
application, ratepayers of mud and aquila will be required to
pay a portion of the payment through their rates.”

the district court found that mud did not complete a before-
the-fact economic feasibility analysis of the extension. the court
noted that although the extensions were intended in part to make
up for loss of capacity at the center street tbs, the extension’s
primary purpose was for growth. the court discounted mud’s
argument that it considered economic feasibility as part of the
budget process. the court stated: “section 57-1303(1) requires a
specific economic feasibility analysis of a proposed extension or
enlargement, not a generic representation that, through the gen-
eral course of doing business, economic feasibility is considered
for each project for which there is capital expenditure authoriza-
tion through normal budgetary process.”

the court noted that it was possible for costs to get passed to
ratepayers if Northern were successful in its application to the
ferc to recover the $4.35 million paid under the contribution
agreement and if the cost reimbursed to Northern for the fairview
tbs were passed to ratepayers. the court also concluded that
before mud extended or enlarged its service area, it had to com-
ply with § 14-2117, which requires a determination of economic
feasibility, taking into account the effect of the extension or en -
largement on ratepayers.

We determine that the district court’s findings are supported
by competent evidence. the record shows that an economic
 feasibility study was not completed before the extension was
started. the record contains evidence that when the extension
was considered in the budget process, mud failed to consider
that it would have to reimburse Northern up to $500,000 for the
fairview tbs. further, although mud contends that the exten-
sion was for an upgrade to system reliability and safety, the rec-
ord contains competent evidence to support the district court’s
conclusions that the primary purpose for the extension was for
growth. yet, mud did not consider the system’s growth as a
 factor when considering economic feasibility of the extension.
thus, there was competent evidence to support the conclusion of
the district court that mud failed to determine economic feasi-
bility before it began the extension and, thus, violated § 14-2117.
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accordingly, we determine that the district court’s finding that
mud failed to show that the extension was economically feasi-
ble was supported by competent evidence.

(b) Impact on ratepayers
mud argues that the district court wrongly determined that it

failed to consider the impact on ratepayers. mud argues that any
rate increase would be offset by increased reliability and im -
provement to its system and that the extension would resolve the
safety and capacity issues at the center street tbs. according to
mud, it would cost more to make changes at the center street
tbs to fix the safety and capacity concerns.

because the fairview tbs was designed to accommodate
projected use 5 years into the future, the court found that the pri-
mary purpose of the fairview tbs was to accommodate future
growth that could affect ratepayers. In addition, the court found
that although the fairview tbs was developed to meet future
capacity, the evidence failed to show when it would require full
capacity. the court found that if Northern were successful in its
application to the ferc to recover the $4.35 million paid to
mud under the contribution agreement, a percentage of those
costs would be passed to mud and aquila ratepayers. Likewise,
it found that ratepayers would be responsible for the cost of
mud’s reimbursement to Northern.

as previously stated, mud failed to consider the potential
effect on ratepayers. the record reflects that the fairview tbs
was constructed with growth in mind and is designed to be over-
sized for at least 5 years. although mud states that it needs to
consider future customers and oversizes tbs’s to cover for loss
of service, mud was still required to consider the effect of such
items on ratepayers. In addition, such determinations were
required before mud undertook construction. despite mud’s
arguments that it determined there was no effect on ratepay-
ers, the record supports the court’s determinations that the ex -
tension’s purpose was to accommodate mud’s growth and that
how the growth impacted its ratepayers was not properly con-
sidered. accordingly, we find there was competent evidence to
support the court’s factual findings concerning the impact on
ratepayers.
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(c) Orderly development of Infrastructure
mud contends that the court erred when it determined that the

extension did not contribute to the orderly development of the
natural gas infrastructure. mud argues it considered evidence of
safety concerns and that it considered and rejected a number of
alternate tbs sites.

the court found that although the fairview tbs would pro-
vide some relief at the center street tbs and mud provided
reasons for its location, the location was established for the pri-
mary purpose of establishing a foothold in an area fertile for
future customers. the court stated that although such a decision
might be good business acumen, it did not consider whether the
extension promoted orderly development of the infrastructure.

as in the sections regarding feasibility and impact, the record
contains evidence that mud chose to place the fairview tbs
near the edge of its existing borders and in a location that would
place it in an area of high future growth. the record also supports
the conclusion that although relief for the center street tbs was
a factor, the goal of growth was a primary factor. the district
court’s findings that mud failed to show that the extension con-
tributed to orderly development were supported by competent
evidence. because we find that the court’s factual findings in all
respects were supported by competent evidence, we affirm.

3. crOss-appeaL

the psc contends that it was not a required party to the appeal
under Neb. rev. stat. § 84-917 (reissue 1999) because its main
role in the action was to act as a neutral factfinding body.

since august 2003, appeals of psc orders are in accordance
with the administrative procedure act. Neb. rev. stat. § 75-136
(reissue 2003). section 84-917(2)(a) provides in part:

proceedings for review shall be instituted by filing a peti-
tion in the district court of the county where the action is
taken within thirty days after the service of the final deci-
sion by the agency. all parties of record shall be made par-
ties to the proceedings for review. If an agency’s only role
in a contested case is to act as a neutral factfinding body,
the agency shall not be a party of record. In all other cases,
the agency shall be a party of record.
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[8,9] an administrative agency is a neutral factfinding body
when it is neither an adversary nor an advocate of a party. In re
Application of Metropolitan Util. Dist., 270 Neb. 494, 704
N.W.2d 237 (2005). see Zalkins Peerless Co. v. Nebraska Equal
Opp. Comm., 217 Neb. 289, 348 N.W.2d 846 (1984). however,
when an administrative agency acts as the primary civil enforce-
ment agency, it is more than a neutral fact finder and is a required
party. In re Application of Metropolitan Util. Dist., supra. see
Becker v. Nebraska Acct. & Disclosure Comm., 249 Neb. 28, 541
N.W.2d 36 (1995).

We recently noted that the overall power of the psc concern-
ing natural gas utilities gave the psc the authority to set condi-
tions on certifications, resolve disputes, investigate complaints,
and issue and enforce orders. In re Application of Metropolitan
Util. Dist., supra, citing Neb. rev. stat. § 66-1804(1) (reissue
2003). In that case, mud submitted an application seeking certi-
fication as a competitive natural gas provider. We determined that
under the authority given to the psc, the psc was not acting as a
neutral factfinding body and was a proper party to the action.

here, the psc jurisdiction extends to §§ 57-1301 to 57-1307.
section 57-1306, however, limits the role of the psc, providing
in part as follows:

If the investor-owned natural gas utility or the metropol-
itan utilities district disagrees with a determination by an
investor-owned natural gas utility or a metropolitan utilities
district that a proposed extension or enlargement is in the
public interest, the matter may be submitted to the public
service commission for hearing and determination in the
county where the extension or enlargement is proposed and
shall be subject to the applicable procedures provided in
sections 75-112, 75-129, and 75-134 to 75-136. In making
a determination whether a proposed extension or enlarge-
ment is in the public interest, the commission shall consider
the factors set forth in sections 57-1303 and 57-1304. The
commission shall have no jurisdiction over a metropolitan
utilities district or natural gas utility beyond the determi-
nation of disputes brought before it under sections 57-1301
to 57-1307.

(emphasis supplied.)
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here, the psc was not acting as a certifying agency or the pri-
mary civil enforcement agency. Nor was the psc acting in the
role of an adversarial party or enforcing a previous order. Instead,
the psc was acting as a factfinding body to determine the valid-
ity of aquila’s complaint seeking a cease and desist order. In this
circumstance, we determine that the psc was not a necessary
party to the action. therefore, the district court should have dis-
missed the psc from the appeal.

v. cONcLusION
We determine that the psc and the district court had jurisdic-

tion over the action. We further determine that the record con-
tains competent evidence to support the district court’s factual
determination that the extension was not in the public interest.
On cross-appeal, we agree that the psc was not a necessary party
to the appeal. accordingly, we affirm the cease and desist order,
but direct that the psc be dismissed from the action.

affIrmed WIth dIrectION.
WrIght, J., not participating.

state Of Nebraska ex reL. cOuNseL fOr dIscIpLINe

Of the Nebraska supreme cOurt, reLatOr,
v. mIchaeL g. reILLy, respONdeNt.

712 N.W.2d 278

filed april 21, 2006.    No. s-05-1035.

Original action. Judgment of disbarment.

heNdry, c.J., WrIght, cONNOLLy, gerrard, stephaN,
mccOrmack, and mILLer-LermaN, JJ.

per curIam.
INtrOductION

this is an attorney reciprocal discipline case in which the
office of the counsel for discipline of the Nebraska supreme
court, relator, filed a motion for reciprocal discipline against
respondent, michael g. reilly.
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facts
respondent was admitted to the practice of law in the state of

Nebraska on september 3, 1982. On January 13, 2006, the Iowa
supreme court revoked respondent’s license to practice law in
the state of Iowa. see Iowa Supreme Ct. Atty. Disc. Bd. v. Reilly,
708 N.W.2d 82 (Iowa 2006). the Iowa supreme court’s opinion
reflects that as a result of an “uncontrollable gambling habit that
left him constantly in need of funds,” respondent misappropri-
ated from his law firm’s trust account over $96,000 belonging to
one client. Id. at 85. respondent later repaid certain of the mis-
appropriated moneys by writing a check on his personal bank
account, but the bank account from which he paid those moneys
had insufficient funds, and the bank that had cleared the check
“was saddled with a $96,000 overdrawn account,” which was not
repaid for more than 1 year. Id. at 83. the Iowa supreme court
revoked respondent’s license due to respondent’s “misappropria-
tion of client funds [and a] check-kiting scheme undertaken in an
effort to replace the [misappropriated] funds.” see id. at 85.

On or about august 30, 2005, relator, through the chairperson
of the committee on Inquiry of the second Judicial district,
moved this court to temporarily suspend respondent from the
practice of law in the state of Nebraska pending an investigation
into the disciplinary charges then pending against respondent in
Iowa. On October 19, this court entered an order temporarily
suspending respondent from the practice of law. On January 17,
2006, relator filed a motion for reciprocal discipline, based upon
the Iowa supreme court’s revocation of respondent’s license to
practice law in Iowa. On february 15, this court entered a show
cause order directing the parties to show cause why this court
should or should not enter an order imposing the identical dis -
cipline, or greater or lesser discipline, as the court deemed ap -
propriate, pursuant to Neb. ct. r. of discipline 21 (rev. 2001).
respondent filed a response to our show cause order, in effect
admitting the essential facts that resulted in the revocation of his
license to practice law in Iowa.

aNaLysIs
We have stated that “[t]he basic issues in a disciplinary pro-

ceeding against a lawyer are whether discipline should be imposed
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and, if so, the type of discipline appropriate under the circum-
stances.” State ex rel. Counsel for Dis. v. Jones, 270 Neb. 471, 478,
704 N.W.2d 216, 223 (2005). In a reciprocal discipline proceed-
ing, “a judicial determination of attorney misconduct in one juris-
diction is generally conclusive proof of guilt and is not subject to
relitigation in the second jurisdiction.” State ex rel. Counsel for
Dis. v. Petersen, 267 Neb. 176, 177, 672 N.W.2d 637, 638 (2004).
We therefore determine that the imposition of discipline is appro-
priate in this case.

With respect to the type of discipline appropriate in an indi-
vidual case, we have stated that “[e]ach case justifying discipline
of an attorney must be evaluated individually in light of the par-
ticular facts and circumstances of that case.” State ex rel. Counsel
for Dis. v. Hart, 270 Neb. 768, 771, 708 N.W.2d 606, 609 (2005).
Neb. ct. r. of discipline 4 (rev. 2004) provides that the follow-
ing may be considered by the court as sanctions for attorney mis-
conduct: (1) disbarment; (2) suspension for a fixed period of
time; (3) probation in lieu of suspension, on such terms as the
court may designate; (4) censure and reprimand; or (5) tempo-
rary suspension. for purposes of determining the proper disci-
pline of an attorney, this court considers the attorney’s acts both
underlying the events of the case and throughout the proceeding.
State ex rel. Counsel for Dis. v. Horneber, 270 Neb. 951, 708
N.W.2d 620 (2006). We apply these factors to the instant recip-
rocal discipline case.

We have noted that the determination of an appropriate pen-
alty to be imposed on an attorney requires consideration of any
mitigating factors. State ex rel. Counsel for Dis. v. Hart, supra.
respondent urges as a mitigating factor his “addiction to gam-
bling.” We have taken this into account; however, any mitigating
effect that might have resulted from this condition is overshad-
owed by the facts in the instant case. We agree with the Iowa
supreme court, which stated that “[u]nfortunately, [respondent’s
gambling] is a matter which, although regrettable and cause for
sympathy, does not obviate the seriousness of the improper attor-
ney conduct that has occurred.” Iowa Supreme Ct. Atty. Disc. Bd.
v. Reilly, 708 N.W.2d 82, 85 (Iowa 2006).

We have considered the case file and the applicable law. upon
due consideration, the court finds that respondent should be
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 disbarred from the practice of law in the state of Nebraska,
effective immediately.

cONcLusION
the motion for reciprocal discipline is granted. It is the judg-

ment of this court that respondent should be and is hereby dis-
barred from the practice of law in the state of Nebraska, and we
therefore order him disbarred from the practice of law, effective
immediately. respondent shall forthwith comply with Neb. ct.
r. of discipline 16 (rev. 2004), and upon failure to do so, he shall
be subject to punishment for contempt of this court. furthermore,
respondent is directed to pay costs and expenses in accordance
with Neb. rev. stat. §§ 7-114 and 7-115 (reissue 1997) and Neb.
ct. r. of discipline 10(p) (rev. 2005) and 23 (rev. 2001) within
60 days after an order imposing costs and expenses, if any, is
entered by this court.

JudgmeNt Of dIsbarmeNt.

state Of Nebraska, appeLLee, v.
steveN a. LIstON, appeLLaNt.

712 N.W.2d 264

filed april 21, 2006.    No. s-05-1046.

1. Judgments: Pleadings: Appeal and Error. regarding questions of law presented by

a motion to quash, an appellate court is obligated to reach a conclusion independent

of the determinations reached by the trial court.

2. Constitutional Law: Statutes. a challenge to a statute, asserting that no valid appli-

cation of the statute exists because it is unconstitutional on its face, is a facial challenge.

3. Constitutional Law: Criminal Law: Statutes: Demurrer. In order to bring a con-

stitutional challenge to the facial validity of a criminal statute, the proper procedure is

to file a motion to quash or a demurrer.

4. Constitutional Law: Statutes: Pleas: Waiver. Once a defendant has entered a plea,

or a plea is entered for the defendant by the court, the defendant waives all facial con-

stitutional challenges to a statute unless that defendant asks leave of the court to with-

draw the plea and thereafter files a motion to quash.

5. Statutes: Legislature: Intent. a preamble or policy statement in a legislative act is

not generally self-implementing, but may be used, if needed, for assisting in inter-

preting the legislative intent for the specific act of which the statement is a part.

appeal from the district court for douglas county: gregOry

m. schatz, Judge. affirmed.
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casey J. quinn for appellant.

Jon bruning, attorney general, and corey O’brien for
appellee.

heNdry, c.J., cONNOLLy, gerrard, stephaN, mccOrmack,
and mILLer-LermaN, JJ., and haNNON, Judge, retired.

mccOrmack, J.
Nature Of case

appellant, steven a. Liston, was found guilty by a jury of
“on-line enticement of a child.” he appeals from the district
court’s order of conviction. Liston has asserted constitutional
challenges to the charging statute, Neb. rev. stat. § 28-320.02
(cum. supp. 2004). this appeal raises the issue of whether these
challenges were waived by Liston’s failure to request a with-
drawal of his not guilty plea before filing a motion to quash
asserting these challenges.

backgrOuNd
In January 2005, the state filed an information against Liston,

charging him with the following count, pursuant to § 28-320.02:
[O]n or about the 1st day of July, 2004, steveN a. LIstON
. . . did then and there knowingly or intentionally solicit,
coax, entice or lure a peace officer who is believed by such
person to be a child sixteen (16) years of age or younger, by
means of a computer, to engage in first degree sexual assault
and/or sexual assault of a child.

Liston and his counsel signed a form entitled “Written
arraignment and Waiver of physical appearance,” which was
filed with the court on January 25, 2005. the form provides in
relevant part:

pursuant to Neb.rev.stat. [§] 29-4206, I ____________,
defendant in the above-entitled action, waive my right to
physically appear for arraignment in district court and ask
the court to enter a plea of not guilty on my behalf subject
to the following pretrial motion(s) (if applicable) filed or to
be filed pursuant to statute:

___ plea in abatement
___ demurrer
___ motion to quash
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___ plea in bar
___ other: ____________

Liston marked an “x” beside “plea in abatement” and “motion
to quash.” the district court’s journal entry for february 3, 2005,
shows that pursuant to this waiver, the court entered Liston’s not
guilty plea “subject to any pretrial motions noted therein.”

On may 31, 2005, Liston filed a motion to quash the infor-
mation, asserting three constitutional challenges to § 28-320.02.
he alleged that the statute was facially vague, a violation of his
right of free speech, and an impermissible regulation of an in -
strumentality of interstate commerce. the district court over-
ruled his motion to quash without comment. a jury trial was
conducted on June 13 through 15, after which the jury returned
a verdict of guilty.

On June 17, 2005, Liston filed a notice of appeal from the
 district court’s overruling of his motion to quash. the Nebraska
court of appeals, however, summarily dismissed the appeal for
lack of jurisdiction pursuant to Neb. ct. r. of prac. 7a(2) (rev.
2001). State v. Liston, 13 Neb. app. lxxii (No. a-05-752, July 27,
2005), citing State v. Pruett, 258 Neb. 797, 606 N.W.2d 781
(2000) (holding that overruling of motion to quash does not af -
fect substantial right and is therefore not final, appealable order).
On august 31, Liston was sentenced to 3 years’ probation and
required to register as a sex offender. he also appealed from this
order and filed a notice of constitutional issues pursuant to Neb.
ct. r. of prac. 9e (rev. 2001) with his brief. this court granted
Liston’s petition to bypass the court of appeals.

assIgNmeNts Of errOr
Liston assigns that the district court erred in overruling his

motion to quash because § 28-320.02 is unconstitutionally vague,
a violation of the right of free speech, a violation of the equal
protection clause, and an unconstitutional regulation of inter-
state commerce.

staNdard Of revIeW
[1] regarding questions of law presented by a motion to

quash, an appellate court is obligated to reach a conclusion inde-
pendent of the determinations reached by the trial court. State v.
Al-Sayagh, 268 Neb. 913, 689 N.W.2d 587 (2004).
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analYsis
[2] liston contends that § 28-320.02 is facially unconstitu-

tional on four different grounds. a challenge to a statute, assert-
ing that no valid application of the statute exists because it is un -
constitutional on its face, is a facial challenge. State v. Hookstra,
263 neb. 116, 638 n.W.2d 829 (2002).

[3,4] in order to bring a constitutional challenge to the facial
validity of a criminal statute, the proper procedure is to file a
motion to quash or a demurrer. see State v. Hynek, 263 neb. 310,
640 n.W.2d 1 (2002). Pursuant to neb. Rev. stat. § 29-1812
(Reissue 1995), this court has held that once a defendant has
entered a plea, or a plea is entered for the defendant by the court,
the defendant waives all facial constitutional challenges to a stat-
ute unless that defendant asks leave of the court to withdraw the
plea and thereafter files a motion to quash. State v. Kubin, 263
neb. 58, 638 n.W.2d 236 (2002).

indisputably, liston did not seek to withdraw his plea of not
guilty before filing a motion to quash over 4 months after he had
filed his written arraignment with the court. liston contends that
he was not required to do so because the written arraignment
form that he signed authorized the district court to enter his plea
subject to his motion to quash. We therefore review the district
court’s authority to accept a conditional plea of not guilty.

[5] as noted, the form that liston signed referenced neb.
Rev. stat. § 29-4206 (Cum. supp. 2004). section 29-4206 does
not, however, authorize district courts to accept pleas of not
guilty on a conditional basis. Moreover, such an interpretation
would be inconsistent with the legislature’s statement of intent
in neb. Rev. stat. § 29-4201 (Cum. supp. 2004). a preamble 
or policy statement in a legislative act is not generally self-
implementing, but may be used, if needed, for assisting in inter-
preting the legislative intent for the specific act of which the
statement is a part. State v. Buckman, 267 neb. 505, 675 n.W.2d
372 (2004). section 29-4201 provides: “it is the intent and
 purpose of sections 29-4201 to 29-4207 to authorize . . . certain
district court arraignments by writing in criminal proceedings
consistent with the statutory and constitutional rights guaran-
teed by the Constitution of the United states and the
Constitution of nebraska.” (emphasis supplied.)
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the language of § 29-4201 demonstrates that the Legislature
did not intend to allow written arraignments to supersede
nebraska’s criminal procedure statutes. relevant here, the waiver
of defects statute, § 29-1812, specifically provides: “the accused
shall be taken to have waived all defects which may be excepted
to by a motion to quash, or a plea in abatement, by demurring to
an indictment or pleading in bar or the general issue.” (emphasis
supplied.)

a defendant’s waiver of defects under § 29-1812 is manda-
tory and does not permit a district court to entertain his or her
facial challenge to a statute raised in a motion to quash so long
as the defendant’s plea to the general issue still stands. nothing
in § 29-4206 contravenes the language of § 29-1812, nor did the
Legislature alter § 29-1812 at the time that neb. rev. stat.
§§ 29-4201 to 29-4207 (Cum. supp. 2004) were enacted. thus,
the Legislature is presumed to have retained the requirement
under § 29-1812 that a defendant must withdraw his or her plea
to the general issue before filing a motion to quash, even if the
defendant’s plea is entered pursuant to a written arraignment.
see State v. Neiss, 260 neb. 691, 701, 619 n.W.2d 222, 229-30
(2000) (“where a statute has been judicially construed and that
construction has not evoked an amendment, it will be presumed
that the Legislature has acquiesced in the court’s determination
of the Legislature’s intent”).

We conclude that a district court does not have authority to
permit a defendant to file a motion to quash challenging the
facial validity of a statute unless the defendant first obtains leave
to withdraw his or her plea of not guilty.

Liston also argues that even if the district court did not have
authority to make his plea subject to a motion to quash to be filed
in the future, he should still be allowed to challenge the statute’s
constitutionality because he detrimentally relied on a court-
provided form. Liston focuses on the phrase “subject to” in the
following sentence of the written arraignment: “I . . . ask the Court
to enter a plea of not guilty on my behalf subject to the following
pretrial motion(s) (if applicable) filed or to be filed pursuant to
statute.” (emphasis supplied.) He contends that “subject to” in
this context means that his plea was “contingent or dependent”
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upon his motion to quash to be filed in the future. supplemental
brief for appellant at 3.

We reject liston’s interpretation of the form. The same sen-
tence that liston relies upon also specifies that a defendant’s
pretrial motions have been filed or will be filed “pursuant to
statute.” pursuant to § 29-1812, once a defendant enters a plea
to the general issue, or the court enters a plea on behalf of the
defendant, he or she must withdraw the plea before filing a
motion to quash. State v. Kubin, 263 neb. 58, 638 n.W.2d 236
(2002). similarly, the form specifies that liston’s plea of not
guilty was subject only to applicable pretrial motions, and a
motion to quash is not applicable after a defendant enters a
plea to the charge unless the plea is first withdrawn. read with
nebraska’s criminal procedure statutes, this form cannot alter
the statutory requirement as set forth in § 29-1812.

conclUsion
We conclude that liston’s constitutional arguments on appeal

are procedurally barred because liston’s motion to quash was
not filed until almost 4 months after the court entered a plea of
not guilty on his behalf. he has therefore waived any defects
alleged in the motion.

affirmed.
WrighT, J., not participating.

The lamar company of nebraska, l.l.c., doing

bUsiness as lamar oUTdoor, and mercy road

limiTed parTnership, appellanTs, v. omaha zoning

board of appeals, ciTy of omaha, eT al., appellees,
and WaiTT oUTdoor, llc, and roberT miller

properTies, inc., inTervenors-appellees.
713 n.W.2d 406

filed april 27, 2006.    no. s-04-1300.

1. Zoning: Appeal and Error. on appeal, a district court may disturb the decision of a

zoning appeals board only when the decision was illegal or is not supported by the

evidence and is thus arbitrary, unreasonable, or clearly wrong.
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2. ____: ____. in reviewing a decision of the district court regarding a zoning appeal, the

standard of review is whether the district court abused its discretion or made an error

of law.

3. Appeal and Error. error without prejudice provides no ground for appellate relief.

4. Statutes. The meaning of a statute is a question of law.

5. Judgments: Appeal and Error. When reviewing questions of law, an appellate court

has an obligation to resolve the questions independently of the conclusion reached by

the trial court.

6. Statutes: Appeal and Error. in the absence of anything to the contrary, statutory lan-

guage is to be given its plain and ordinary meaning; an appellate court will not resort

to interpretation to ascertain the meaning of statutory words which are plain, direct,

and unambiguous.

appeal from the district court for douglas county: roberT v.
bUrkhard, Judge. affirmed.

aimee J. haley, of fullenkamp, doyle & Jobeun, for
 appellants.

donald p. dworak, of gross & Welch, p.c., for intervenors-
appellees.

alan m. Thelen, assistant omaha city attorney, for
 appellees.

hendry, c.J., connolly, gerrard, sTephan, and
mccormack, JJ., and hannon, Judge, retired.

mccormack, J.
naTUre of case

following the denial by the omaha zoning board of appeals
(board) of its application for a sign permit and request for vari-
ance, The lamar company of nebraska, l.l.c., doing business
as lamar outdoor (lamar), along with mercy road limited
partnership, its lessor (collectively appellants), appealed to the
douglas county district court. Waitt outdoor, llc (Waitt), and
robert miller properties, inc. (miller), filed a motion to inter-
vene, which was sustained. The district court affirmed the deci-
sion of the board denying the permit and variance. appellants
timely filed this appeal.

backgroUnd
The underlying facts are undisputed. lamar maintained an off-

premises advertising sign, a billboard, on property leased from
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miller and located at 6801 mercy road in omaha, nebraska. The
lease between lamar and miller was set to expire on august 31,
2003. lamar and miller attempted to renegotiate the lease but
were unable to reach an agreement. The terms of the lease
required lamar to remove the billboard at 6801 mercy road
within 30 days of the expiration of its lease.

after failing to reach an agreement with lamar, miller
entered into a lease agreement with Waitt for the construction
and maintenance of a new billboard, to be located at approxi-
mately the same location as lamar’s sign. on may 19, 2003,
Waitt applied to the city planning department for a sign permit.
on may 29, Waitt requested from the board certain variances,
which were necessary because the new billboard would be lo -
cated within 150 feet of a recreational trail which was in an area
zoned for residential use. a hearing was scheduled on Waitt’s
application on July 17, but was held over due to a determination
that Waitt also needed a variance regarding the size of the sign
planned for the site. at its august 21 hearing, the board consid-
ered Waitt’s application, granted the necessary variances, and
issued the sign permit.

lamar, meanwhile, entered into a lease agreement on June 12,
2003, with mercy road limited partnership to construct and
maintain a billboard at 6855 mercy road, which is a parcel of
property adjacent to 6801 mercy road. The record establishes
that the proposed billboard locations on these two parcels were
within 700 feet of each other. on June 12, lamar also applied to
the city planning department for a sign permit. in that applica-
tion, lamar noted that it currently maintained a sign at 6801
mercy road and promised to remove that sign within 60 days
of the issuance of a permit for 6855 mercy road. lamar’s appli-
cation was denied, and in a letter dated June 24, 2003, explain-
ing the denial, the city planning department noted that “omaha
municipal code section 55-826(a)(3) requires 700 feet of spac-
ing between advertising sign locations. Waitt . . . has previously
applied for a billboard location at 6801 mercy road which is
pending before the . . . board . . . .” lamar appealed to the board
on June 30. its appeal was scheduled to be heard at the same July
17 meeting scheduled for Waitt’s application, but was held over
due to Waitt’s request for further variances made earlier at that
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meeting. lamar’s appeal was ultimately heard and denied on
august 21. at that same august 21 hearing, lamar alternatively
argued that it was entitled to a variance due to a “practical diffi-
culty or an unnecessary hardship” because of the board’s prior
approval of Waitt’s permit. That request was also denied.

appellants filed an appeal in the district court. Waitt and
miller (collectively intervenors) motioned to intervene. That
motion was sustained by the district court. after a hearing on
appeal, the district court affirmed the decision of the board.
appellants then filed this appeal. We moved this case to our
docket pursuant to our authority to regulate the caseloads of this
court and the nebraska court of appeals. see neb. rev. stat.
§ 24-1106(3) (reissue 1995).

assignmenTs of error
appellants assign, consolidated and restated, that the district

court erred in (1) sustaining intervenors’ motion to intervene,
(2) affirming the denial of lamar’s application for a sign permit,
and (3) affirming the board’s decision with respect to Waitt’s
permit application.

sTandard of revieW
[1,2] on appeal, a district court may disturb the decision of a

zoning appeals board only when the decision was illegal or is not
supported by the evidence and is thus arbitrary, unreasonable, or
clearly wrong. Eastroads v. Omaha Zoning Bd. of Appeals, 261
neb. 969, 628 n.W.2d 677 (2001). in reviewing a decision of the
district court regarding a zoning appeal, the standard of review is
whether the district court abused its discretion or made an error
of law. Id.

analysis

inTervenTion of WaiTT and miller

appellants first assign that the district court erred in sustain-
ing intervenors’ motion to intervene. The statutory right to inter-
vention is governed by neb. rev. stat. § 25-328 (cum. supp.
2004), which provides:

any person who has or claims an interest in the matter in
litigation, in the success of either of the parties to an action,
or against both, in any action pending or to be brought in
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any of the courts of the state of nebraska, may become a
party to an action between any other persons or corpora-
tions, either by joining the plaintiff in claiming what is
sought by the complaint, or by uniting with the defendants
in resisting the claim of the plaintiff, or by demanding any-
thing adversely to both the plaintiff and defendant, either
before or after issue has been joined in the action, and
before the trial commences.

appellants argue that intervention is inappropriate because
(1) the board adequately represents the interests of intervenors;
(2) intervenors have failed to allege facts sufficient to show a
direct and legal interest affected by the appeal before the district
court; (3) intervenors intervened at the intermediate appellate
level, rather than prior to trial as required by § 25-328; and (4)
intervenors failed to appear in opposition to lamar’s appeal
before the board.

[3] a review of the record shows that intervenors offered no
evidence at the hearing before the district court. While counsel
for intervenors did present oral argument to the district court at
that hearing, such argument was essentially a reiteration of the
board’s argument. moreover, in its brief before this court, the
arguments made by intervenors are the same as those made by
the board. We conclude that, even assuming the district court
erred in allowing intervenors leave to intervene at the intermedi-
ate appellate level, appellants were not prejudiced by that error.
error without prejudice provides no ground for appellate relief.
In re Applications T-851 & T-852, 268 neb. 620, 686 n.W.2d 360
(2004). accordingly, we need not address appellants’ arguments
with respect to intervention.

WheTher board erred in denying lamar’s applicaTion

in their second assignment of error, appellants assign that the
district court erred in affirming the board’s denial of lamar’s
application for a sign permit. appellants argue first that lamar’s
“[a]pplication complied with all requirements of the [omaha
municipal] code and lamar was entitled to a permit as a matter
of right.” brief for appellants at 26. in support of their argument,
appellants direct us to the definition of “advertising sign loca-
tion,” found at omaha mun. code, ch. 55, art. Xviii, § 55-822(b)
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(1980), and contend that Waitt’s pending application had no ef -
fect on lamar’s application because an “advertising sign loca-
tion” was “considered established upon issuance of a valid sign
permit.” § 55-822(b).

The board, however, argues that (1) neb. rev. stat. § 14-410
(reissue 1997) required that lamar’s application be denied due
to Waitt’s pending application and request for variances; (2) the
city planning department had a “first in time, first in right” pol-
icy to handle applications, thus Waitt’s application and request
for variances had to be resolved before lamar’s application could
be acted upon; and (3) due process dictated that Waitt’s applica-
tion and request for variances be resolved before lamar’s appli-
cation could be acted upon.

[4,5] The meaning of a statute is a question of law. In re
Petition of SID No. 1, 270 neb. 856, 708 n.W.2d 809 (2006).
When reviewing questions of law, an appellate court has an obli-
gation to resolve the questions independently of the conclusion
reached by the trial court. Magistro v. J. Lou, Inc., 270 neb. 438,
703 n.W.2d 887 (2005).

[6] in the absence of anything to the contrary, statutory lan-
guage is to be given its plain and ordinary meaning; an appellate
court will not resort to interpretation to ascertain the meaning
of statutory words which are plain, direct, and unambiguous.
Heitzman v. Thompson, 270 neb. 600, 705 n.W.2d 426 (2005).

section 14-410 provides in relevant part that “[a]n appeal
stays all proceedings in furtherance of the action appealed from
. . . .” a stay is defined as “[t]he postponement or halting of a
proceeding, judgment, or the like.” black’s law dictionary
1453 (8th ed. 2004). a plain reading of § 14-410, then, provides
that when Waitt filed its request for variances on may 29, 2003,
all proceedings in furtherance of that action were halted.

appellants argue, however, that § 14-410 is inapplicable, as
that statute only stays proceedings during an appeal, but that,
rather than filing an appeal, Waitt simply requested certain vari-
ances. alternatively, appellants argue that § 14-410 only oper-
ates to stay proceedings “ ‘in furtherance of the action appealed
from’ ” and that any appeal by Waitt had no effect on lamar’s
application. brief for appellants at 28.
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To begin, we disagree with appellants’ contention that Waitt
did not file an appeal, but instead only requested certain vari-
ances. according to the record, Waitt filed with the city planning
department an application for a sign permit on may 19, 2003.
due to the sign’s location adjacent to an area which was zoned
for residential use, the city planning department informed Waitt
that it could not issue the permit. on may 29, Waitt filed with
the board an application for a variance, requesting a waiver of
omaha mun. code, ch. 55, art. Xviii, § 55-826(a)(4) (1980),
which provided that a billboard could not be erected within 150
feet of an area zoned for residential use. in addition, Waitt sub -
sequently requested other variances. Though the request for
variances was not termed an “appeal,” a review of the record
indicates that the request was in response to the city planning
department’s action in initially denying Waitt’s application for a
sign permit.

moreover, neb. rev. stat. § 14-411 (reissue 1997) sets forth
a zoning board’s power to grant variances and provides in rele-
vant part:

Where there are practical difficulties or unnecessary hard-
ships in the way of carrying out the strict letter of such ordi-
nance, the board of appeals shall have the power in passing
upon appeals, to vary or modify the application of any of
the regulations or provisions of such ordinance relating to
the use, construction or alteration of buildings or structures
or the use of land, so that the spirit of the ordinance shall be
observed, public safety and welfare secured, and substantial
justice done.

(emphasis supplied.)
a plain reading of § 14-411 provides that a zoning board’s

power to grant variances exists as the board “pass[es] upon
appeals.” given this language, we conclude that a zoning board’s
variance power is appellate in nature. see 4 kenneth h. young,
anderson’s american law of zoning § 22.05 (4th ed. 1997).
even if we were to assume that Waitt’s request for variances was
not considered an appeal, an assumption which is not supported
by the record, we conclude that in granting those variances, the
board was exercising appellate jurisdiction. accordingly,
appellants’ contention that Waitt’s application for variances was
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not an appeal and thus did not implicate § 14-410 is without
merit.

We also disagree with appellants’ argument that lamar’s ap -
plication was not “in furtherance” of Waitt’s appeal. The zoning
ordinances at issue make it clear that, notwithstanding the zon-
ing board’s power to grant variances, there can be only one bill-
board in a 700-foot area. see § 55-826(a)(3). if lamar’s appli-
cation was to be approved and a permit issued while Waitt’s
appeal was pending, it would effectively deny Waitt its right of
appeal. it would make little sense for § 14-410 to stay proceed-
ings with respect to an appeal if another party was permitted to
render that appeal moot by altering the circumstances upon
which the appeal is based. The right to appeal from the denial of
an application for a sign permit cannot be protected unless the
statutory stay extends not only to the application at issue, but to
other applications that would affect an appellant’s ability to
obtain relief upon a successful appeal. Thus, we agree with the
board that under the circumstances of this case, § 14-410 gave
the board the authority to deny lamar’s application until such
time as Waitt’s application was resolved.

appellants also argue that the board should have granted
lamar’s request for a variance of the 700-foot rule. appellants
contend that the board created the hardship faced by lamar
when it granted Waitt’s requests for variances.

as noted, § 14-411 grants to zoning boards the discretion “to
vary or modify the application of any of the regulations or pro-
visions of such ordinance” in the event of “practical difficulties
or unnecessary hardships in the way of carrying out the strict
letter of such ordinance.” in Eastroads v. Omaha Zoning Bd. of
Appeals, 261 neb. 969, 979, 628 n.W.2d 677, 684 (2001), this
court held that

administrative boards such as the board of zoning appeals
provide “expertise and an opportunity for specialization
unavailable in the judicial or legislative branches. They are
able to use these skills, along with the policy mandate and
discretion entrusted to them by the legislature, to make
rules and enforce them in fashioning solutions to very com-
plex problems. Thus, their decisions are not to be taken
lightly or minimized by the judiciary.”
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Quoting Bowman v. City of York, 240 neb. 201, 482 n.W.2d
537 (1992).

our review of this issue is limited to the question of whether
the district court abused its discretion or made an error of law.
given the discretion granted to the board as outlined in
Eastroads, we cannot conclude that the district court either
abused its discretion or made an error of law in affirming the
board’s decision to deny lamar’s requested variance.

appellants’ second assignment of error is without merit.

disTricT coUrT’s pUrporTed affirmance

of WaiTT applicaTion

in their third and final assignment of error, appellants argue
that the district court erred when it found that “[t]he decisions
of the . . . board . . . ‘in granting Waitt’s application and deny-
ing lamar’s application on august 21, 2003, were not illegal;
were supported by the evidence; and were not arbitrary, unrea-
sonable or clearly wrong.’ ” (emphasis supplied.) in support of
their argument, appellants, citing Kuhlmann v. City of Omaha,
251 neb. 176, 556 n.W.2d 15 (1996), argue that the district
court’s review extended only to issues which were brought up
for review from the board and that the granting of Waitt’s appli-
cation was not properly before the district court.

although we agree with appellants that the district court
would have lacked jurisdiction to determine any issues related to
Waitt’s application, we do not read the district court’s order as
doing so. rather, we read the district court’s reference to the
Waitt application as merely the court’s recognition of the interre-
latedness of the two applications and not an attempt by the dis-
trict court to rule on the merits of Waitt’s application. appellants’
third and final assignment of error is without merit.

conclUsion
The decision of the district court is affirmed.

affirmed.
WrighT and miller-lerman, JJ., not participating.
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state of nebraska ex rel. Counsel for DisCipline

of the nebraska supreme Court, relator,
v. Gary D. mellor, responDent.

712 n.W.2d 817

filed may 5, 2006.    no. s-96-1290.

1. Disciplinary Proceedings: Appeal and Error. in attorney discipline and admission

cases, the nebraska supreme Court reviews recommendations de novo on the record,

reaching a conclusion independent of findings of the referee, provided, however, that

where credible evidence is in conflict on material issues of fact, it considers and may

give weight to the fact that the referee heard and observed the witnesses and accepted

one version of the facts rather than another.

2. Disciplinary Proceedings. in considering an application for reinstatement to the

practice of law, the nebraska supreme Court owes a solemn duty to protect the pub-

lic and the legal profession, which consideration must be performed without regard to

feelings of sympathy for the applicant.

3. ____. a mere sentimental belief that a disbarred lawyer has been punished enough

will not justify his or her restoration to the practice of law. the primary concern is

whether the applicant, notwithstanding the former misconduct, is now fit to be admit-

ted to the practice of law and whether there is a reasonable basis to believe that the

present fitness will permanently continue in the future.

4. ____. reinstatement after disbarment should be difficult rather than easy.

5. Disciplinary Proceedings: Proof. a disbarred attorney has the burden of proof to

establish good moral character to warrant reinstatement. this burden must be met by

clear and convincing evidence. the proof of good character must exceed that required

under an original application for admission to the bar, in that it must overcome the for-

mer adverse judgment as to the applicant’s character.

6. ____: ____. the more egregious the misconduct, the heavier an applicant’s burden to

prove his or her present fitness to practice law.

7. Attorneys at Law. the practice of law is a profession which can be attended by sig-

nificant stress, and a lawyer’s inability to manage such stress can harm the interests

of a client.

8. Disciplinary Proceedings: Attorneys at Law. in addition to moral reformation, an

applicant for reinstatement after disbarment must also otherwise be eligible for admis-

sion to the bar as in an original application.

original action. application denied.

kent l. frobish, assistant Counsel for Discipline, for relator.

James r. kozel for respondent.

henDry, C.J., Connolly, GerrarD, stephan, and
miller-lerman, JJ., and hannon, Judge, retired.
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per Curiam.
Gary D. mellor was disbarred by this court on June 20, 1997.

State ex rel. NSBA v. Mellor, 252 neb. 710, 565 n.W.2d 727
(1997). on June 24, 2005, he filed an application for reinstate-
ment of his license to practice law in nebraska. Counsel for
Discipline filed a resistance to the application, and we appointed
a referee pursuant to neb. Ct. r. of Discipline 10(v) (rev. 2005).
after conducting an evidentiary hearing, the referee recom-
mended denial of the application, and mellor filed exceptions.
the matter was then briefed and argued to this court. upon con-
sideration of the record and the arguments of counsel, we deny
mellor’s application for reinstatement.

faCts
mellor was admitted to the nebraska bar in 1989. in 1997,

he was disbarred after voluntarily surrendering his license and
admitting that he violated Canon 1, Dr 1-102(a)(1), (3), and (6)
of the Code of professional responsibility as adopted by the
nebraska supreme Court. see State ex. rel. NSBA v. Mellor,
supra. mellor’s violations of the code resulted from his con -
viction for violating 18 u.s.C. §§ 2 and 2252(a)(2) (1994) by
knowingly and intentionally receiving a visual depiction of a
minor engaging in sexually explicit conduct that was mailed,
shipped, or transported by computer in interstate commerce.
mellor entered a guilty plea in the u.s. District Court for the
District of kansas, admitting that he committed the charged fel-
ony offense. Consistent with federal sentencing guidelines in
place at the time of his conviction, mellor was sentenced to 366
days in prison, to be followed by 2 years of supervised release.
he received credit for good time and was released after he had
been incarcerated for 101⁄2 months.

after his release, mellor moved to omaha, nebraska, and
sought treatment with a counselor he had been seeing prior to his
incarceration. he was referred to another counselor and contin-
ued in counseling from 1998 to 2005, for the most part with
marlys oestreich, who testified on his behalf. During that time,
he successfully completed his term of supervised release.

based upon her initial evaluation, oestreich concluded that
mellor was in the early stages of sexual addiction. however, she
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concluded that he did not have pedophilic tendencies. oestreich
developed a course of therapy for mellor and measured his
progress based on several criteria. at the hearing on october 28,
2005, she testified that mellor had made “excellent” progress in
dealing with his addiction. oestreich testified that she had no
concerns from a clinical standpoint that readmitting mellor to the
practice of law would endanger any member of the public and
that through his treatment, he was able to use more appropriate
tools to deal with stress.

mellor has no criminal record other than the 1996 conviction
which resulted in his disbarment. he has maintained gainful
employment since his release, working for the same employer in
the field of retail sales for the past 4 years. he obtained and held
a real estate broker’s license from august 1998 until at least July
2004 and, at the time of the hearing, was in the process of seek-
ing a professional license to be a drug and alcohol counselor. as
part of his practicum requirement, mellor volunteers at a home-
less shelter that provides inpatient residential treatment for drug
and alcohol addicts.

in responses filed in this proceeding, the Disciplinary review
board did not oppose mellor’s reinstatement and the Committee
on inquiry of the second Judicial District recommended that his
application for reinstatement be granted. mellor’s wife, daugh-
ter, and a longtime friend testified in support of mellor’s good
character. mellor also submitted a letter from a business owner
who has known him for approximately 10 years and an affi-
davit of support from a longtime friend, both attesting to his
good character. he also submitted a letter from his former wife,
describing the good relationship which mellor has maintained
with his children.

the referee found mellor to be credible and determined that
mellor’s own testimony created a favorable impression.
however, the referee expressed concern that there were no writ-
ten recommendations from an employer, a treating psychiatrist, a
lawyer, a judge, or a minister. the referee also noted what he per-
ceived as a lack of legal proficiency should mellor be readmitted.
the referee concluded that mellor had not presented clear and
convincing evidence to justify his reinstatement from the order of
 disbarment.
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stanDarD of revieW
[1] in attorney discipline and admission cases, the nebraska

supreme Court reviews recommendations de novo on the rec-
ord, reaching a conclusion independent of the findings of the ref-
eree, provided, however, that where credible evidence is in con-
flict on material issues of fact, it considers and may give weight
to the fact that the referee heard and observed the witnesses and
accepted one version of the facts rather than another. see In re
Appeal of Lane, 249 neb. 499, 544 n.W.2d 367 (1996).

analysis
[2-4] as the court which disbarred mellor, we have inherent

power to reinstate him to the practice of law. see State ex rel.
Sorensen v. Goldman, 182 neb. 126, 153 n.W.2d 451 (1967).
however, in considering an application for reinstatement to the
practice of law, this court owes a solemn duty to protect the pub-
lic and the legal profession, which consideration must be per-
formed without regard to feelings of sympathy for the applicant.
see id. a mere sentimental belief that a disbarred lawyer has
been punished enough will not justify his or her restoration to the
practice of law. the primary concern is whether the applicant,
notwithstanding the former misconduct, is now fit to be admitted
to the practice of law and whether there is a reasonable basis to
believe that the present fitness will permanently continue in the
future. Id. in other words, reinstatement after disbarment should
be difficult rather than easy. Id.

[5,6] a disbarred attorney has the burden of proof to establish
good moral character to warrant reinstatement. State, ex rel.
Spillman, v. Priest, 123 neb. 241, 242 n.W. 433 (1932). this
burden must be met by clear and convincing evidence. rule 10(J)
and (v). the proof of good character must exceed that required
under an original application for admission to the bar, in that it
must overcome the former adverse judgment as to the applicant’s
character. see State, ex rel. Spillman, v. Priest, supra. it follows
that “[t]he more egregious the misconduct, the heavier an appli-
cant’s burden to prove his or her present fitness to practice law.”
Matter of Robbins, 172 ariz. 255, 256, 836 p.2d 965, 966 (1992).

[7] the misconduct which precipitated mellor’s disbarment
was a federal felony offense committed in 1996. mellor attributes
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his misconduct to an addictive disorder for which he has sought
and received treatment. We note that mellor’s efforts to rehabil-
itate himself appear sincere and successful to a significant degree.
the record reflects stability in his familial relationships and
employment. however, there is also evidence that on two occa-
sions, in 1999 and 2003, mellor engaged in conduct which,
although not unlawful, was related to the conduct which resulted
in his conviction. his therapist characterized this conduct as a
“slip or relapse.” she also opined that his conduct in this respect
was in reaction to stress. the practice of law is a profession
which can be attended by significant stress, and a lawyer’s inabil-
ity to manage such stress can harm the interests of a client. In re
Application of Hartmann, 270 neb. 628, 705 n.W.2d 443 (2005).
the persons who testified or submitted written opinions support-
ive of mellor’s present character and fitness to practice law did
not purport to have personal knowledge of the stress and pressure
associated with the work of a lawyer. the record in this case
reflects that mellor discontinued his involvement in a support
group dealing with his addiction, and there is no indication that
he has made any contact with the nebraska lawyers assistance
program. thus, we have an insufficient basis upon which to pre-
dict whether mellor’s rehabilitation has progressed to the point
where he could function as a lawyer without reverting to addic-
tive and potentially unlawful behavior in response to stress.

We share the referee’s concern that the record includes no
 testimony or written support from lawyers or judges regarding
mellor’s present character and fitness to practice law. legal pro-
fessionals who are acquainted with an individual are in a unique
position to assess that person’s character and fitness to be a
lawyer. this court and others have placed considerable weight
on such evidence in deciding whether a disbarred lawyer has
met the burden of showing rehabilitation sufficient to warrant
reinstatement. in State ex rel. Sorensen v. Goldman, 182 neb.
126, 128, 153 n.W.2d 451, 453 (1967), we noted that a suffi-
cient showing of rehabilitation during a 33-year period of dis-
barment included “recommendations of eminent judges, law -
yers, businessmen, and lay citizens.” in In re Reinstatement of
Holleman, 826 so. 2d 1243 (miss. 2002), the mississippi
supreme Court considered the reinstatement application of an

486 271 nebraska reports



attorney disbarred for a criminal offense similar to that commit-
ted by mellor. the court held that there was sufficient evidence
to warrant reinstatement where the evidence included letters
from several bar presidents, a former state supreme Court jus-
tice, and numerous other attorneys.

mellor points to the filings made in his case by the chair of
the Disciplinary review board, who stated that he was unaware
of any information “which would indicate that [mellor] should
not be reinstated,” and by the chair of the Committee on inquiry
of the second Judicial District, who recommended reinstate-
ment because he knew of “no reason why [mellor] should not be
reinstated.” the latter filing was made pursuant to rule 10(v),
which states that copies of a disbarred lawyer’s application for
reinstatement

shall be furnished the relator, the Counsel for Discipline,
the current Chairperson of the Committee on inquiry for
the District which exercised original jurisdiction, and the
Chairperson of the Disciplinary review board, any one
or more of whom may appear and resist such application.
any other persons may likewise appear upon obtaining
leave of the Court and make such resistance. Within twenty
days thereafter, the Counsel for Discipline and the District
Committee on inquiry, by its Chairperson, shall each file
a written statement recommending the application be
granted or denied and the reasons therefor.

because they include no detailed reasoning and there is no indi-
cation that they are based on an independent investigation, we
regard the filings made in this case by the chairpersons of the
Committee on inquiry and the Disciplinary review board as
statements that they would not resist reinstatement, and we ac -
cord them little weight in considering whether mellor has met his
burden of proof. the recommendations here are unlike the rec-
ommendation relied upon by the court in In re Reinstatement of
Holleman, supra. in that case, the state bar association’s recom-
mendation of reinstatement was based on an independent inves-
tigation, including a deposition to which the applicant voluntar-
ily submitted.

[8] in addition to moral reformation, an applicant for re -
instatement after disbarment must also otherwise be eligible for
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admission to the bar as in an original application. see State ex
rel. Sorensen v. Goldman, supra. mellor has not demonstrated
that he is currently competent to practice law in nebraska. the
record reflects that mellor maintained a very limited law prac-
tice in nebraska after moving to kansas in 1994 and that he was
twice unsuccessful in passing the kansas bar examination.
other than assisting inmates with legal matters during his incar-
ceration, it does not appear that he has engaged in any law-
related activity or employment since 1996. at the time of the
hearing, he had not made arrangements for association with any
practicing attorney if his license were reinstated. in contrast, the
successful applicant for reinstatement in In re Reinstatement of
Holleman, 826 so. 2d 1243 (miss. 2002), had worked as a para-
legal after his release from prison and continued to study the law
and attend continuing legal education programs. he also pro-
vided evidence that the firm for which he worked as a paralegal
would employ him as an attorney if his license were reinstated.
even so, the court made reinstatement contingent upon passage
of the state bar examination and continued participation in
alcoholics anonymous or a similar program.

We conclude on the basis of our independent review that
mellor has not met his burden of showing by clear and convinc-
ing evidence that his license to practice law in nebraska should
be reinstated at this time. the application is therefore denied.

appliCation DenieD.
WriGht and mCCormaCk, JJ., not participating.

state of nebraska, appellee, v.
Germai r. molina, appellant.

713 n.W.2d 412

filed may 5, 2006.    no. s-04-1230.

1. Lesser-Included Offenses. Whether a crime is a lesser-included offense is deter-

mined by a statutory elements approach and is a question of law.

2. Judgments: Appeal and Error. on a question of law, an appellate court is obligated

to reach a conclusion independent of the determination reached by the court below.

3. Criminal Law: Double Jeopardy. the Double Jeopardy Clause of the fifth

amendment to the u.s. Constitution protects against three distinct abuses: (1) a
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 second prosecution for the same offense after acquittal, (2) a second prosecution for

the same offense after conviction, and (3) multiple punishments for the same offense.

4. Constitutional Law: Double Jeopardy. the protection provided by nebraska’s dou-

ble jeopardy clause is coextensive with that provided by the u.s. Constitution.

5. Criminal Law: Convictions: Statutes: Legislature: Intent. a determination of

whether multiple convictions in a single trial lead to multiple punishments depends on

whether the legislature, when designating the criminal statutory scheme, intended

that cumulative sentences be applied for conviction on such offenses.

6. Double Jeopardy: Statutes: Proof. in both the multiple punishment and multiple

prosecution contexts, where the same act or transaction constitutes a violation of two

distinct statutory provisions, the test to be applied to determine whether there are two

offenses or only one for double jeopardy purposes is whether each provision requires

proof of a fact which the other does not.

7. Criminal Law: Appeal and Error. a defendant in a criminal case may not take

advantage of an alleged error which the defendant invited the trial court to commit.

8. Appeal and Error. an objection, based on a specific ground and properly overruled,

does not preserve a question for appellate review on any other ground.

9. Indictments and Informations: Lesser-Included Offenses. the state is not required

to elect between charges when a crime and a lesser-included offense are charged in

separate counts of the same information.

10. Double Jeopardy: Proof. under Blockburger v. United States, 284 u.s. 299, 52 s.

Ct. 180, 76 l. ed. 306 (1932), where the same act or transaction constitutes a viola-

tion of two distinct statutory provisions, the test to be applied to determine whether

there are two offenses or one is whether each provision requires proof of a fact which

the other does not.

11. Criminal Law: Statutes: Double Jeopardy. When applying the test from

Blockburger v. United States, 284 u.s. 299, 52 s. Ct. 180, 76 l. ed. 306 (1932), to

separately codified criminal statutes which may be violated in alternative ways, only

the elements for which the defendant has been punished should be compared to deter-

mine whether multiple punishments have been imposed for the same offense.

12. Homicide: Minors: Lesser-Included Offenses. second degree murder is not a

lesser-included offense of child abuse resulting in death.

13. Pleadings. the decision to grant or deny an amendment to a pleading rests in the dis-

cretion of the court.

14. Trial: Witnesses: Indictments and Informations. Whether to permit the names of

additional witnesses to be endorsed upon an information after the information has

been filed is within the discretion of the trial court.

15. Judgments: Words and Phrases. an abuse of discretion occurs when a trial court’s

decision is based upon reasons that are untenable or unreasonable or if its action is

clearly against justice or conscience, reason, and evidence.

16. Witnesses: Indictments and Informations. the purpose of neb. rev. stat. § 29-1602

(Cum. supp. 2004) is to notify the defendant as to witnesses who may testify against

the defendant and give the defendant an opportunity to investigate them.

17. Rebuttal Evidence: Witnesses: Indictments and Informations. the requirement

that the names of the witnesses for the state must be endorsed upon the information

has no application to rebuttal witnesses.
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18. Trial: Witnesses: Indictments and Informations. a trial court may allow witnesses

to be endorsed after an information is filed when doing so does not prejudice the

defendant in the preparation of his or her defense.

19. Rules of Evidence: Appeal and Error. in proceedings where the nebraska evidence

rules apply, the admissibility of evidence is controlled by the nebraska evidence

rules; judicial discretion is involved only when the rules make discretion a factor in

determining admissibility.

20. Trial: Rules of Evidence. under neb. evid. r. 106, the admission of evidence is not

a matter of right, but rests with the sound discretion of the court.

21. Trial: Rules of Evidence: Appeal and Error. a ruling pursuant to neb. evid. r. 403

for exclusion of relevant evidence will be upheld on appeal unless the ruling is an

abuse of discretion.

22. Trial: Rebuttal Evidence: Appeal and Error. the abuse of discretion standard is

applied to an appellate court’s review of a trial court’s ruling on the admissibility of

rebuttal testimony.

23. Trial: Rebuttal Evidence. rebuttal evidence is confined to that which explains, dis-

proves, or counteracts evidence introduced by the adverse party.

24. ____: ____. a trial court may in its discretion permit the introduction of evidence in

rebuttal that is not strictly rebuttal evidence only for good reason and in the further-

ance of justice.

25. ____: ____. rebuttal evidence is confined to new matters first introduced by the

opposing party and is not an opportunity to bolster, corroborate, reiterate, or repeat a

case in chief.

26. Hearsay: Words and Phrases. prior consistent out-of-court statements are defined

as nonhearsay and are admissible to rebut a charge of recent fabrication, improper

influence, or improper motive only when those statements were made before the

charged recent fabrication, improper influence, or improper motive.

27. Evidence: Impeachment. attempts at impeachment cannot be equated to charges of

recent fabrication.

28. Jury Instructions. Whether jury instructions given by a trial court are correct is a

question of law.

29. Lesser-Included Offenses. to determine whether one statutory offense is a lesser-

included offense of the greater, nebraska courts look to the elements of the crime and

not to the facts of the case.

30. Lesser-Included Offenses: Jury Instructions: Evidence. a court must instruct on a

lesser-included offense if (1) the elements of the lesser offense for which an instruc-

tion is requested are such that one cannot commit the greater offense without simul-

taneously committing the lesser offense and (2) the evidence produces a rational basis

for acquitting the defendant of the greater offense and convicting the defendant of the

lesser offense.

31. Lesser-Included Offenses: Minors. negligent child abuse as defined by neb. rev.

stat. § 28-707(3) (Cum. supp. 2004) and intentional child abuse as defined by

§ 28-707(4) are lesser-included offenses of child abuse resulting in serious bodily

injury as defined by § 28-707(5) and child abuse resulting in death as defined by

§ 28-707(6).

32. Jury Instructions: Proof: Appeal and Error. to establish reversible error from a

court’s refusal to give a requested instruction, an appellant has the burden to show that
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(1) the tendered instruction is a correct statement of the law, (2) the tendered instruc-

tion is warranted by the evidence, and (3) the appellant was prejudiced by the court’s

refusal to give the tendered instruction.

33. Jury Instructions: Convictions: Appeal and Error. before an error in the giving

of instructions can be considered as a ground for reversal of a conviction, it must be

considered prejudicial to the rights of the defendant.

34. Jury Instructions: Lesser-Included Offenses. error in failing to instruct the jury on

a lesser-included offense is harmless when the jury necessarily decides the factual

questions posed by the omitted instructions adversely to the defendant under other

properly given instructions.

35. Trial: Evidence: Jury Instructions. in any situation in which a limiting instruction

was given at the time evidence was introduced, nJi2d Crim. 5.3 must be given at

closing if requested.

36. Jury Instructions. Whenever an applicable instruction may be taken from the

nebraska Jury instructions, that instruction is the one which should usually be given

to the jury in a criminal case.

37. Jury Instructions: Proof: Appeal and Error. in an appeal based on a claim of

an erroneous jury instruction, the appellant has the burden to show that the ques-

tioned instruction was prejudicial or otherwise adversely affected a substantial right

of the appellant.

38. Jury Instructions. Jury instructions must be read as a whole, and if they fairly pre-

sent the law so that the jury could not be misled, there is no prejudicial error.

39. ____. in construing an individual jury instruction, the instruction may not be judged

in artificial isolation but must be viewed in the context of the overall charge to the jury

considered as a whole.

40. Jury Instructions: Appeal and Error. all the jury instructions must be read together,

and if, taken as a whole, they correctly state the law, are not misleading, and ade-

quately cover the issues supported by the pleadings and the evidence, there is no prej-

udicial error necessitating reversal.

41. Evidence: Proof. the state must prove beyond a reasonable doubt every element of

the charged offense.

42. Constitutional Law: Jury Instructions: Convictions: Proof. the proper inquiry

is not whether a jury instruction “could have” been applied in an unconstitutional

manner, but whether there is a reasonable likelihood that the jury did so apply it. the

constitutional question is whether there is a reasonable likelihood that the jury under-

stood the instruction to allow conviction based on proof insufficient to meet the stan-

dard of In re Winship, 397 u.s. 358, 90 s. Ct. 1068, 25 l. ed. 2d 368 (1970).

43. Criminal Law: Juries: Waiver. under neb. rev. stat. § 29-2022 (reissue 1995),

after submission of a criminal case to the jury, the defendant has the right to have the

jury kept together until the jury agrees upon a verdict or is discharged by the court,

and this right may be waived only by specific agreement or consent of counsel for

the parties.

44. Appeal and Error: Words and Phrases. plain error will be noted only where

an error is evident from the record, prejudicially affects a substantial right of a liti-

gant, and is of such a nature that to leave it uncorrected would cause a miscarriage

of justice or result in damage to the integrity, reputation, and fairness of the judicial

process.
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45. Appeal and Error. in the absence of plain error, when an issue is raised for the first

time in an appellate court, the issue will be disregarded inasmuch as the trial court

cannot commit error regarding an issue never presented and submitted for disposition

in the trial court.

46. Trial: Attorneys at Law. one is allowed considerable latitude in making an open-

ing statement.

47. Postconviction: Effectiveness of Counsel: Records: Appeal and Error. under

nebraska law, in order to raise the issue of ineffective assistance of trial counsel where

appellate counsel is different from trial counsel, a defendant must raise on direct

appeal any issue of ineffective assistance of trial counsel which is known to the

defendant or is apparent from the record, or the issue will be procedurally barred on

postconviction review.

48. Effectiveness of Counsel: Appeal and Error. With regard to the questions of coun-

sel’s performance or prejudice to the defendant as part of the two-pronged test artic-

ulated in Strickland v. Washington, 466 u.s. 668, 104 s. Ct. 2052, 80 l. ed. 2d 674

(1984), an appellate court reviews such legal determinations independently of the

lower court’s decision.

49. Effectiveness of Counsel: Proof. to prevail on a claim of ineffective assistance of

counsel under Strickland v. Washington, 466 u.s. 668, 104 s. Ct. 2052, 80 l. ed. 2d

674 (1984), the defendant must show that counsel’s performance was deficient and

that this deficient performance actually prejudiced his or her defense.

50. Effectiveness of Counsel: Records: Appeal and Error. Claims of ineffective assist-

ance of counsel raised for the first time on direct appeal do not require dismissal ipso

facto; the determining factor is whether the record is sufficient to adequately review

the question. When the issue has not been raised or ruled on at the trial court level and

the matter necessitates an evidentiary hearing, an appellate court will not address the

matter on direct appeal.

51. Right to Counsel: Appeal and Error. a trial court’s decision to dismiss appointed

counsel is reviewed for an abuse of discretion.

52. Right to Counsel: Waiver: Effectiveness of Counsel. once counsel has been

appointed for an indigent accused, the accused must remain with the appointed coun-

sel unless one of the following conditions is met: (1) the accused knowingly, volun-

tarily, and intelligently waives the right to counsel and chooses to proceed pro se; (2)

appointed counsel is incompetent, in which case new counsel is to be appointed; or

(3) the accused chooses to retain private counsel.

53. Courts: Appeal and Error. the order of an appellate court is conclusive on the par-

ties, and no judgment or order different from, or in addition to, that directed by the

appellate court can be entered by the trial court.

54. Attorneys at Law: Conflict of Interest. appointed counsel may be removed

because of a potential conflict of interest, and such a conflict could, in effect, render

a defendant’s counsel incompetent to represent the defendant and warrant appoint-

ment of new counsel.

appeal from the District Court for hall County: James

livinGston, Judge. affirmed.
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Jerry l. soucie and James r. mowbray, of nebraska
Commission on public advocacy, and, on brief, Gerard a.
piccolo, hall County public Defender, for appellant.

Jon bruning, attorney General, and kimberly a. klein for
appellee.

henDry, C.J., Connolly, GerrarD, stephan, mCCormaCk,
and miller-lerman, JJ., and hannon, Judge, retired.

GerrarD, J.
Germai r. molina was convicted of second degree murder

and child abuse resulting in death, arising out of the death of his
2-year-old daughter, Diana molina. molina was sentenced to a
term of imprisonment of not less than 80 years to life on each
conviction, sentences to be served consecutively. molina appeals
from his convictions and sentences. for the reasons that follow,
we affirm the judgment of the district court.

i. baCkGrounD
Diana, born september 18, 2000, was brought to the emer-

gency room at st. francis hospital in Grand island, nebraska, at
approximately 3:30 a.m. on July 23, 2003, by molina and his
wife, also named Diana (mrs. molina). Diana did not have a
pulse and was not breathing on her own. When Dr. barry hoover,
the emergency room physician, asked what had occurred, molina
“replied something about the child had fallen down some stairs
and then he made a comment about something that a cousin had
injured the child.”

after a half hour of attempted resuscitation, Diana was pro-
nounced dead. Dr. hoover observed that Diana’s body was cov-
ered from head to toe with bruising and swelling and had abra-
sions or superficial lacerations in the shape of a line. Dr. hoover
testified that he

[n]oticed that she had a lot of bruising to her right ear, she
had a smaller amount of bruising to the left ear; she had
what we call periorbital ecchymosis or you can think of it
as racoon eyes, she had bruising around both eyes; she had
bruising and abrasion or a superficial laceration to the chin.

Dr. hoover also testified that Diana
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had on her back what we would call confluent ecchymosis.
that means that there was bruising to the extent that the
individual bruises melded into one large bruise almost; they
— they overlapped each other. i mean, there was just a
tremendous amount of bruising on the back and the front of
the torso. she also had multiple linear abrasions or superfi-
cial lacerations, and again, by that i mean, injuries or mark-
ings on the body that were in a fine linear pattern just like
you would draw a straight line and those were oriented at
various angles.

Dr. hoover opined that Diana’s injuries were not consistent
with a fall down the stairs, but had been caused by blunt force
trauma, inflicted by a belt or similar item within 24 to 36 hours
before Diana’s death. the pediatrician on call for the hospital
who had assisted with Diana’s care also observed Diana’s in -
juries and similarly opined that the injuries were inconsistent
with falling downstairs and had not been caused accidentally.

Dr. Jerry Jones, a pathologist at the university of nebraska
medical Center, performed an autopsy on Diana the day after her
death. Dr. Jones testified that Diana’s body was covered with
bruises and abrasions that were indicative of blunt trauma. Dr.
Jones stated that the extent of the bruising indicated that “[t]his
young lady underwent a horrendous beating prior to when —
before she died.” Dr. Jones identified particular bruises as defen-
sive wounds, indicating that Diana “was trying to protect her-
self.” Dr. Jones also identified severe hemorrhages on the front
of Diana’s scalp, back of the scalp, and midoccipital scalp, which
injuries were “proof positive of impacts to the head,” and hem-
orrhaging on the surface of Diana’s brain.

Dr. Jones opined that based on these findings, he was “certain”
that Diana’s death was caused by fatal blunt impact to the head.
based upon microscopic examinations of sections taken from the
injuries, Dr. Jones opined that Diana’s injuries had been sus-
tained within 24 to 36 hours before her death. specifically, Dr.
Jones testified to a reasonable degree of medical certainty that
the cause of Diana’s death was “blunt trauma to the head with
acute subdural and subarachnoid hemorrhage and diffuse brain
swelling with compression of the brain stem” and that there was
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“no possibility that these could have been sustained as a result of
any accidental event.” Dr. Jones stated:

these injuries were all inflicted and they were all part
and parcel of the same beating, and again as i indicated, this
child endured a horrific beating all over her body including
her head before her death, and again to reiterate, there is no
possibility that this distribution and pattern and extent of
these injuries could have been sustained in any accidental
manner whatsoever.

tim meguire, an investigator with the Grand island police
Department, began the investigation into Diana’s death. meguire
testified that when he made contact with molina at the hospi -
tal, molina said that Diana had been injured falling down the
stairs at the family’s home. after viewing Diana’s body, meguire
accused molina of not being entirely truthful. When meguire
explained that the bruising he had observed did not seem to be
consistent with falling down the stairs, molina said that “some of
the bruising had been — been there when he brought Diana up
from el salvador; again, that some of the family down there was
abusing — abusing her.” When meguire said that the marks on
Diana’s body were more consistent with being struck by a belt,
molina admitted to spanking Diana for urinating on the floor.
meguire said that when molina was told that Diana was dead, he
“cried for a few moments.”

meguire placed molina under arrest at the hospital and inter-
viewed molina later that morning in an interrogation room at
the Grand island police station. With one stipulated redaction, a
video recording of the interview was played for the jury.

molina said in the interview that the day before Diana’s death,
he woke up in the afternoon and went to register his car. he bor-
rowed some money to pay for the registration and then went to
the car dealer to get the title so he could register the car. he
talked for a while with a friend who worked in automobile parts
and then went to the Department of motor vehicles at about 4:30
p.m. molina said he then went home and watched television with
his wife.

the family lived in a two-story house in Grand island. molina
and his wife slept in the basement with Diana and her younger
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sister. the living room and kitchen were on the ground floor of
the residence, and the bathroom and two bedrooms were on the
upper floor. molina’s parents, manuel and nohemy molina, slept
in one of the upstairs bedrooms; molina’s sister, her son, and
molina’s brother slept in the other bedroom.

after a time, mrs. molina went upstairs to cook food and
molina said he continued watching television in the basement
with Diana. molina went upstairs, and when he came back down-
stairs, Diana had urinated on the floor. molina stated that he
“spanked” Diana with a belt “four or five times” and then gave
Diana some wipes and told her to clean it up, which she did.
molina said he went upstairs and told his wife what had hap-
pened, and she went downstairs and scolded Diana. they ate, and
then Diana was given an apple to eat while mrs. molina did
dishes and molina returned to watching television. he was joined
by his wife after Diana and her younger sister went to sleep.
molina said he and mrs. molina went to bed at about 1 a.m.

molina said in the interview that about 2:30 a.m., Diana woke
up and had to use the bathroom. molina said he took her upstairs
to use the bathroom, then cleaned her up. molina said that as he
was taking Diana back to bed, he turned at the top of the basement
stairs to turn off the lights, and that Diana tripped and fell down
the stairs. molina said that when he got to her, she was uncon-
scious. molina said he splashed cold water on her face and rubbed
alcohol on his hands and then on her nose, but Diana was unre-
sponsive. he said he heard her heart beating, and he and mrs.
molina attempted mouth-to-mouth resuscitation but did not know
how. molina put Diana in his car to take her to the hospital.

molina explained in the interview that when he and his wife
moved from el salvador, Diana did not come with them because
of concerns for her health. Diana had been left in el salvador
with her grandmother until molina went on a bus to get her,
about 11⁄2 weeks before her death. When molina was asked about
the marks on Diana’s body, molina said that the marks on
Diana’s back were there when he picked up Diana in el salvador.
molina said his wife’s cousin in el salvador had beaten Diana for
breaking things.

however, molina admitted in the interview that he had
“spanked” Diana with a belt each of the four times she had
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 urinated in the bedroom, striking five or six blows each time.
Diana had, according to molina, been “spanked” in that way
twice in the 2 or 3 days preceding the interview. molina also
admitted that he had “got kind of mad” when Diana urinated in
bed and hit her a bit more that time. molina also said that Diana
had defecated in her pants about a week before the interview and
had been “spanked” with a belt about six times on that occasion.
molina said that he had not shaken Diana or struck her with any-
thing other than a belt. molina admitted that he picked Diana up
once by her hair, about 3 or 4 days before the interview, and told
her to clean up where she had urinated. Diana’s hair came out,
and molina said it was the last time he had done that. molina
explained that because Diana was 2, almost 3, years old, he told
Diana when he punished her that she was old enough to know
not to urinate in her room.

in the interview, molina seemed confused by many of the
questions about bruises and cuts on the front of Diana’s body.
molina claimed that to his knowledge, Diana did not have bruises
on her leg or head, or a mark on her nose, when she was taken to
the hospital. molina also claimed he did not know how Diana got
a black eye, but suggested that maybe she had hit herself on the
table. molina said that he never saw anyone else spank her and
that no one else had spanked her since she came to the United
states. molina specifically said he had not seen mrs. molina
spank Diana.

Generally, molina consistently claimed during the interview
that Diana had fallen down the stairs. molina seemed anxious
during the interview, but was not particularly emotional until
near the end of the interview, when he was told that he would be
charged with first degree murder, and he became agitated and
angry.

molina was charged with one count of first degree murder and
one count of child abuse resulting in death. molina entered a plea
of not guilty to each charge.

mrs. molina reached a plea agreement with the state and
agreed to testify at molina’s trial. mrs. molina agreed to plead
guilty to knowingly and intentionally permitting child abuse
resulting in serious bodily injury, a Class iii felony, and was to
serve no less than 4 nor more than 20 years’ imprisonment. mrs.
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molina also understood that it was likely she would lose her
parental rights to Diana’s sister.

mrs. molina testified that she was awakened by “some noises”
in the early morning hours on July 22, 2003, approximately 24
hours before Diana’s death. molina was awake and with Diana.
mrs. molina said that Diana “was naked and her arms were
raised and she was standing on top of something that looked like
a white bucket.” Diana’s hair was wet, and there were marks on
her body from a belt. molina was sitting on the edge of the bed
with the belt in his hand, telling Diana not to fall asleep, and that
if she put her hands down, he was going to hit her with the belt.
mrs. molina testified that molina told her that he was punishing
Diana because she had urinated in her crib. mrs. molina said that
molina kept Diana there for about 3 hours and hit her with the
belt five times during that period. mrs. molina said she told
molina to let Diana go to sleep, but he refused, saying that Diana
could not go to sleep because “she was always peeing and that
she was filthy and that she was being punished.” When Diana fell
asleep and fell over, molina put her back on her feet in the same
position. eventually, molina put Diana in her crib.

mrs. molina testified that when she woke up around 10 a.m.,
Diana was again standing with her arms raised, and molina was
again telling her that if she dropped her arms, he would hit her
with the belt. she remained in that position for approximately
21⁄2 to 3 hours. mrs. molina said that when she told molina not
to make Diana suffer, molina said that mrs. molina “needed to
stop talking and telling him that because it would just make him
spank her more and that it would just be best if i just would
be quiet.” molina said that “he could do whatever he wanted
because he was the father and he was the one that brought her
into this world.”

mrs. molina testified that about 1:30 or 2 p.m., molina went
out and got some food, and they then ate inside the room. molina
had Diana stand up again because she had urinated on the floor.
mrs. molina testified that molina was very angry and pulled
Diana up by her hair, and a chunk of Diana’s hair came out.
Diana spent the rest of the day on her feet. if Diana lowered her
arms, molina yelled at her and hit her with a belt until she raised
her arms again.
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mrs. molina testified that around 8 p.m., Diana was allowed
to drink some juice and eat an apple. mrs. molina said that she
thought Diana “was very hungry because she was eating really
fast and she was falling asleep and [molina] went over and
picked her up and spanked her or hit her about five times and
then put her on top of the bucket again.” Diana remained
 standing on the floor until mrs. molina went to bed at around
midnight.

mrs. molina testified that she slept intermittently, but heard
Diana say that her feet hurt and she wanted to go to bed. molina
would not let her and made her run around the room while
molina hit her. mrs. molina said it sounded as if Diana was run-
ning into the furniture or walls. mrs. molina said she heard
Diana say she needed to use the bathroom, and molina said he
would take her out in the living room and “have her do it in the
paper.” Diana then told him she was finished, molina said he
would clean her up, and then they came back into the room.

mrs. molina testified that she heard Diana say her feet were
hurting and that she wanted to sleep. after that, mrs. molina
heard Diana screaming, and it sounded as if molina was repeat-
edly hitting Diana with the belt. mrs. molina looked and saw
molina swinging Diana around and shaking her. molina made
Diana run and then after she fell, hit her repeatedly while she
was on the floor. mrs. molina said that it sounded like molina
then repeatedly picked Diana up and dropped her to the floor
“ten or twenty times.” molina hit Diana hard in the stomach;
then, when mrs. molina looked, molina was trying to get Diana
up, but she was unresponsive. molina told mrs. molina that
Diana had fallen when he was bringing her back from the bath-
room, but mrs. molina testified that she would have heard had
molina taken Diana up the stairs to the bathroom.

mrs. molina attempted to resuscitate Diana, but was unsuc-
cessful. they decided to take Diana to the hospital, but molina
insisted on dressing her in an attempt to hide bruises that mrs.
molina testified were “almost all over her body.” according to
mrs. molina, molina “said that i should say that she had already
come that way from el salvador; that a cousin had beat her and
that not all of those [bruises] were from him.” “that i should say
that — that what i had heard was that she had fallen down the
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stairs when he — he was bringing her back from the bathroom.”
mrs. molina said that she told molina “ ‘[y]es,’ that i would say
that at the hospital so that he would take her to the hospital
because if i didn’t say that he wouldn’t take her.” they left for
the hospital out the basement door, although that was not the
door they usually used, because molina said his mother was
watching television and she would see what had happened and
get worried.

molina testified in his own defense. molina said that during
the afternoon of July 21, 2003, 2 days before Diana’s death,
molina registered his car and then went to play baseball with
a friend. molina said that he got home about 9:30 or 10:30 p.m.
molina said he found that Diana was injured and put ice on
her injuries. molina testified that he thought mrs. molina had
inflicted the injuries and that he told mrs. molina that it was
child abuse.

molina said that the next day, he got up and went car shop-
ping. he remembered talking to a friend, Dan mackey, at the
car dealership. molina then went home and was downstairs with
his daughters while mrs. molina went upstairs to get something
to eat. molina left the house to go shop for automobile parts;
passed the house of his cousin, Juan retana; and saw retana’s
car. molina and retana worked on the car and then went to a
fast-food restaurant. they cruised for a while, and then molina
dropped off retana and went home at around midnight.

mackey, an employee of a used car dealership, testified that he
talked to molina at the dealership “around lunch time” on the day
before Diana’s death. retana testified that he met molina on the
day before Diana’s death, in the “[e]vening, like around 9:00;
9:00, 10:00.” retana testified that he and molina talked and
worked on molina’s car for 30 to 45 minutes, then went to get
fast food. according to retana, they ate for 45 to 60 minutes,
then cruised for “[a]bout another hour, it was late, so i think i got
home around 12:00, 12:00 or 1:00, somewhere around there.”

molina testified that after he got home, he watched television
for a while and then went to bed. molina testified that he was
awakened by Diana, who said she had to go to the bathroom.
molina said he took Diana upstairs to use the bathroom, but she
was limping, and molina saw that Diana had new bruises she had
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not had before. molina testified that they went back downstairs,
but when he stopped at the top of the basement stairs to turn out
the light, Diana fell down the stairs. molina said that he picked
Diana up and took her to the bedroom, but she was unresponsive,
and that he and mrs. molina tried to revive her. When that failed,
they took Diana to the hospital.

molina claimed that mrs. molina told him to tell the police
that Diana’s bruises had been inflicted by a cousin in el salvador
and that she told him she did not want to go to jail. molina said
that when he spoke to meguire, molina lied about the cousin in
el salvador, as his wife had suggested. molina denied that he had
caused any of Diana’s injuries.

molina was convicted and sentenced as set forth above, and
filed a timely notice of appeal. molina’s appellate brief was filed
on march 22, 2005. on July 7, molina’s trial counsel filed a
motion to withdraw as molina’s counsel, accompanied by a June
24 affidavit in which molina averred that he wished to assert
ineffective assistance of counsel as an issue on appeal. on
august 17, this court directed the trial court to appoint replace-
ment counsel for molina, and the trial court appointed the
nebraska Commission on public advocacy to represent molina.
the commission filed a motion for leave to file a replacement
brief, but the state objected. this court entered an order direct-
ing molina to file a supplemental brief, with any new content
limited to claims of ineffective assistance of prior counsel.

further factual details will be set forth below, as relevant to
molina’s specific assignments of error.

ii. assiGnments of error
in an appellate brief filed by trial counsel, molina assigns,

restated, that the district court erred in
(1) not granting molina’s motion to elect on double jeopardy

grounds;
(2) not granting molina’s motion to vacate his second degree

murder conviction on double jeopardy grounds;
(3) permitting the state to amend the information to endorse

Dr. matthias okoye as a witness less than 30 days prior to trial;
(4) refusing to play for the jury the video recording of a pre-

trial police interview with mrs. molina;
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(5) refusing to admit into evidence a letter from molina to his
mother; and

(6) not giving molina’s requested preliminary and final jury
instructions with respect to: (a) lesser-included offenses of child
abuse resulting in death, (b) the limiting instruction on state-
ments admitted as relevant to credibility, (c) the state’s burden of
proof with respect to molina’s alibi, and (d) when the jury could
go home after sequestration.

molina also assigns that
(7) the state’s comments during opening statements to the jury

violated molina’s constitutional right to remain silent.
in a supplemental brief filed by the nebraska Commission on

public advocacy, molina assigns, as restated, that
(8) the rule that requires a criminal defendant to raise issues

of ineffective assistance of counsel on direct appeal when new
counsel has been appointed should be overruled and replaced
with the discretionary rule of Massaro v. United States, 538 u.s.
500, 123 s. Ct. 1690, 155 l. ed. 2d 714 (2003);

(9) there is plain error in that molina received ineffective
assistance of counsel at trial;

(10) there is plain error in that molina received ineffective
assistance of counsel in his original brief on direct appeal; and

(11) there is plain error in that the district court failed to
 conduct an evidentiary hearing on molina’s claim of ineffective
assistance of counsel before allowing molina’s counsel to with-
draw on direct appeal.

iii. analysis

1. Double JeoparDy

in his first two assignments of error, molina contends that his
convictions violate the Double Jeopardy Clauses of the u.s. and
nebraska Constitutions, because second degree murder is a
lesser-included offense of child abuse resulting in death.

(a) background
on July 29, 2004, molina filed a “motion to elect,” asking the

court “to order the state to elect between Counts i and ii of the
most recent amended information,” contending at that time that
child abuse resulting in death was a lesser-included offense of
first degree murder. at the hearing on the motion, molina argued
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that the two charges had different and inconsistent elements and
that it would violate his due process rights to defend against the
two charges in the same action. molina conceded he did not
believe the state could be compelled to elect between lesser-
included offenses, but “it does not appear that under the current
doctrine as adopted by the nebraska supreme Court that these
two charges are, in fact, lesser includeds.” molina conceded his
argument was inconsistent with his motion and said he “would
indicate in the motion that i don’t believe at this time it is a lesser
included, under this analysis, and therefore, the motion should be
modified in that area.” the motion to elect was overruled.

after molina was convicted, he filed a motion to vacate the
murder conviction on double jeopardy grounds, arguing that sec-
ond degree murder is a lesser-included offense of child abuse
resulting in death. the court overruled the motion.

(b) standard of review
[1,2] Whether a crime is a lesser-included offense is deter-

mined by a statutory elements approach and is a question of law.
see, State v. Williams, 243 neb. 959, 503 n.W.2d 561 (1993);
State v. Putz, 11 neb. app. 332, 650 n.W.2d 486 (2002), affirmed
266 neb. 37, 662 n.W.2d 606 (2003). on a question of law, an
appellate court is obligated to reach a conclusion independent
of the determination reached by the court below. State v. Furrey,
270 neb. 965, 708 n.W.2d 654 (2006).

(c) analysis
[3,4] the Double Jeopardy Clause of the fifth amendment

to the u.s. Constitution protects against three distinct abuses:
(1) a second prosecution for the same offense after acquittal, (2)
a second prosecution for the same offense after conviction, and
(3) multiple punishments for the same offense. State v. Winkler,
266 neb. 155, 663 n.W.2d 102 (2003). the protection provided
by nebraska’s double jeopardy clause is coextensive with that
provided by the u.s. Constitution. State v. Marshall, 269 neb.
56, 690 n.W.2d 593 (2005).

[5,6] a determination of whether multiple convictions in a
 single trial lead to multiple punishments depends on whether the
legislature, when designating the criminal statutory scheme,
intended that cumulative sentences be applied for conviction on
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such offenses. State v. Spurgin, 261 neb. 427, 623 n.W.2d 644
(2001). in both the multiple punishment and multiple prosecu-
tion contexts, where the same act or transaction constitutes a vio-
lation of two distinct statutory provisions, the test to be applied
to determine whether there are two offenses or only one for dou-
ble jeopardy purposes is whether each provision requires proof
of a fact which the other does not. State v. McBride, 252 neb.
866, 567 n.W.2d 136 (1997).

(i) Motion to Elect
in support of his first assignment of error, molina argues that

his “motion to elect” should have been granted on double jeop-
ardy grounds. this assignment of error is without merit for two
reasons.

[7,8] first, molina’s argument on appeal is not only incon-
sistent with, but directly contradictory to, his argument in the
trial court regarding his motion to elect. in the trial court,
molina denied that the case presented lesser-included offenses.
a defendant in a criminal case may not take advantage of an
alleged error which the defendant invited the trial court to com-
mit. State v. Mata, 266 neb. 668, 668 n.W.2d 448 (2003), cert.
denied 543 u.s. 1128, 125 s. Ct. 1088, 160 l. ed. 2d 1081
(2005). furthermore, an objection, based on a specific ground
and properly overruled, does not preserve a question for appel-
late review on any other ground. State v. Davlin, 263 neb. 283,
639 n.W.2d 631 (2002). molina’s appellate argument was ex -
pressly disclaimed at trial, and we therefore need not consider it.

[9] second, we have clearly held that the state is not required
to elect between charges when a crime and a lesser-included
offense are charged in separate counts of the same information.
see State v. Hoffman, 227 neb. 131, 416 n.W.2d 231 (1987).
as explained below, we reject molina’s lesser-included offense
argument as presented in his motion to vacate. for purposes of
resolving this assignment of error, however, we simply note that
molina’s motion to elect would not have been properly granted if
it had been based upon the reasoning of his appellate argument.

(ii) Motion to Vacate
in support of his second assignment of error, molina makes the

same argument with respect to his motion to vacate: that second
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degree murder is a lesser-included offense of child abuse result-
ing in death. this argument has not been waived. see id.

[10,11] under Blockburger v. United States, 284 u.s. 299, 52
s. Ct. 180, 76 l. ed. 306 (1932), where the same act or transac-
tion constitutes a violation of two distinct statutory provisions,
the test to be applied to determine whether there are two offenses
or one is whether each provision requires proof of a fact which
the other does not. State v. Winkler, 266 neb. 155, 663 n.W.2d
102 (2003). When applying the Blockburger test to separately
codified criminal statutes which may be violated in alternative
ways, only the elements for which the defendant has been pun-
ished should be compared to determine whether multiple punish-
ments have been imposed for the same offense. see State v.
Mata, 266 neb. 668, 668 n.W.2d 448 (2003), cert. denied 543
u.s. 1128, 125 s. Ct. 1088, 160 l. ed. 2d 1081 (2005).

the elements of second degree murder are the causation of
death, intentionally, but without premeditation. see, neb. rev.
stat. § 28-304 (reissue 1995); State v. Burlison, 255 neb. 190,
583 n.W.2d 31 (1998). Child abuse resulting in death is pro-
scribed by neb. rev. stat. § 28-707 (Cum. supp. 2004), which
provides, as pertinent to the charge in this case:

(1) a person commits child abuse if he or she knowingly,
intentionally, or negligently causes or permits a minor child
to be:

. . . .
(b) Cruelly confined or cruelly punished[.]
. . . .
(6) Child abuse is a Class ib felony if the offense is com-

mitted knowingly and intentionally and results in the death
of such child.

it is clear, and molina concedes, that child abuse resulting in
death requires proof of an element that second degree murder
does not: that the death was that of a minor child. see State v.
White, 217 neb. 783, 351 n.W.2d 83 (1984). however, second
degree murder also requires proof of an element that child abuse
resulting in death does not: an intent to kill. see State v. Jackson,
258 neb. 24, 601 n.W.2d 741 (1999). Child abuse resulting in
death requires proof of the defendant’s intent to commit child
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abuse, as defined in the subsections of § 28-707(1), but it does
not require proof that the defendant intended to kill the minor
child. second degree murder, on the other hand, requires proof
of an intent to kill. see, Jackson, supra; State v. Clark, 255 neb.
1006, 588 n.W.2d 184 (1999); State v. Smith, 3 neb. app. 564,
529 n.W.2d 116 (1995).

[12] because each offense requires proof of an element that the
other does not, neither is a lesser-included offense of the other,
and the Double Jeopardy Clause’s protection against multiple
punishments for the same offense is not implicated. Molina’s sec-
ond assignment of error is without merit.

2. aMenDMent of InforMatIon to

aDD Dr. okoye as WItness

Molina argues that the court erred in permitting the state to
amend the information, less than 30 days before trial, to add an
additional witness. Molina argues that pursuant to neb. rev. stat.
§ 29-1602 (Cum. supp. 2004), when the death penalty is sought
and the information contains a notice of aggravation, as was the
case here, then the state cannot endorse additional witnesses less
than 30 days before trial.

(a) background
on July 9, 2004, the state filed a motion to amend the infor-

mation to add Dr. Matthias okoye as an expert witness. the
state ex plained that Dr. okoye was to serve as a rebuttal witness
to the defense’s expert witness, Dr. Janice ophoven. the state
explained that while it did not believe amending the information
to add a rebuttal witness was necessary, the state had “tried to
come forward and do the right thing here.” Molina ob jected, but
stated that “if the Court is going to grant the motion, I’ll proba-
bly have to ask for a continuance.” on July 12, the court granted
the state’s motion to amend the information, concluding that it
was within the court’s discretion to permit the amendment and
that although the addition of the witness was requested 18 days
prior to trial,

the purpose for which the witness is added was stated
in open court by the state and the Court is of the opinion
that the defense has sufficient time to take the witness’s
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deposition or investigate what the witness may or may not
say and adequately prepare for this witness.

the amended information was filed on July 16.
on July 15, 2004, the parties appeared in court, where the

state agreed to molina’s motion to depose Dr. okoye, and the
parties stipulated that the deposition had been scheduled for the
following monday, July 19. on July 26, molina filed a motion
for continuance, based in part on the allegation that while the
deposition of Dr. okoye had been held on July 19, the deposition
transcript was over 200 pages long and had not been made avail-
able until July 26. on the same date, the court denied the motion
for continuance, finding that there was nothing in the defense’s
motion “which indicates that the defense is prejudiced in any
manner.” Jury selection began on July 30.

Dr. ophoven, a forensic pathologist, testified as a defense wit-
ness. she reviewed photographs from the home, hospital, and
autopsy; medical records for Diana and Diana’s sister; interviews
and videotapes; histopathology; and Dr. Jones’ autopsy report.

Dr. ophoven indicated that no microscopic examination had
been made of Diana’s brain or spinal cord. Dr. ophoven opined
that how and when a brain injury occurred is not clear without
a microscopic examination. Dr. ophoven said that some of the
autopsy findings had “not been examined and not documented”
and that this resulted in unanswered questions. Dr. ophoven
opined that the autopsy was “incomplete and leaves serious
unanswered questions in the determination as to why there was
brain swelling.”

Dr. ophoven opined that “the blood inside of the skull is the
consequence of blunt force trauma or injury to the head that
resulted in bruises in the scalp and a small film of subdural over
the surface of the brain” but that “[t]he blood itself was not
 sufficient to cause the swelling or herniation of the brain.” Dr.
ophoven opined that the bald spot on Diana’s head was old,
not fresh.

Dr. ophoven testified that from the information she was
 provided, she was unable to tell how Diana was injured. Dr.
ophoven testified that because only one section of skin was
taken for microscopic examination, she could not verify whether
Diana’s different injuries could have been of different ages and
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occurred at different times. Dr. ophoven saw no evidence indi-
cating that Diana’s head had been struck against a hard surface
15 or 20 times. because of the testing that had not been done, Dr.
ophoven said that no determination could be made whether
Diana had been struck or had fallen and hit her head.

Dr. okoye, a specialist in forensic pathology and cytopathol-
ogy, testified as a rebuttal witness for the state. Dr. okoye re -
viewed the autopsy performed by Dr. Jones and was provided
with a copy of Dr. ophoven’s expert medical opinion report and
a copy of her testimony. Dr. okoye opined, within reasonable
medical certainty, that Diana died from “blunt force trauma of
the head associated with acute bilateral subdural hemorrhage
and diffuse brain swelling, and in addition, there were contri -
butory injuries, extensive contusions and abrasions of the face,
trunk and extremities.” Dr. okoye ruled out a fall downstairs as
the cause of Diana’s injuries, since “[i]f this child suffered these
injuries by just falling from the stairs, the child would have
fallen 50 to [a] hundred times.” Dr. okoye opined that Diana’s
injuries were inflicted contemporaneously, 2 to 24 hours before
her death. Dr. okoye opined that additional microscopic slides
of Diana’s brain would not have contributed to the determina-
tion of Diana’s cause of death, because naked-eye examination
showed subdural and subarachnoid hemorrhaging, but no hem-
orrhage or contusion within the brain tissue, and further exami-
nation of the brain confirmed those findings. Dr. okoye rejected
Dr. ophoven’s testimony that staining microscopic slides could
be used to date injuries.

(b) standard of review
[13-15] the decision to grant or deny an amendment to a

pleading rests in the discretion of the court. State v. Bao, 269
neb. 127, 690 n.W.2d 618 (2005). similarly, whether to permit
the names of additional witnesses to be endorsed upon the infor-
mation after the information has been filed is within the discre-
tion of the trial court. see, § 29-1602; State v. Brandon, 240 neb.
232, 481 n.W.2d 207 (1992). an abuse of discretion occurs when
a trial court’s decision is based upon reasons that are untenable
or unreasonable or if its action is clearly against justice or con-
science, reason, and evidence. State v. Mason, ante p. 16, 709
n.W.2d 638 (2006).
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(c) analysis
[16] section 29-1602 provides:

all informations shall be filed in the court having juris-
diction of the offense specified therein, by the prosecuting
attorney of the proper county as informant. the prosecuting
attorney shall subscribe his or her name thereto and endorse
thereon the names of the witnesses known to him or her at
the time of filing. after the information has been filed, the
prosecuting attorney shall endorse on the information the
names of such other witnesses as shall then be known to
him or her as the court in its discretion may prescribe,
except that if a notice of aggravation is contained in the
information as provided in section 29-1603, the prosecuting
attorney may endorse additional witnesses at any time up to
and including the thirtieth day prior to the trial of guilt.

the purpose of § 29-1602 is to notify the defendant as to wit-
nesses who may testify against the defendant and give the defend-
ant an opportunity to investigate them. see State v. Boppre, 234
neb. 922, 453 n.W.2d 406 (1990).

[17,18] but it has long been the rule in this state that the
requirement that the names of the witnesses for the state must be
endorsed upon the information has no application to rebuttal wit-
nesses. State v. Canbaz, 259 neb. 583, 611 n.W.2d 395 (2000).
furthermore, a trial court may allow witnesses to be endorsed
after an information is filed when doing so does not prejudice the
defendant in the preparation of his or her defense. State v.
Gutierrez, 260 neb. 1008, 620 n.W.2d 738 (2001).

in this case, Dr. okoye testified as a rebuttal witness, and
molina has made no showing of how he was prejudiced by Dr.
okoye’s endorsement less than 30 days prior to trial, nor has he
assigned error to the overruling of his motion for continuance. it
is impossible to conclude that molina was prejudiced when he
received more notice of Dr. okoye’s testimony than was required.
in short, no abuse of discretion appears on this record. molina’s
assignment of error is without merit.

3. mrs. molina’s viDeo-reCorDeD statement

molina argues that the trial court erred in refusing to permit
him to show the jury the entirety of mrs. molina’s pretrial inter-
view with police.

state v. molina 509

Cite as 271 neb. 488



(a) background
prior to trial, mrs. molina was interviewed by lt. bradley

brush of the Grand island police Department, during which
interview mrs. molina made statements inconsistent with her
later trial testimony. mrs. molina admitted at trial, on direct
examination by the state, that during the interview with brush,
she claimed that Diana slept and played a game on the day
before she died. mrs. molina admitted that during the interview,
she did not describe the abuse to which she later testified. mrs.
molina also admitted at trial that she told brush that molina had
hit Diana only about 13 or 14 times. mrs. molina testified at
trial that during her interview with brush, she was untruthful
because she had been affected by letters molina sent to her in
jail, in which he urged her to describe the circumstances of
Diana’s death as he had, and he told her that she would be con-
sidered an accomplice and would get 20 years to life in prison.
molina did not object to the state’s examination of mrs. molina
in that regard.

prior to cross-examining mrs. molina, molina indicated his
intent to introduce the entire 61⁄2-hour video recording of brush’s
interview of mrs. molina. molina argued that the video record-
ing was admissible as extrinsic evidence of an inconsistent
statement made by a witness. alternatively, molina argued that
under the doctrine of completeness, the court had the discretion
to admit the record of the entire conversation with brush, and
not just the statements of which evidence had been adduced by
the state. the state objected, inter alia, on the basis that except
for any prior inconsistent statements, the interview was hearsay.

the court denied molina’s request to play the entire 61⁄2-hour
interview. the court stated that molina would have the opportu-
nity to cross-examine mrs. molina with respect to any incon-
sistent statements, and to offer extrinsic evidence of those state-
ments, but that the court was “not going to let you, in the middle
of the trial, give me six and a half hours of tape and expect me
to let the jury hear six and a half hours of tape.” the court indi-
cated it was willing to consider the context of particular incon-
sistent statements, but not to simply play the entire interview to
the jury. molina indicated a willingness to edit the interview to
focus on particular inconsistent statements; the court indicated
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that it did not believe the entire interview was relevant and that
it needed molina to be more specific to consider his request.

molina cross-examined mrs. molina extensively, but did not
attempt to impeach her with statements she made to brush, or
introduce the video recording of any part of the interview at that
time. at the end of the day, the court formally overruled molina’s
request to play the entire interview.

later in the trial, molina examined brush and adduced testi-
mony about the inconsistencies between mrs. molina’s trial tes-
timony and her statement to brush. molina also questioned mrs.
molina’s attorney about those inconsistencies. after the attorney
and brush testified, molina again offered the entire 61⁄2-hour
interview into evidence, and the court sustained the state’s objec-
tion to the exhibit. the court later explained that the basis of the
exclusion was neb. evid. r. 403, “for the reason that it would
cause undue delay and be a waste of time to play the whole six
and a half hours as presented.”

(b) standard of review
[19] in proceedings where the nebraska evidence rules ap -

ply, the admissibility of evidence is controlled by the nebraska
evidence rules; judicial discretion is involved only when the
rules make discretion a factor in determining admissibility. State
v. Mason, ante p. 16, 709 n.W.2d 638 (2006).

[20,21] under neb. evid. r. 106, the admission of evidence
is not a matter of right, but rests with the sound discretion of
the court. see State v. Coffman, 227 neb. 149, 416 n.W.2d 243
(1987). similarly, a ruling pursuant to rule 403 for exclusion of
relevant evidence will be upheld on appeal unless the ruling is
an abuse of discretion. State v. Fahlk, 246 neb. 834, 524 n.W.2d
39 (1994).

(c) analysis
molina argues that mrs. molina’s interview with brush was

admissible pursuant to neb. evid. r. 613 and rule 106.
rule 613(2) provides in part that “[e]xtrinsic evidence of a

prior inconsistent statement by a witness is not admissible un -
less the witness is afforded an opportunity to explain or deny the
same and the opposite party is afforded an opportunity to inter-
rogate him thereon, or the interests of justice otherwise require.”
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rule 106 provides:
(1) When part of an act, declaration, conversation or

writing is given in evidence by one party, the whole on the
same subject may be inquired into by the other. When a let-
ter is read, all other letters on the same subject between the
same parties may be given. When a detached act, declara-
tion, conversation or writing is given in evidence, any other
act, declaration or writing which is necessary to make it
fully understood, or to explain the same, may also be given
in evidence.

(2) the judge may in his discretion either require the
party thus introducing part of a total communication to
introduce at that time such other parts as ought in fairness
to be considered contemporaneously with it, or may permit
another party to do so at that time.

the problem with molina’s argument is that it is unresponsive
to the basis upon which the district court actually excluded the
evidence at issue. the court relied upon rule 403, which provides
that “[a]lthough relevant, evidence may be excluded if its pro -
bative value is substantially outweighed by the danger of unfair
prejudice, confusion of the issues, or misleading the jury, or by
considerations of undue delay, waste of time, or needless presen-
tation of cumulative evidence.”

in this case, both the state and molina adduced evidence of
the prior inconsistent statements that were made by mrs. molina
during the interview with brush, so the jury was already aware
of the statements. molina was offered the opportunity to present
sections of the interview and argue how those sections might
have been admissible, under rule 106, to explain the context
of mrs. molina’s statements. instead, molina chose to offer the
entire 61⁄2-hour interview, and he did not explain in what way
the entire interview was necessary to understand the statements
about which evidence had already been adduced, and regarding
which mrs. molina had been examined. under such circum-
stances, we cannot say it was an abuse of discretion for the dis-
trict court to conclude that the relevance of playing the entire
video-recorded interview would be substantially outweighed by
considerations of undue delay or wasting time. for that reason,
we find no merit to molina’s assignment of error.

512 271 nebraska reports



4. molina’s letter to his mother

(a) background
During surrebuttal, molina’s mother, nohemy, identified a let-

ter that she said molina had sent her. in the letter, molina related
a version of events that was substantially consistent with his trial
testimony. molina argued that the letter was admissible as a prior
consistent statement. the state’s objection to the letter, on the
basis of improper surrebuttal, was sustained. molina claims that
this ruling was erroneous.

(b) standard of review
[22] the abuse of discretion standard is applied to an appellate

court’s review of a trial court’s ruling on the admissibility of
rebuttal testimony. State v. Fahlk, 246 neb. 834, 524 n.W.2d 39
(1994).

(c) analysis
[23,24] rebuttal evidence is confined to that which explains,

disproves, or counteracts evidence introduced by the adverse
party. State v. McLemore, 261 neb. 452, 623 n.W.2d 315 (2001);
Fahlk, supra. a trial court may in its discretion permit the intro-
duction of evidence in rebuttal that is not strictly rebuttal evi-
dence only for good reason and in the furtherance of justice.
Fahlk, supra.

[25] rebuttal evidence is confined to new matters first intro-
duced by the opposing party and is not an opportunity to bolster,
corroborate, reiterate, or repeat a case in chief. Id. see, also,
McLemore, supra (no abuse of discretion in limiting cross-
examination of rebuttal witness where defendant sought to ad -
duce evidence that defendant could have adduced during case in
chief). here, molina sought to adduce evidence, in surrebuttal,
that simply reinforced the theory of the case he advanced in his
case in chief. molina could have attempted to introduce the let-
ter in his case in chief, but did not do so.

molina argues that the letter was responsive to Dr. okoye’s
testimony in rebuttal of Dr. ophoven. essentially, molina argues
that the implication of Dr. okoye’s testimony was that molina
testified falsely when he said Diana fell down the stairs. thus,
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according to molina, a prior consistent statement that Diana had
fallen down the stairs was both responsive and admissible.

there are two reasons that this argument is without merit.
first, molina’s letter was not a prior consistent statement as de -
fined by neb. evid. r. 801(4), which provides in relevant part:

a statement is not hearsay if:
(a) the declarant testifies at the trial or hearing and is

subject to cross-examination concerning the statement, and
the statement is . . . (ii) consistent with his testimony and
is offered to rebut an express or implied charge against him
of recent fabrication or improper influence or motive . . . .

[26,27] prior consistent out-of-court statements are defined
as nonhearsay and are admissible to rebut a charge of recent
 fabrication, improper influence, or improper motive only when
those statements were made before the charged recent fabrica-
tion, improper influence, or improper motive. State v. Duncan,
265 neb. 406, 657 n.W.2d 620 (2003). but attempts at impeach-
ment cannot be equated to charges of recent fabrication. Id. in
this case, Dr. okoye’s testimony operated to impeach molina’s,
but was not a charge of recent fabrication—as is clear from the
fact that the “fabrication” at issue, that Diana fell down the
stairs, was present in molina’s statement to police only a few
hours after Diana’s death.

more importantly, Dr. okoye’s testimony served to rebut Dr.
ophoven’s criticism of the autopsy report and opinion of Dr.
Jones. that was the “new matter” introduced in the state’s rebut-
tal—not the contention that Diana had not been killed by a fall
down the stairs, which was evident throughout the state’s case in
chief. molina’s letter served only to corroborate, in the most lit-
eral sense, molina’s case in chief, which, as previously stated, is
not proper rebuttal evidence. see State v. Fahlk, 246 neb. 834,
524 n.W.2d 39 (1994). as such, the district court did not abuse
its discretion in excluding it.

5. Jury instruCtions

(a) lesser-included offenses of Child abuse
resulting in Death

molina argues that the jury should have been instructed on
lesser-included offenses of child abuse resulting in death.
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(i) Background
at the jury instruction conference, molina requested lesser-

included offense instructions for intentional child abuse and
negligent child abuse as being lesser-included offenses of child
abuse resulting in death. the request was denied, and the jury
was instructed as follows:

Depending on the evidence you may return one of sev-
eral possible verdicts. you may find the defendant Germai r.
molina:

II. AS TO COUNT II:

(1) Guilty of Child abuse resulting in Death; or
(2) Guilty of Child abuse resulting in serious bodily

injury; or
(3) not guilty.
the elements of Child abuse resulting in Death are:
1. that the defendant Germai r. molina caused Diana

molina, a minor child, to be cruelly confined or cruelly
punished; and

2. that the defendant Germai r. molina did so know-
ingly and intentionally; and

3. that the defendant Germai r. molina’s acts resulted in
the death of Diana molina, a minor child; and

4. that the defendant Germai r. molina did these acts
between July 22, 2003 and July 23, 2003; and

5. that the defendant Germai r. molina did these acts in
hall County, nebraska.

the elements of Child abuse resulting in serious bodily
injury are:

1. the defendant Germai r. molina caused or permitted
a minor child Diana molina to be cruelly confined or cru-
elly punished; and

2. that the defendant Germai r. molina did so know-
ingly and intentionally;

3. that the defendant Germai r. molina’s acts resulted
in Diana molina, a minor child, suffering serious bodily
injury;

4. that the defendant Germai r. molina did these acts
between July 22, 2003 and July 23, 2003; and
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5. that the defendant Germai r. molina did these acts in
hall County, nebraska.

B. EFFECT OF FINDINGS

you must separately consider in the following order the
crimes of:

Child abuse resulting in Death;
Child abuse resulting in serious bodily injury.
for Child abuse resulting in Death you must decide

whether the state proved each element beyond a reasonable
doubt. if the state did so prove each element beyond a rea-
sonable doubt, then you must find the defendant Germai r.
molina guilty of Child abuse resulting in Death and stop.

if you find that the state did not so prove, then you must
proceed to consider the next crime in the list, Child abuse
resulting in serious bodily injury.

you must proceed in this fashion to consider each of the
crimes in sequence until you find the defendant Germai r.
molina guilty of one of the crimes or find him not guilty of
all of them.

the jury was also instructed on second degree murder and
manslaughter as lesser-included offenses of first degree murder.
the jury was instructed that to find molina guilty of second
degree murder, it must find that molina caused the death of
Diana “intentionally but without premeditation” and that to find
molina guilty of manslaughter, it must find that molina killed
Diana “unintentionally while in the commission of an unlaw -
ful act.”

(ii) Standard of Review
[28] Whether a crime is a lesser-included offense is determined

by a statutory elements approach and is a question of law. see,
State v. Williams, 243 neb. 959, 503 n.W.2d 561 (1993); State v.
Putz, 11 neb. app. 332, 650 n.W.2d 486 (2002), affirmed 266
neb. 37, 662 n.W.2d 606 (2003). Whether jury instructions given
by a trial court are correct is a question of law. State v. Anderson,
269 neb. 365, 693 n.W.2d 267 (2005). on a question of law, an
appellate court is obligated to reach a conclusion independent of
the determination reached by the court below. State v. Furrey, 270
neb. 965, 708 n.W.2d 654 (2006).
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(iii) Analysis
as pertinent, § 28-707 provides:

(1) a person commits child abuse if he or she knowingly,
intentionally, or negligently causes or permits a minor child
to be:

. . . .
(b) Cruelly confined or cruelly punished[.]
. . . .
(3) Child abuse is a Class i misdemeanor if the offense is

committed negligently.
(4) Child abuse is a Class iiia felony if the offense is

committed knowingly and intentionally and does not result
in serious bodily injury . . . .

(5) Child abuse is a Class iii felony if the offense is com-
mitted knowingly and intentionally and results in serious
bodily injury . . . .

(6) Child abuse is a Class ib felony if the offense is com-
mitted knowingly and intentionally and results in the death
of such child.

[29,30] to determine whether one statutory offense is a lesser-
included offense of the greater, we look to the elements of the
crime and not to the facts of the case. State v. Putz, 266 neb.
37, 662 n.W.2d 606 (2003). a court must instruct on a lesser-
included offense if (1) the elements of the lesser offense for
which an instruction is requested are such that one cannot com-
mit the greater offense without simultaneously committing the
lesser offense and (2) the evidence produces a rational basis for
acquitting the defendant of the greater offense and convicting the
defendant of the lesser offense. State v. Mason, ante p. 16, 709
n.W.2d 638 (2006).

[31] it is not disputed that negligent child abuse as defined by
§ 28-707(3) and intentional child abuse as defined by § 28-707(4)
are lesser-included offenses of child abuse resulting in serious
bodily injury as defined by § 28-707(5) and child abuse resulting
in death as defined by § 28-707(6). see, State v. Parks, 253 neb.
939, 573 n.W.2d 453 (1998); State v. Nguth, 13 neb. app. 783,
701 n.W.2d 852 (2005). the question is whether the evidence in
this case produces a rational basis for acquitting molina of the
greater offense but convicting him of the lesser offense.
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the underlying act of child abuse, which provides the basis
for all these offenses, is defined as causing or permitting the
minor child to be “[c]ruelly confined or cruelly punished.” see
§ 28-707. here, there is no dispute that Diana was cruelly con-
fined or punished, and the evidence would require the conclu-
sion that either molina or mrs. molina inflicted the abuse.
based on the evidence, there is no basis for concluding that the
abuse was not inflicted knowingly and intentionally by either
molina or mrs. molina, or that the abuse did not result in seri-
ous bodily injury. finally, the evidence would permit one of two
conclusions regarding the cause of Diana’s death: either Diana’s
death resulted from the knowing and intentional abuse that was
in flicted upon her by molina or mrs. molina, or Diana’s death
resulted from a fall downstairs.

to find molina guilty of intentional child abuse, but not guilty
of child abuse resulting in serious bodily injury or child abuse
resulting in death, would require the jury to conclude that molina
knowingly and intentionally abused Diana or permitted her abuse,
but that the abuse did not result in serious bodily injury. as previ -
ously stated, the evidence would simply not permit the conclusion
that the abuse of Diana did not result in, at the least, serious bod-
ily injury.

With respect to negligent child abuse, however, the question
is more difficult. molina argues that if the jury credited his tes -
timony, it could have concluded that mrs. molina cruelly pun-
ished Diana and that molina negligently permitted mrs. molina
to do so. this would have permitted the jury to conclude that
molina was guilty of negligent child abuse, but not guilty of
knowingly or intentionally abusing Diana himself. molina’s
argument has merit.

the rationale for instructing the jury on lesser-included of -
fenses is that, as explained by the u.s. supreme Court,

“if the prosecution has not established beyond a reasonable
doubt every element of the offense charged, and if no lesser
offense instruction is offered, the jury must, as a theoretical
matter, return a verdict of acquittal. but a defendant is enti-
tled to a lesser offense instruction—in this context or any
other—precisely because he should not be exposed to the
substantial risk that the jury’s practice will diverge from
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theory. Where one of the elements of the offense charged
remains in doubt, but the defendant is plainly guilty of
some offense, the jury is likely to resolve its doubts in favor
of conviction.”

(emphasis in original.) Beck v. Alabama, 447 u.s. 625, 634, 100
s. Ct. 2382, 65 l. ed. 2d 392 (1980), quoting Keeble v. United
States, 412 u.s. 205, 93 s. Ct. 1993, 36 l. ed. 2d 844 (1973). see,
also, State v. Bjorklund, 258 neb. 432, 604 n.W.2d 169 (2000).

in this case, the evidence would have been sufficient, had the
jury credited molina’s testimony, for the jury to conclude that
molina had not knowingly or intentionally abused Diana, but had
negligently permitted mrs. molina to do so. had the jury reached
that conclusion, however, the instructions as given would have
required the jury to either find molina guilty of intentional child
abuse or find him not guilty. the jury was denied the “third
option” that would have been necessary had the jury credited
molina’s testimony. We conclude that the district court erred in
not instructing the jury on the lesser-included offense of negli-
gent child abuse.

[32,33] to establish reversible error from a court’s refusal to
give a requested instruction, an appellant has the burden to show
that (1) the tendered instruction is a correct statement of the law,
(2) the tendered instruction is warranted by the evidence, and
(3) the appellant was prejudiced by the court’s refusal to give
the  tendered instruction. State v. Mason, ante p. 16, 709 n.W.2d
638 (2006). before an error in the giving of instructions can be
considered as a ground for reversal of a conviction, it must be
considered prejudicial to the rights of the defendant. State v.
Bao, 263 neb. 439, 640 n.W.2d 405 (2002). molina’s tendered
instruc tion on the lesser-included offense of negligent child
abuse was a correct statement of the law and was warranted by
the evidence.

that, however, does not end our inquiry. While the court’s
instruction on the lesser-included offenses of child abuse result-
ing in death did not present the jury with an opportunity to find
that molina did not act intentionally, the court’s instruction
on the lesser-included offenses of first degree murder—second
degree murder and manslaughter—required the jury to deter-
mine whether or not molina intentionally caused Diana’s death.
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under the instructions given in this case, intent to kill denoted
the difference between second degree murder and manslaughter.
see State v. Jackson, 258 neb. 24, 601 n.W.2d 741 (1999). the
question is whether the jury’s finding that molina was guilty of
second degree murder, and not manslaughter, demonstrates that
the court’s failure to instruct the jury on negligent child abuse
was not prejudicial.

[34] in that regard, a number of courts have found that
“ ‘[e]rror in failing to instruct the jury on a lesser included
offense is harmless when the jury necessarily decides the factual
questions posed by the omitted instructions adversely to defend-
ant under other properly given instructions.’ ” People v. Horning,
34 Cal. 4th 871, 906, 102 p.3d 228, 252, 22 Cal. rptr. 3d 305,
333 (2004). see, e.g., State v. Lynch, 98 ohio st. 3d 514, 787
n.e.2d 1185 (2003); Commonwealth v. Chase, 433 mass. 293,
741 n.e.2d 59 (2001); Colwell v. Com., 37 s.W.3d 721 (ky.
2000); People v. Millwee, 18 Cal. 4th 96, 954 p.2d 990, 74 Cal.
rptr. 2d 418 (1998); State v. Barletta, 238 Conn. 313, 680 a.2d
1284 (1996); Brown v. State, 183 s.W.3d 728 (tex. app. 2005);
State v. Marshall, 197 ariz. 496, 4 p.3d 1039 (ariz. app. 2000);
People v Simonds, 135 mich. app. 214, 353 n.W.2d 483 (1984).
as explained by the California supreme Court,

“in some circumstances it is possible to determine that
although an instruction on a lesser included offense was
erroneously omitted, the factual question posed by the
omitted instruction was necessarily resolved adversely to
the defendant under other, properly given instructions. in
such cases the issue should not be deemed to have been
removed from the jury’s consideration since it has been
resolved in another context, and there can be no prejudice
to the defendant since the evidence that would support a
finding that only the lesser offense was committed has been
rejected by the jury.”

People v. Flood, 18 Cal. 4th 470, 483, 957 p.2d 869, 877, 76 Cal.
rptr. 2d 180, 188 (1998), quoting People v. Sedeno, 10 Cal. 3d
703, 518 p.2d 913, 112 Cal. rptr. 1 (1974).

We find that rule to be applicable here. the jury in this case
was given the opportunity, on count i, to determine whether or
not molina acted with or without intent, and it determined that
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he acted with the intent to kill. that same jury could not have
concluded that molina acted without intent with respect to count
ii. Compare, e.g., Lynch, supra; Colwell, supra; Millwee, supra;
Barletta, supra; Brown, supra; Simonds, supra. the court’s
refusal to instruct the jury on negligent child abuse was not prej-
udicial to molina, because the jury necessarily rejected the evi-
dence that would support a finding that only the lesser-included
offense was committed. see Flood, supra. in view of the actual
verdict returned by the jury, there is no reasonable or plausible
basis for finding that the instructional error affected the jury’s
verdict. molina was not prejudiced by the court’s refusal to
instruct the jury on negligent child abuse.

(b) limiting instructions on statements
relevant to Credibility

molina argues that the trial court erred in its final jury instruc-
tion regarding inconsistent statements admitted as relevant to wit-
ness credibility.

(i) Background
manuel, molina’s father, testified that he was working out-

side on the day before Diana’s death and that based on the ab -
sence of molina’s car, molina had left the house at about 4 p.m.
and returned at around midnight or 1 a.m.; however, manuel did
not actually see molina leave. manuel was cross-examined with
respect to inconsistencies between his trial testimony and state-
ments he made to meguire regarding the events of that day and
statements made to police shortly after Diana’s death.

nohemy, molina’s mother, testified that a few days before
Diana’s death, she saw mrs. molina grab Diana by the hair,
because Diana was about to fall down the stairs, and pull out
some of Diana’s hair. nohemy also testified that she saw Diana
in the kitchen on the day before she died, at around noon, while
mrs. molina was in the kitchen heating food. nohemy was also
cross-examined with respect to inconsistencies between her trial
testimony and statements she made to meguire regarding the
events of that day, and statements made to police shortly after
Diana’s death.

Douglas Cline, a Grand island police officer, testified regard-
ing interviews conducted with nohemy and manuel, in which
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Cline served as interpreter. Cline testified that during the inter-
views, nohemy and manuel had not related the events described
in their trial testimony. nohemy and manuel testified in surre-
buttal that Cline did not speak spanish very well and did not
understand what he was being told.

the court later instructed the jury as follows:
During this trial i called your attention to certain out-of-

court statements that were received in evidence only to aid
you in deciding the credibility of the witnesses. You must
consider the statements of Diana Molina, Manuel Molina
and Nohemy Molina only with regard to the credibility of
these witnesses and for no other purpose.

(emphasis supplied.) molina objected to the last sentence, argu-
ing that only portions of the testimony of those witnesses were
being proffered for a limited purpose but that the effect of the
court’s instruction would extend to the testimony of those wit-
nesses in its entirety. molina argued for a proposed jury instruc-
tion based on the nebraska Jury instructions, “ ‘you are only
to consider these for a limited purpose when i told you to con-
sider them for a limited purpose,’ ” but the court overruled the
objection.

(ii) Standard of Review
Whether a jury instruction is correct is a question of law, re -

garding which an appellate court is obligated to reach a conclu-
sion independent of the determination reached by the trial court.
State v. Grosshans, 270 neb. 660, 707 n.W.2d 405 (2005).

(iii) Analysis
[35] nJi2d Crim. 5.3a provides as follows: “During this trial

i called your attention to some evidence that was received for
specified limited purposes; you must consider that evidence only
for those limited purposes and for no other.” We have said that
in any situation in which a limiting instruction was given at the
time evidence was introduced, nJi2d Crim. 5.3 must be given at
closing if requested. State v. Carter, 246 neb. 953, 524 n.W.2d
763 (1994), overruled on other grounds, State v. Freeman, 253
neb. 385, 571 n.W.2d 276 (1997).

[36,37] for reasons not explained by the record, the court in
this case departed from the language of nJi2d Crim. 5.3 and
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instructed the jury as set forth above. Whenever an applicable
instruction may be taken from the nebraska Jury instructions,
that instruction is the one which should usually be given to the
jury in a criminal case. State v. Putz, 266 neb. 37, 662 n.W.2d
606 (2003). but in an appeal based on a claim of an erroneous
jury instruction, the appellant has the burden to show that the
questioned instruction was prejudicial or otherwise adversely
affected a substantial right of the appellant. Grosshans, supra.

molina was not prejudiced in this case. the language used by
the district court could have been more artfully crafted, and
adherence to the nebraska Jury instructions is normally prefer-
able; however, when read in context, the instruction given was
not an incorrect statement of the law. the sentence that the jury
“must consider the statements of [mrs.] molina, manuel molina
and nohemy molina only with regard to the credibility of these
witnesses and for no other purpose” might be somewhat confus-
ing if read in isolation. however, when read in context, it is clear
that the “statements” of mrs. molina, manuel, and nohemy to
which the instruction refers are not their entire testimony, but
simply the prior inconsistent statements with which mrs. molina,
manuel, and nohemy were impeached—the “out-of-court state-
ments that were received in evidence only to aid [the jury] in
deciding the credibility of the witnesses.”

[38] Jury instructions must be read as a whole, and if they
fairly present the law so that the jury could not be misled, there is
no prejudicial error. State v. Williams, 269 neb. 917, 697 n.W.2d
273 (2005). this instruction fairly presented the law, and there is
no prejudicial error.

(c) burden of proof on alibi instruction
molina argues that the alibi instruction given by the trial

court was deficient because it did not specify the state’s burden
of proof.

(i) Background
the jury was instructed:

an issue in this case is whether the defendant Germai r.
molina was present at the times and places alleged, namely,
224 east second street, during July 22 and July 23, 2003.
the state of nebraska must prove that he was.
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Molina objected, stating that
the defendant is requesting that the Court note that the —
making the request that the Court instruct that the state is
required to prove beyond a reasonable doubt that the de -
fendant was at the — this particular place and partic- — at
these particular times and without denoting what that bur-
den is, we believe the same to be an improper burden shift-
ing upon the defendant to prove his innocence in this par-
ticular case and we would object on that basis.

the objection was overruled.
the jury was instructed, before trial, that Molina was to be

found not guilty “unless you decide the state of nebraska has
proved him guilty beyond a reasonable doubt based solely upon
the evidence you hear in this case.”

prior to submission, the jury was again instructed to find
Molina not guilty “unless you decide that the state has proved
him guilty beyond a reasonable doubt.” the jury was instructed
that each of the elements of each crime must be proved beyond a
reasonable doubt.

(ii) Standard of Review
Whether a jury instruction is correct is a question of law, re -

garding which an appellate court is obligated to reach a conclu-
sion independent of the determination reached by the trial court.
State v. Grosshans, 270 neb. 660, 707 n.W.2d 405 (2005).

(iii) Analysis
Molina’s complaint is that the alibi instruction set forth above

did not specifically iterate the state’s burden of proof beyond a
reasonable doubt.

[39,40] In an appeal based on a claim of an erroneous jury
instruction, the appellant has the burden to show that the ques-
tioned instruction was prejudicial or otherwise adversely af -
fected a substantial right of the appellant. Id. In construing an
individual jury instruction, the instruction may not be judged
in artificial isolation but must be viewed in the context of the
overall charge to the jury considered as a whole. State v. Putz,
266 neb. 37, 662 n.W.2d 606 (2003). all the jury instructions
must be read together, and if, taken as a whole, they correctly
state the law, are not misleading, and adequately cover the issues
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supported by the pleadings and the evidence, there is no preju-
dicial error necessitating reversal. State v. Mason, ante p. 16,
709 n.W.2d 638 (2006).

[41,42] the state must prove beyond a reasonable doubt every
element of the charged offense. In re Winship, 397 U.s. 358,
90 s. Ct. 1068, 25 l. ed. 2d 368 (1970); State v. McHenry, 250
neb. 614, 550 n.W.2d 364 (1996). but the proper inquiry is not
whether a jury instruction “could have” been applied in an un -
constitutional manner, but whether there is a reasonable likeli-
hood that the jury did so apply it. the constitutional question is
whether there is a reasonable likelihood that the jury understood
the instruction to allow conviction based on proof insufficient to
meet the In re Winship standard. Victor v. Nebraska, 511 U.s. 1,
114 s. Ct. 1239, 127 l. ed. 2d 583 (1994); McHenry, supra.

read as a whole, the jury instructions repeatedly told the jury
that the state had the burden of proving Molina guilty beyond a
reasonable doubt. there was no suggestion that an alibi defense
somehow shifted the burden of proof on that issue to Molina.
Compare, e.g., Boeche v. State, 151 neb. 368, 376, 37 n.W.2d
593, 596 (1949) (disapproving instruction to jury that alibi de -
fense was proper and legitimate “ ‘if proven’ ” and that defendant
did not have burden of proving alibi beyond reasonable doubt).
the alibi instruction given to the jury plainly informed them that
the state had the burden of proof, and the state’s burden of prov-
ing Molina guilty beyond a reasonable doubt was clear from the
instructions read as a whole. there is no reasonable likelihood
that the jury applied the instructions in an unconstitutional man-
ner, and Molina has not met his burden of showing any prejudice
from the alleged error.

(d) When Jury Could Go Home after sequestration
Molina takes issue with the court’s charge to the jury regard-

ing the effect of sequestration.

(i) Background
at the July 26, 2004, pretrial hearing, the court asked the par-

ties for their preferences regarding sequestration of the jury. the
parties agreed that with proper admonitions, there need not be
sequestration until after the case was submitted to the jury. the
court took that “as a waiver of complete sequestration and it
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would be the Court’s intent and purpose to then not sequester the
jury once selected until the case is given to them for their delib-
erations and verdict.”

prior to submission, the jury was instructed:
the procedure that will be followed is that as your delibera -
tions commence you will be kept together until you reach a
verdict this shall include meal times, which will be arranged
for you as a group. You may not go home at night if you have
not reached a decision.

(emphasis supplied.) Molina objected to the last sentence, argu-
ing that the court’s wording would place undue pressure on the
jury to reach a hastened decision. Molina argued that the jury
should be instructed that “ ‘you will be kept together at meal times
and may not go home at night.’ ” the objection was overruled.

the case was submitted to the jury the afternoon of august 11,
2004. a verdict was returned at 11:19 a.m. on august 12.

(ii) Standard of Review
Whether a jury instruction is correct is a question of law, re -

garding which an appellate court is obligated to reach a conclu-
sion independent of the determination reached by the trial court.
State v. Grosshans, 270 neb. 660, 707 n.W.2d 405 (2005).

(iii) Analysis
[43] Under neb. rev. stat. § 29-2022 (reissue 1995), after

submission of a criminal case to the jury, the defendant has the
right to have the jury kept together until the jury agrees upon
a verdict or is discharged by the court, and this right may be
waived only by specific agreement or consent of counsel for the
parties. State v. Bao, 263 neb. 439, 640 n.W.2d 405 (2002).
section 29-2022 specifically states in part, in language mirroring
the court’s instruction, that “[w]hen a case is finally submitted to
the jury, they must be kept together in some convenient place,
under the charge of an officer, until they agree upon a verdict or
are discharged by the court.”

Molina argues that the court’s instruction could have pressured
the jury to reach a hurried decision. We reject this argument for
two reasons. First, we note that the record is not consistent with a
hurried decision: the jury was sequestered for a night after the
cause was submitted, then rendered a verdict the next morning.
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second, and more importantly, when the language of the
court’s instruction is compared to that of molina’s proposed in -
struction, we can discern no meaningful difference. in point of
fact, the statement that the jury could “not go home at night” if it
had “not reached a decision” is entirely accurate and something
that the jury would have quickly discerned on its own, even had
molina’s proposed instruction been given.

in an appeal based on a claim of erroneous jury instructions,
the appellant has the burden to show that the questioned instruc-
tions were prejudicial or otherwise adversely affected a substan-
tial right of the appellant. State v. Sanders, 269 neb. 895, 697
n.W.2d 657 (2005). there is no prejudice here.

for the foregoing reasons, we find no merit in molina’s sixth
assignment of error.

6. state’s openinG statement anD molina’s

riGht to remain silent

molina argues that the state’s opening statement had the effect
of forcing molina to surrender his right not to testify in his own
defense.

(a) background
the state’s opening statement referred at length to the find-

ings of abuse that the state said would be proved by the medical
evidence to be presented at trial. the state said the evidence
would show that Diana’s death was caused by intentionally in -
flicted blunt force trauma, not an accident. the state also re -
ferred to molina’s statement to police, in which he initially said
that Diana had fallen down the stairs, but then admitted to beat-
ing her with a belt. the state also noted that molina had said
no one else in his family had struck Diana and that molina had
claimed not to observe injuries on Diana’s body that were obvi-
ous when she was presented at the emergency room. the state
concluded:

now, you are going to hear in a few minutes from the
defense on their opening statement and it will be our first
chance to hear what they believe the evidence will show.

i’d ask you, certainly, to keep an open mind until you
have heard the evidence for yourself. i’d ask you to keep
an open mind as you listen to the story over the next —
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unfold over the next four to five days, and as you listen to
the evidence, keep in mind a couple of things. keep in
mind that the only person who said he had struck Diana
was the defendant. that he, in fact, said he didn’t know of
anyone else having hit her. keep in mind, that he’s the one
who says he used the belt to hit Diana, and i would ask
you, ladies and gentlemen, a couple of other things.

i would ask of you, first of all, that you not confuse the
senseless, brutal nature of this act with an unintentional
one. Just because it makes no sense to us why someone
would do this to a child for soiling herself and soiling her
surroundings while potty training doesn’t mean the acts
aren’t deliberate, and i will ask you not to confuse remorse
after the act is committed for fear of getting caught or lack
of guilt.

ladies and gentlemen, the evidence will show you
beyond a reasonable doubt that there was no stair fall. the
evidence will show you there was no accident. Well, wait.
there was one accident. that accident was a little girl had
some toilet-training accidents, and because of those acci-
dents, her father beat her to death over the course of a day.

i would ask you to — when we come back on closing
arguments to return the only verdict that is consistent with
what you will have heard and that’s consistent with the law
as you will be instructed by [the] Judge . . . a verdict of
guilty on both counts.

molina made no objection to the state’s opening statement.

(b) standard of review
[44] plain error will be noted only where an error is evident

from the record, prejudicially affects a substantial right of a liti-
gant, and is of such a nature that to leave it uncorrected would
cause a miscarriage of justice or result in damage to the integrity,
reputation, and fairness of the judicial process. see State v. Mata,
266 neb. 668, 668 n.W.2d 448 (2003), cert. denied 543 u.s.
1128, 125 s. Ct. 1088, 160 l. ed. 2d 1081 (2005).

(c) analysis
[45] as previously noted, molina did not object to the state’s

opening statement, either during the statement or immediately
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after. Cf. State v. Jacob, 253 neb. 950, 574 n.W.2d 117 (1998)
(in order to preserve, as ground of appeal, opponent’s misconduct
during closing argument, aggrieved party must have objected to
improper remarks no later than at conclusion of argument). in the
absence of plain error, when an issue is raised for the first time in
an appellate court, the issue will be disregarded inasmuch as the
trial court cannot commit error regarding an issue never presented
and submitted for disposition in the trial court. Mata, supra. thus,
we review this issue for plain error. see id.

[46] We find no such plain error or, indeed, any error at all
with respect to the issue molina raises. one is allowed consider-
able latitude in making an opening statement. State v. Bjorklund,
258 neb. 432, 604 n.W.2d 169 (2000). the state’s opening state-
ment, as summarized above, consisted of an appropriate and ac -
curate summary of the evidence the state would adduce at trial.
if molina was compelled, as a matter of trial strategy, to take the
stand in his own defense, it was a result of the evidence adduced
by the state, and not the opening statement that described what
the evidence would be.

the district court did not commit plain error or, indeed, any
error, in permitting the state’s opening statement. molina’s as -
signment of error is without merit.

7. ineffeCtive assistanCe of Counsel

(a) Massaro v. United States
[47] under nebraska law, in order to raise the issue of in -

effective assistance of trial counsel where appellate counsel is
different from trial counsel, a defendant must raise on direct
appeal any issue of ineffective assistance of trial counsel which
is known to the defendant or is apparent from the record, or the
issue will be procedurally barred on postconviction review. State
v. Gales, 269 neb. 443, 694 n.W.2d 124 (2005), cert. denied
546 u.s. 947, 126 s. Ct. 449, 163 l. ed. 2d 341. molina argues
that this rule should be overruled and replaced with the discre-
tionary rule of Massaro v. United States, 538 u.s. 500, 123 s.
Ct. 1690, 155 l. ed. 2d 714 (2003).

initially, we note that this case is a direct appeal from molina’s
convictions and sentences, not a postconviction action in which
an issue not raised on direct appeal may be procedurally barred.

state v. molina 529

Cite as 271 neb. 488



While the issue of a procedural bar might be presented in a post-
conviction action filed by molina, in the present case, any dis-
cussion would be entirely academic, and it is not the function of
an appellate court to render advisory opinions. see State v. Rust,
223 neb. 150, 388 n.W.2d 483 (1986).

furthermore, we recently rejected an identical argument in
State v. Marshall, 269 neb. 56, 61-62, 690 n.W.2d 593, 600-01
(2005), stating:

We begin by addressing [the defendant’s] argument that
Massaro v. United States, 538 u.s. 500, 123 s. Ct. 1690,
155 l. ed. 2d 714 (2003), eliminates any procedural bar re -
sulting from the failure of appellate counsel to raise claims
of ineffective assistance of trial counsel on direct appeal.
Massaro was a federal postconviction proceeding brought
pursuant to 28 u.s.C. § 2255 (1994) in which the prisoner
alleged ineffective assistance of trial counsel. a federal ap -
peals court had affirmed the dismissal of the action on the
ground of procedural default, due to the fact that massaro
was represented on direct appeal by new counsel who did
not raise the issue of ineffective assistance of trial coun -
sel. the Court acknowledged the general federal rule that
“claims not raised on direct appeal may not be raised on
collateral review unless the petitioner shows cause and prej-
udice,” noting that this “procedural-default rule is neither
a statutory nor a constitutional requirement,” but, rather,
“a doctrine adhered to by the courts to conserve judicial
resources and to respect the law’s important interest in the
finality of judgments.” 538 u.s. at 504. resolving a con-
flict among the federal courts of appeals, the u.s. supreme
Court held that “failure to raise an ineffective-assistance-
of-counsel claim on direct appeal does not bar the claim
from being brought in a later, appropriate proceeding under
§ 2255.” 538 u.s. at 509.

the Massaro Court noted that a “growing majority” of
state courts follow the rule adopted by its holding. 538 u.s.
at 508. this court, however, has not adopted the rule. We do
not interpret Massaro as requiring that we do so, inasmuch
as the Court specifically acknowledged that procedural de -
fault rules are not constitutional requirements. the general
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procedural default rule we have long applied in postcon -
viction proceedings under neb. rev. stat. §§ 29-3001 to
29-3004 (reissue 1995) holds that a motion for postcon -
viction relief cannot be used to secure review of issues
which were or could have been litigated on direct appeal.
State v. Perry, 268 neb. 179, 681 n.W.2d 729 (2004); State
v. Lotter, 266 neb. 245, 664 n.W.2d 892 (2003). thus, a
motion for postconviction relief asserting ineffective assist-
ance of trial counsel is procedurally barred where a defend-
ant was represented by a different attorney on direct appeal
than at trial and the alleged deficiencies in trial counsel’s
performance were known or apparent from the record. State
v. Al-Zubaidy, 263 neb. 595, 641 n.W.2d 362 (2002); State
v. Suggs, 259 neb. 733, 613 n.W.2d 8 (2000); State v.
Williams, 259 neb. 234, 609 n.W.2d 313 (2000).

the rule we reaffirmed in Marshall, supra, is not simply a
matter of policy, but grounded in the nebraska postconviction
act. neb. rev. stat. § 29-3003 (reissue 1995) provides in part
that “[t]he remedy provided by sections 29-3001 to 29-3004 is
cumulative and is not intended to be concurrent with any other
remedy existing in the courts of this state.” the phrase “any other
remedy” encompasses a direct appeal when the issue raised in
the postconviction proceeding can be raised in the direct appeal.
see State v. Williams, 181 neb. 692, 150 n.W.2d 260 (1967).
from that principle is derived the rule that a motion for postcon-
viction relief cannot be used as a substitute for an appeal or to
secure a further review of issues already litigated on direct appeal
or which were known to the defendant and counsel at the time of
the trial and which were capable of being raised, but were not
raised, in the defendant’s direct appeal. see State v. Whitmore,
238 neb. 125, 469 n.W.2d 527 (1991).

thus, we stated in Whitmore, supra, that the purpose of af -
fording postconviction relief is not to permit the defendant end-
less appeals on matters already decided. rather, the purpose is
to correct errors of constitutional proportion which could not
otherwise be raised on direct appeal, such as ineffectiveness of
counsel who brought the direct appeal. Id. We concluded that
this principle applied where new appellate counsel could have
raised the ineffectiveness of trial counsel.
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in short, our recent rejection of the Massaro standard is not
simply a policy determination made by this court, but the con-
sequence of well-established reasoning based in the language
of the nebraska postconviction act. in any event, the question
of which issues might be procedurally barred in a postconvic-
tion action is not before us in the present proceeding. We de -
cline molina’s invitation to reconsider our decision in State v.
Marshall, 269 neb. 56, 690 n.W.2d 593 (2005).

(b) ineffective assistance of trial Counsel
molina argues that trial counsel provided ineffective assist-

ance of counsel at trial.

(i) Standard of Review
[48] With regard to the questions of counsel’s performance or

prejudice to the defendant as part of the two-pronged test articu-
lated in Strickland v. Washington, 466 u.s. 668, 104 s. Ct. 2052,
80 l. ed. 2d 674 (1984), an appellate court reviews such legal
determinations independently of the lower court’s decision. State
v. Canbaz, 270 neb. 559, 705 n.W.2d 221 (2005).

(ii) Analysis
[49] to prevail on a claim of ineffective assistance of counsel

under Strickland, supra, the defendant must show that counsel’s
performance was deficient and that this deficient performance
actually prejudiced his or her defense. State v. Rieger, 270 neb.
904, 708 n.W.2d 630 (2006).

[50] but in his supplemental appellate brief, molina concedes
that the record is insufficient to evaluate the ineffective assist-
ance of counsel at trial. Claims of ineffective assistance of coun-
sel raised for the first time on direct appeal do not require dis-
missal ipso facto; the determining factor is whether the record is
sufficient to adequately review the question. When the issue has
not been raised or ruled on at the trial court level and the matter
necessitates an evidentiary hearing, an appellate court will not
address the matter on direct appeal. State v. Brown, 268 neb.
943, 689 n.W.2d 347 (2004).

at oral argument, the state conceded that where the appel-
lant makes an allegation of ineffective assistance of counsel,
even where the record is insufficient to review the issue, “you’ve
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preserved the issue for postconviction.” the state specifically
conceded that would be the case even under the unique circum-
stances here, where new counsel was appointed after an appel-
late brief was filed through trial counsel.

but because, as molina concedes, the record is insufficient in
this appeal to resolve the issue of ineffective assistance of coun-
sel at trial, we reject molina’s eighth assignment of error.

(c) ineffective assistance of Counsel on Direct appeal
molina also contends that prior to withdrawal, trial counsel

provided him with ineffective assistance of counsel in his brief
on direct appeal.

(i) Standard of Review
With regard to the questions of counsel’s performance or

prejudice to the defendant as part of the two-pronged test artic-
ulated in Strickland, supra, an appellate court reviews such legal
determinations independently of the lower court’s decision.
Canbaz, supra.

(ii) Analysis
With respect to ineffective assistance of trial counsel on

direct appeal, molina again concedes that in most respects, the
record is not sufficient to evaluate counsel’s performance, or
whether molina was prejudiced by that performance. We do not
consider the issue in those respects. however, molina argues
that the record is sufficient in one respect: molina argues that
trial counsel was ineffective in continuing to represent molina,
by filing a reply brief, after he was aware that molina had com-
pleted an affidavit averring that he wished to pursue the issue of
ineffective assistance of counsel.

molina’s argument is somewhat difficult to follow. molina
seems to be arguing that trial counsel should have presented
molina’s affidavit to the district court so that new counsel could
be appointed. but, obviously, trial counsel did withdraw from
representing molina, and new counsel was appointed. no preju-
dice resulted to molina.

molina also argues that a hearing could have been held in the
district court regarding trial counsel’s alleged ineffective assist-
ance. molina claims that
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[u]nder these procedures, evidence would have been pre-
sented and the district court could make factual findings
regarding whether [trial counsel] was or was not ineffec-
tive. this Court would then have a developed factual record
to review. if . . . molina’s motion was without merit, then
[trial counsel] would be remain [sic] as appellate counsel.

supplemental brief for appellant at 34. What molina does not
explain is how, if new counsel were not appointed to represent
molina, evidence could have been adduced as to the ineffective
assistance of the counsel that would still be representing molina
at the hearing. simply stated, molina cites no authority, and we
are unaware of any authority, for the procedures that molina
claims should have been followed.

We cannot conclude, on the record before us, that trial coun-
sel was ineffective, or that molina was prejudiced, because trial
counsel failed to engage in the process that molina now suggests.
molina’s ninth assignment of error is without merit.

(d) evidentiary hearing on ineffective
assistance of Counsel

finally, molina argues that the district court should have held
an evidentiary hearing regarding ineffective assistance of trial
counsel when trial counsel moved to withdraw from representing
molina on appeal.

(i) Standard of Review
[51] a trial court’s decision to dismiss appointed counsel is

reviewed for an abuse of discretion. see, State v. McPhail, 228
neb. 117, 421 n.W.2d 443 (1988); State v. El-Tabech, 225 neb.
395, 405 n.W.2d 585 (1987).

(ii) Analysis
[52] molina relies upon State v. Sack, 239 neb. 690, 477

n.W.2d 921 (1991), in which we stated that once counsel has
been appointed for an indigent accused, the accused must remain
with the appointed counsel unless one of the following condi-
tions is met: (1) the accused knowingly, voluntarily, and intelli-
gently waives the right to counsel and chooses to proceed pro se,
see McPhail, supra; (2) appointed counsel is incompetent, in
which case new counsel is to be appointed, see State v. Clark,
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216 neb. 49, 342 n.W.2d 366 (1983); or (3) the accused chooses
to retain private counsel, see State v. Neal, 231 neb. 415, 436
n.W.2d 514 (1989). molina argues that prior to replacing his
counsel, a hearing should have established which of these condi-
tions was met.

molina’s argument is without merit. first, his argument is tan-
tamount to contending that new counsel should not have been
appointed for him at all, when that was precisely what he wanted
to occur. even if the legal basis for appointing new counsel was
insufficient, a defendant in a criminal case may not take advan-
tage of an alleged error which the defendant invited the trial court
to commit. State v. Mata, 266 neb. 668, 668 n.W.2d 448 (2003),
cert. denied 543 u.s. 1128, 125 s. Ct. 1088, 160 l. ed. 2d 1081
(2005); State v. Bruna, 12 neb. app. 798, 686 n.W.2d 590
(2004).

[53] furthermore, we cannot say the trial court abused its dis-
cretion when the trial court’s discretion was limited by our in -
structions to it. specifically, after trial counsel filed a motion to
withdraw, this court sustained the motion and directed the trial
court to appoint new counsel for molina. the order of an appel-
late court is conclusive on the parties, and no judgment or order
different from, or in addition to, that directed by the appellate
court can be entered by the trial court. State v. Gales, 269 neb.
443, 694 n.W.2d 124 (2005), cert. denied 546 u.s. 947, 126 s.
Ct. 449, 163 l. ed. 2d 341. the district court had no power to do
anything except obey our mandate to appoint new counsel, see
id., and a hearing on why trial counsel was permitted to withdraw
would have been well beyond the scope of our mandate.

[54] finally, molina misapprehends the meaning of the word
“incompetent” in the context above. appointed counsel may be
removed because of a potential conflict of interest, and such a
conflict could, in effect, render a defendant’s counsel incompe-
tent to represent the defendant and warrant appointment of new
counsel. Bruna, supra. molina’s desire to argue that trial coun-
sel was ineffective gave rise to a potential conflict of interest,
because it placed trial counsel in the position of having to argue
his own ineffectiveness. see, e.g., U.S. v. Del Muro, 87 f.3d
1078 (9th Cir. 1996); Sullivan v. U.S., 721 a.2d 936 (D.C.
1998); People v. Parker, 288 ill. app. 3d 417, 680 n.e.2d 505,
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223 ill. Dec. 772 (1997). thus, the record does provide a legal
basis, pursuant to State v. Sack, 239 neb. 690, 477 n.W.2d 921
(1991), for appointing replacement counsel to represent molina.

the district court did not abuse its discretion in appointing
new counsel for molina without an evidentiary hearing on in -
effective assistance of counsel. molina’s final assignment of
error is without merit.

iv. ConClusion
We decline to consider molina’s allegations of ineffective

assistance of counsel for which the record is insufficient, and we
find no merit to molina’s other assignments of error. the judg-
ment of the district court is affirmed.

affirmeD.
WriGht, J., not participating.
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stephan, J.
Joshua mcGrath sustained serious injuries when a vehicle

which he was operating was struck by a vehicle operated by
michael barnes, who was the subject of a vehicular pursuit by
omaha police. mcGrath brought this action against the City of
omaha (the City) under the political subdivisions tort Claims
act, neb. rev. stat. §§ 13-901 to 13-926 (reissue 1997 & supp.
1999), alleging negligence on the part of the officer conducting
the pursuit and strict liability under § 13-911. following a bench
trial, the district court for Douglas County found that the officer
was not negligent but held that the City was strictly liable based
on a finding that mcGrath’s injuries and damages were proxi-
mately caused by the officer’s actions during the vehicular pur-
suit. the court determined that mcGrath sustained damages in
the amount of $503,123.66. pursuant to § 13-911(2), the court
allowed the City a credit in the amount of $48,000, representing
insurance payments made to mcGrath, less the attorney fees
incurred in obtaining the recovery. the City appeals, contending
that the court erred in its determination of proximate cause and
in calculating the credit. We affirm the judgment of the district
court as modified.

baCkGrounD
in the early morning hours of april 14, 2000, barnes and four

companions left an omaha nightclub and proceeded north on
72d street in a 1982 buick, with barnes at the wheel. after
weaving through construction areas on 72d street, barnes
brought the vehicle to an abrupt, sliding stop when he became
aware of a red traffic signal at the intersection of 72d and Dodge
streets. omaha police sgt. John sears observed barnes’ erratic
driving from his police cruiser, where sears was also stopped
at the same intersection, but in a southbound direction on 72d
street, waiting to turn east onto Dodge street. When the light
turned green and barnes proceeded through the intersection,
sears made a u-turn and  followed barnes as he proceeded north
on 72d street and then turned east onto Cass street. While pro-
ceeding east on Cass street between 72d and 69th streets, sears
activated his cruiser’s overhead red flashing lights in an attempt
to signal barnes to pull over. barnes did not comply, but instead,
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accelerated and turned north onto 69th street, at which point,
sears began pursuit and radioed for assistance from a police
helicopter. initially, and at several times during the pursuit,
sears attempted to activate the siren of his police cruiser, but he
was never able to do so because a control knob was missing.
sears continued to pursue barnes north on 69th street at speeds
ranging from 50 to 70 miles per hour.

as barnes drove through the intersection of 69th and blondo
streets, sears was one to three blocks behind him. sears ob -
served that barnes narrowly avoided colliding with a vehicle as
barnes drove through the intersection. sears decided to slow his
cruiser and terminate the pursuit at approximately 69th and
blondo streets, where he turned off his cruiser’s flashing lights.
sears lost sight of the buick when it reached 69th and lake
streets. proceeding in “search mode,” sears turned right onto
lake street and then turned left onto 68th street with his
cruiser’s flashing lights turned off.

after turning right at 69th and lake streets, barnes proceeded
one block east and then turned south onto 68th street. barnes
still saw the cruiser’s flashing lights when he turned at lake
street, and one of his passengers last saw the cruiser’s flashing
lights reflecting off nearby houses when barnes was proceeding
south between lake and Grant streets on 68th street. after pro-
ceeding south on 68th street for one block, barnes turned left
onto Grant street, still believing the police were pursuing him
and attempting to avoid police contact. barnes proceeded east
down a steep hill on Grant street, reaching speeds exceeding 65
miles per hour. he did not stop for any of the stop signs between
68th and 65th streets on Grant street. as he proceeded east on
Grant street, barnes’ passengers told him they could no longer
see the police cruiser. Within approximately 30 seconds of the
last sighting of the cruiser’s flashing lights, barnes ran the stop
sign at the intersection of 65th and Grant streets and collided
with a northbound pickup operated by mcGrath. the collision
tore the pickup in half, and the front section was propelled into
a tree and exploded. mcGrath and his passenger, Jimmie Joe
staley, both sustained severe burn injuries.

after complying with the notice provisions of the political
subdivisions tort Claims act, mcGrath and staley filed separate
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actions against the City in the district court for Douglas County.
the actions were consolidated for trial and discovery. following
trial, the district court made written findings of fact in which it
determined that the vehicular pursuit was the proximate cause of
the collision and resulting injuries to mcGrath and staley. in
making these findings, the court rejected the City’s argument that
barnes should have known that the pursuit had ended before he
turned east onto Grant street.

the district court found that mcGrath suffered second- and
third-degree burns to 30 percent of his body, a right maxillary
sinus fracture, a pelvic fracture, and a closed head injury. after
the accident, mcGrath was immediately transported to a hos -
pital and was a patient there between april 14 and 28, 2000.
mcGrath was left with permanent scars on his face, arms, and
other parts of his body and incurred medical expenses of
$82,323.66, lost wages of $20,800, and a permanent disability
impairment of 21 percent.

as compensation for his injuries, the district court initially
awarded mcGrath $503,123.66. the court later amended the
judgment to allow the City a credit pursuant to § 13-911(2) in
the amount of $48,000, representing a $72,000 payment which
mcGrath recovered from insurance carriers, reduced by $24,000
that he paid in attorney fees.

assiGnments of error
the City assigns, restated, that the district court erred (1) in

concluding that the motor vehicle pursuit was the proximate
cause of damages within the scope of § 13-911 and (2) in im -
properly applying § 13-911(2) by deducting attorney fees from
the reimbursement for insurance payments.

stanDarD of revieW
[1,2] in actions brought pursuant to the political subdivisions

tort Claims act, the findings of a trial court will not be disturbed
on appeal unless they are clearly wrong. Meyer v. State, 264 neb.
545, 650 n.W.2d 459 (2002). When reviewing questions of law,
an appellate court has an obligation to resolve the questions inde-
pendently of the conclusion reached by the trial court. Tadros v.
City of Omaha, 269 neb. 528, 694 n.W.2d 180 (2005).
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analysis

proximate Cause

the parties stipulated that mcGrath, like staley, was an inno-
cent third party within the meaning of § 13-911. the determina-
tion of the City’s liability to both mcGrath and staley was based
upon the same facts. for the reasons discussed in Staley v. City
of Omaha, post p. 543, 713 n.W.2d 457 (2006), we conclude
that the district court did not err in finding that mcGrath’s in -
juries were proximately caused by the nonnegligent actions of an
omaha police officer, sears, during a vehicular pursuit, thereby
triggering the City’s strict liability under § 13-911.

CreDit

the City contends that the district court erred in calculating
the amount which mcGrath was required to reimburse the City,
in the form of a credit against the judgment, for insurance pay-
ments he received. section 13-911(2) provides in relevant part:

upon payment by a political subdivision of those dam-
ages sustained by an innocent third party [proximately
caused by a police pursuit], whether upon voluntary settle-
ment or in satisfaction of a judgment, the political subdi -
vision shall be entitled to reimbursement of the amount of
damages paid by the political subdivision from each and
all of the following sources:

. . . .
(c) every insurer or self-insurance surety of either the

driver of the fleeing vehicle . . . .
(d) any uninsured or underinsured motorist insurer or

self-insurance surety legally liable to the innocent third
party . . . .

mcGrath received $22,000 from barnes’ insurer and $50,000
from his own underinsurance carrier. of this amount, he paid
$24,000 in attorney fees and used the remainder to pay other
expenses relating to the accident, including some of his medical
expenses. in calculating the amount which mcGrath was re -
quired to reimburse the City under § 13-911(2), the district court
deducted the attorney fees from the insurance payments and
awarded the City a credit against the judgment in the net amount
of $48,000, reasoning that attorney fees are generally deductible
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in similar circumstances. the court did not cite any legal author-
ity for this proposition.

section 13-911(2) lists sources from which a political subdi-
vision held strictly liable to an innocent third party as a result of
a vehicular pursuit may obtain reimbursement of damages it has
paid. the statute does not specifically address the issue of how a
credit against a judgment is to be calculated if the reimbursement
source has made payment directly to the injured party through
the efforts of an attorney prior to the entry of the judgment
against the political subdivision.

the payments to mcGrath by barnes’ liability insurance
 carrier and his own underinsured motorist carrier constituted a
fund in which both mcGrath and the City had an interest. had
mcGrath not succeeded in establishing the City’s liability for his
injuries, the insurance payments would likely have been his only
recovery. however, when the City’s liability was established, it
acquired a statutory right to reimbursement with respect to the
aforementioned insurance payments which had been made to
mcGrath. We agree that this right is enforceable as a credit
against the judgment in favor of mcGrath against the City. the
question is whether the credit can be calculated so as to, in
effect, require the City to pay mcGrath’s attorney fees in con-
nection with recovery of the insurance benefits. the City argues
that there is no statute or common-law principle which would
permit this result. mcGrath does not provide any legal authority,
but argues that because the City is the beneficiary of the efforts
of his attorney in obtaining the insurance recovery, it should be
responsible for the fees.

although it is certainly not clear from the record or briefs, we
perceive mcGrath’s argument and the reasoning of the district
court to be premised upon the common fund doctrine. based
upon the holdings of this court in Moyer & Moyer v. State Farm
Mut. Ins. Co., 190 neb. 174, 206 n.W.2d 644 (1973); Krause v.
State Farm Mut. Auto. Ins. Co., 184 neb. 588, 169 n.W.2d 601
(1969), and United Services Automobile Assn. v. Hills, 172 neb.
128, 109 n.W.2d 174 (1961), the nebraska Court of appeals
summarized the common fund doctrine as being applicable

when an attorney (1) expends time and effort in (2) creat-
ing a common fund in which others are interested, and (3)
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the party with the subrogation interest has substantially
benefited from the attorney’s efforts in creating the fund.
additionally, the amount of the attorney fee awarded does
not necessarily correspond with the contract between the
attorney and the insured, but instead depends on the nature
of the services rendered and the general considerations
applicable to court awards of attorney fees.

Hauptman, O’Brien v. Milwaukee Guardian, 7 neb. app. 60, 66,
578 n.W.2d 83, 87 (1998). the court further noted that the key
to establishing that the beneficiary of the common fund should
be responsible for an attorney fee is “the record created by coun-
sel who seeks the fee, because the burden to prove entitlement
to the fee is on counsel.” Id. at 67, 578 n.W.2d at 88. the gen-
eral considerations for awards of attorney fees are well known:
the services actually performed, the amount in controversy, the
nature of the case, the results obtained, the extent of preparation
of the case, the difficulty of the questions involved, the skill
required, the customary charges of the bar for similar work, and
the character and standing of the attorney. Id.

assuming without deciding that the common fund doctrine
would apply in the circumstances presented here, mcGrath had
the burden of proving that the City should be charged, in the form
of a reduced credit under § 13-911(2), with all or a portion of
the attorney fees mcGrath paid. although it is apparent that the
City received a benefit from the efforts of mcGrath’s attorney
in obtaining the insurance recovery, there is no evidence with
respect to the nature of the services performed by the attorney
and little evidence of the other factors relevant to the reasonable -
ness of the attorney fees. see, Krause v. State Farm Mut. Auto.
Ins. Co., supra; Hauptman, O’Brien v. Milwaukee Guardian,
supra. accordingly, we conclude that the district court erred in
not crediting the City for the full amount of insurance benefits
received by mcGrath.

ConClusion
We conclude that the district court did not err in finding that

mcGrath’s injuries were proximately caused by the nonnegli-
gent actions of an omaha police officer, sears, during vehicular
pursuit, triggering the City’s strict liability under § 13-911(1).

542 271 nebraska reports



however, the district court erred in not awarding the City a credit
against the judgment in the full amount of insurance payments
made to mcGrath from sources specified in § 13-911(2)(c) and
(d). We modify the judgment by increasing the amount of the
credit from $48,000 to $72,000 and affirm as modified.

affirmeD as moDifieD.
WriGht, J., not participating.

Jimmie Joe staley, appellee anD Cross-appellant, v.
City of omaha, a muniCipal Corporation,

appellant anD Cross-appellee.
713 n.W.2d 457

filed may 5, 2006.    no. s-04-1240.

1. Political Subdivisions Tort Claims Act: Appeal and Error. in actions brought pur-

suant to the political subdivisions tort Claims act, the findings of a trial court will

not be disturbed on appeal unless they are clearly wrong.

2. Constitutional Law: Statutes: Appeal and Error. Whether a statute is constitutional

is a question of law; accordingly, the nebraska supreme Court is obligated to reach a

conclusion independent of the decision reached by the trial court.

3. Trial: Expert Witnesses. Determining the weight that should be given expert testi-

mony is uniquely the province of the fact finder.

4. Proximate Cause: Evidence. the question of proximate cause, in the face of con-

flicting evidence, is ordinarily one for the trier of fact, and the court’s determination

will not be set aside unless clearly wrong.

5. Negligence: Proximate Cause: Words and Phrases. a proximate cause is a cause

that (1) produces a result in a natural and continuous sequence and (2) without which

the result would not have occurred.

6. Negligence: Proof. the test of causation is not that the particular injury could be

anticipated but whether after the occurrence, the injury appears to be the reasonable

and probable consequence of the acts or omissions.

7. Negligence: Motor Vehicles: Police Officers and Sheriffs: Proximate Cause. a

law enforcement officer’s decision and action to terminate a vehicular pursuit do not

instantaneously eliminate the danger to innocent third parties contemplated in neb.

rev. stat. § 13-911 (reissue 1997). that danger continues until the motorist reason-

ably perceives that the pursuit has ended and has an opportunity to discontinue the

hazardous, evasive driving behaviors contemplated in the statute. thus, whether an

injury to an innocent third party is proximately caused by the action of a law enforce-

ment officer during vehicular pursuit is a question of fact which must necessarily be

determined on a case-by-case basis.

8. Constitutional Law: Statutes: Presumptions. statutes are afforded a presumption

of constitutionality, and the unconstitutionality of a statute must be clearly established

before it will be declared void.
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9. Constitutional Law: Legislature: Presumptions. the nebraska legislature is pre-

sumed to have acted within its constitutional power despite that, in practice, its laws

may result in some inequality.

10. Constitutional Law: Equal Protection. When a statute is challenged on equal pro-

tection grounds, whether under the u.s. or nebraska Constitution, the reviewing court

must first determine the standard by which the challenged statute’s constitutional

validity will be determined. if, in distinguishing between classes, the classifications

involved in a statute do not create any suspect class or address any fundamental right,

the court applies only minimal scrutiny under the equal protection analysis.

11. ____: ____. under the rational basis test, the equal protection Clause is satisfied as

long as (1) there is a plausible policy reason for the classification, (2) the legislative

facts on which the classification is based may rationally have been considered to be

true by the governmental decisionmaker, and (3) the relationship of the classification

to its goal is not so attenuated as to render the distinction arbitrary or irrational.

12. Political Subdivisions Tort Claims Act. the political subdivisions tort Claims act

creates a single class of tort-feasors, consisting of all political subdivisions.

13. Political Subdivisions: Legislature: Damages. the legislature had a rational basis

for the legislative enactment of a damage cap applicable to political subdivisions.

14. Due Process. substantive due process relates to the content of the statute specifying

when a right can be lost or impaired.

15. Constitutional Law: Due Process: Statutes. in cases involving due process chal-

lenges under the nebraska Constitution, when a fundamental right or suspect classi-

fication is not involved in the legislation, the legislative act is a valid exercise of the

police power if the act is rationally related to a legitimate state interest.

16. Legislature. the legislature is free to create and abolish rights so long as no vested

right is disturbed.

17. Constitutional Law. no one has a vested right in any particular remedy.

18. Constitutional Law: Statutes: Special Legislation. a legislative act constitutes spe-

cial legislation violative of the state Constitution if (1) it creates an arbitrary and

unreasonable method of classification or (2) it creates a permanently closed class.

19. ____: ____: ____. the analysis under a special legislation inquiry focuses on the

legislature’s purpose in creating the class and asks if there is a substantial difference

of circumstances to suggest the expediency of diverse legislation.
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henDry, C.J., Connolly, GerrarD, stephan, mCCormaCk,
and miller-lerman, JJ., and hannon, Judge, retired.

stephan, J.
Jimmie Joe staley sustained serious injuries when a vehicle

in which he was a passenger was struck by a vehicle operated by
michael barnes, who was the subject of a vehicular pursuit by
omaha police. staley brought this action against the City of
omaha (the City) under the political subdivisions tort Claims
act, neb. rev. stat. §§ 13-901 to 13-926 (reissue 1997 & supp.
1999), alleging negligence on the part of the officer conducting
the pursuit and strict liability under § 13-911. following a bench
trial, the district court for Douglas County found that the officer
was not negligent but held that the City was strictly liable based
on a finding that staley’s injuries and damages were proxi-
mately caused by the officer’s actions during the vehicular pur-
suit. the court determined that staley sustained damages in the
amount of $2,933,402. the court rejected staley’s argument that
the $1 million cap on damages recoverable under the political
subdivisions tort Claims act imposed by § 13-926(1) was un -
constitutional and entered judgment for staley in that amount.
the City appeals, contending that the court erred in its determi-
nation of proximate cause. staley cross-appeals from the district
court’s determination that the statutory cap on damages was
constitutional. We affirm the judgment of the district court.

i. baCkGrounD
in the early morning hours of april 14, 2000, barnes and four

companions left an omaha nightclub and proceeded north on 72d
street in a 1982 buick, with barnes at the wheel. after weaving
through construction areas on 72d street, barnes brought the
vehicle to an abrupt, sliding stop when he became aware of a red
traffic signal at the intersection of 72d and Dodge streets. omaha
police sgt. John sears observed barnes’ erratic driving from his
police cruiser, where sears was also stopped at the same inter-
section, but in a southbound direction on 72d street. When the
light turned green and barnes proceeded through the intersec-
tion, sears made a u-turn and followed barnes as he proceeded
north on 72d street and then turned east onto Cass street. While
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proceeding east on Cass street between 72d and 69th streets,
sears activated his cruiser’s overhead red flashing lights in an
attempt to signal barnes to pull over. barnes did not comply, but
instead, accelerated and turned north onto 69th street, at which
point, sears began pursuit and radioed for assistance from a
police helicopter. initially, and at several times during the pur-
suit, sears attempted to activate the siren of his police cruiser, but
he was never able to do so because a control knob was missing.
sears continued to pursue barnes north on 69th street at speeds
ranging from 50 to 70 miles per hour.

as barnes drove through the intersection of 69th and blondo
streets, sears was one to three blocks behind him. sears observed
that barnes narrowly avoided colliding with a vehicle as barnes
drove through the intersection. sears decided to slow his cruiser
and terminate the pursuit at approximately 69th and blondo
streets, where he turned off his cruiser’s flashing lights. sears
lost sight of the buick when it reached 69th and lake streets.
proceeding in “search mode,” sears turned right onto lake street
and then turned left onto 68th street with his cruiser’s flashing
lights turned off.

after turning right at 69th and lake streets, barnes proceeded
one block east and then turned south onto 68th street. barnes
still saw the cruiser’s flashing lights when he turned at lake
street, and one of his passengers last saw the cruiser’s flashing
lights reflecting off nearby houses when barnes was proceeding
south between lake and Grant streets on 68th street. after pro-
ceeding south on 68th street for one block, barnes turned left
onto Grant street, still believing the police were pursuing him
and attempting to avoid police contact. barnes proceeded east
down a steep hill on Grant street, reaching speeds exceeding 65
miles per hour. he did not stop for any of the stop signs between
68th and 65th streets on Grant street. as he proceeded east on
Grant street, barnes’ passengers told him they could no longer
see the police cruiser. Within approximately 30 seconds of the
last sighting of the cruiser’s flashing lights, barnes ran the stop
sign at the intersection of 65th and Grant streets and collided
with a northbound pickup operated by Joshua mcGrath, in which
pickup staley was a passenger. the collision tore the pickup in
half, and the front section was propelled into a tree and exploded.
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staley was trapped in the vehicle, and both he and mcGrath sus-
tained severe burn injuries.

after complying with the notice provisions of the political
subdivisions tort Claims act, staley and mcGrath filed sepa-
rate actions against the City in the district court for Douglas
County. the actions were consolidated for trial and discovery.
following trial, the district court made written findings of fact
in which it determined that the vehicular pursuit was the proxi-
mate cause of the collision and resulting injuries to staley and
mcGrath. in making these findings, the court rejected the City’s
argument that barnes should have known that the pursuit had
ended before he turned east onto Grant street.

the district court found that staley received third-degree
burns over 70 percent of his body. he was hospitalized from
april 14 to september 14, 2000, during which time he under-
went painful debridement procedures. following his hospital-
ization, staley received therapy 5 days a week for 1 year. he
incurred $575,378.06 in medical bills, and his estimated future
medical bills are $25,024. he has permanent scarring over 70
percent of his body, limited mobility, and significant lung dam-
age. his physician rated his injuries as a 53-percent impairment
of the body as a whole. staley is unable to perform manual labor
and is unemployable unless he obtains further education. his
lost earnings and lost earning capacity to age 65 were estimated
at $433,000. after determining compensatory damages in the
amount of $2,933,402 and reducing the award to $1 million
in order to comply with the cap on damages imposed by
§ 13-926(1), the district court determined that the statutory cap
on damages was constitutional for the reasons set forth in
Gourley v. Nebraska Methodist Health Sys., 265 neb. 918, 663
n.W.2d 43 (2003).

ii. assiGnments of error
the City assigns, restated, that the district court erred in con-

cluding that the vehicular pursuit was the proximate cause of
staley’s injury and damages under the provisions of § 13-911. in
his cross-appeal, staley contends that the district court erred in
upholding the constitutionality of the cap on damages imposed
by § 13-926(1), as applied to him.
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iii. stanDarD of revieW
[1,2] in actions brought pursuant to the political subdivisions

tort Claims act, the findings of a trial court will not be disturbed
on appeal unless they are clearly wrong. Tadros v. City of Omaha,
269 neb. 528, 694 n.W.2d 180 (2005); Cerny v. Cedar Bluffs
Jr./Sr. Pub. Sch., 267 neb. 958, 679 n.W.2d 198 (2004). Whether
a statute is constitutional is a question of law; accordingly, the
nebraska supreme Court is obligated to reach a conclusion in -
dependent of the decision reached by the trial court. Ptak v.
Swanson, ante p. 57, 709 n.W.2d 337 (2006); Polikov v. Neth,
270 neb. 29, 699 n.W.2d 802 (2005).

iv. analysis

1. proximate Cause

the district court held the City liable to staley under § 13-911,
which provides in pertinent part:

(1) in case of death, injury, or property damage to any
innocent third party proximately caused by the action of
a law enforcement officer employed by a political subdi -
vision during vehicular pursuit, damages shall be paid to
such third party by the political subdivision employing the
officer.

. . . .
(5) for purposes of this section, vehicular pursuit means

an active attempt by a law enforcement officer operating
a motor vehicle to apprehend one or more occupants of
another motor vehicle, when the driver of the fleeing vehi-
cle is or should be aware of such attempt and is resisting
apprehension by maintaining or increasing his or her speed,
ignoring the officer, or attempting to elude the officer while
driving at speeds in excess of those reasonable and proper
under the conditions.

this statute creates strict liability on the part of a political subdi-
vision when (1) a claimant suffers death, injury, or property dam-
age; (2) such death, injury, or property damage is proximately
caused by the actions of a pursuing law enforcement officer em -
ployed by the political subdivision; and (3) the claimant is an
innocent third party. Stewart v. City of Omaha, 242 neb. 240, 494
n.W.2d 130 (1993), disapproved on other grounds, Henery v. City
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of Omaha, 263 neb. 700, 641 n.W.2d 644 (2002). the City stip-
ulated that sears was engaged in a vehicular pursuit within the
meaning of § 13-911 until he reached 69th and blondo streets,
but the parties dispute whether the pursuit extended beyond that
point. the parties also stipulated that both staley and mcGrath
were innocent third parties within the meaning of the statute.

the City argues that the pursuit could not have been the prox-
imate cause of the collision and staley’s injuries because it had
ended almost one-half mile before the collision occurred, the flee-
ing driver should have known that the pursuit had ended, and the
police officer would have reasonably concluded that the flight and
any danger to innocent third parties had ended. this argument is
based upon sears’ testimony regarding the point at which he ter-
minated the pursuit and the opinions of Geoffrey alpert, a profes -
sor of criminology who testified as an expert witness for the City.
alpert testified that based upon interviews which he conducted
with motorists who had fled from police, the public is still at risk
within a two- to four-block “zone of danger” between the time an
officer discontinues a pursuit by turning off lights and sirens and
the time a fleeing driver feels safe enough to adjust his or her
driving. alpert testified that the “zone of danger” is 2.2 blocks in
an urban area, 2.3 miles in rural areas, and 2.5 miles on freeways.
alpert opined that because barnes’ reckless driving continued for
one-half mile, or approximately six blocks, after sears turned off
his cruiser’s lights in an urban area, barnes’ behavior fell outside
of the norm, and thus, the danger to the public was unforeseeable.
based upon alpert’s testimony, the City argues that the only con-
clusion supported by the evidence is that the pursuit could not
have been the proximate cause of staley’s injuries because barnes
had proceeded more than four blocks from the point where sears
had terminated the pursuit at the time of the accident.

[3] Determining the weight that should be given expert testi-
mony is uniquely the province of the fact finder. Cerny v. Cedar
Bluffs Jr./Sr. Pub. Sch., 267 neb. 958, 679 n.W.2d 198 (2004);
Hawkins v. City of Omaha, 261 neb. 943, 627 n.W.2d 118
(2001). as the finder of fact, the district court had the authority
to determine what weight, if any, it would give to alpert’s testi-
mony. see Cerny v. Cedar Bluffs Jr./Sr. Pub. Sch., supra. While
it is apparent that the trial judge gave little weight to alpert’s
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opinions, he was free to do so. We do not second-guess that deci-
sion, because in a bench trial under the political subdivisions
tort Claims act, it is not the purview of an appellate court to
reweigh the evidence. Id.

[4] moreover, we reject the City’s argument that the issue of
proximate cause in the context of a vehicular pursuit case can be
reduced to a rigid formula involving time and distance. the
question of proximate cause, in the face of conflicting evidence,
is ordinarily one for the trier of fact, and the court’s determina-
tion will not be set aside unless clearly wrong. Meyer v. State,
264 neb. 545, 650 n.W.2d 459 (2002). in Meyer, we held that
the provisions of the state tort Claims act, see §§ 81-8,209
to 81-8,235 (reissue 2003), which imposed strict liability for
injuries to innocent third parties caused by a vehicular pursuit
“require[d] that the actions of a law enforcement officer during
a vehicular pursuit be merely a proximate cause of the damage,
and not the sole proximate cause.” Meyer v. State, 264 neb. at
550, 650 n.W.2d at 463. see § 81-8,215.01. We reach the same
conclusion here, inasmuch as the pertinent language of § 13-911
is the same as the provisions of the state tort Claims act con-
sidered in Meyer.

[5,6] a proximate cause is a cause that (1) produces a result
in a natural and continuous sequence and (2) without which the
result would not have occurred. Meyer v. State, supra; Brandon
v. County of Richardson, 261 neb. 636, 624 n.W.2d 604 (2001).
the test of causation is not that the particular injury could be
anticipated but whether after the occurrence, the injury appears
to be the reasonable and probable consequence of the acts or
omissions. Meyer v. State, supra; Woollen v. State, 256 neb. 865,
593 n.W.2d 729 (1999).

in applying these well-established principles to the evidence
in this case, the district judge properly took into consideration
the actions and thought processes of both the pursuing officer,
sears, and the fleeing motorist, barnes. the statutory definition
of “vehicular pursuit” refers to an officer’s “active attempt . . . to
apprehend one or more occupants of another motor vehicle,
when the driver of the fleeing vehicle is or should be aware of
such attempt and is resisting apprehension.” § 13-911(5). based
on this definition, we held in Meyer that for the pursuit to have
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been a proximate cause of the accident, the pursuit must have
caused the motorist to resist apprehension by maintaining or
increasing speed, or by attempting to elude the pursuing officer
at unreasonable speeds. in determining that the trial court was
clearly wrong in concluding that the fleeing motorist was moti-
vated by a psychotic episode, rather than by the pursuit, we noted
the undisputed fact that the motorist was aware of the pursuit and
that at certain times, his actions while driving were “a result of
his attempts to evade his pursuer.” Meyer v. State, 264 neb. at
555, 650 n.W.2d at 466.

[7] although this case differs from Meyer in that sears had ter-
minated the pursuit prior to the accident in which staley was
injured, this fact does not automatically insulate the City from
strict liability for injuries to an innocent third party. a law
enforcement officer’s decision and action to terminate a vehicu-
lar pursuit do not instantaneously eliminate the danger to inno-
cent third parties contemplated in § 13-911. that danger contin-
ues until the motorist reasonably perceives that the pursuit has
ended and has an opportunity to discontinue the hazardous, eva-
sive driving behaviors contemplated in the statute. thus, whether
an injury to an innocent third party is “proximately caused by the
action of a law enforcement officer . . . during vehicular pursuit”
is a question of fact which must necessarily be determined on a
case-by-case basis. see § 13-911(1).

in this case, there is ample evidence that the pursuit set in
motion a series of events that resulted in staley’s injuries. see
Meyer v. State, 264 neb. 545, 650 n.W.2d 459 (2002), citing
Kopecky v. National Farms, Inc., 244 neb. 846, 510 n.W.2d 41
(1994). the pursuit occurred during hours of darkness in a resi-
dential neighborhood. because sears was never able to activate
his cruiser’s siren, there was no audible signal that he had decided
to terminate the pursuit. barnes testified that he made hard right
turns at 69th and lake streets and a block later at 68th and lake
streets in an effort to evade the police pursuit. one of the passen-
gers in barnes’ vehicle testified that she last saw the flashing
lights of the cruiser reflecting off nearby houses as barnes was
proceeding on lake street between 69th and 68th streets, approx-
imately one-half mile from the scene of the accident. barnes trav-
eled this distance in approximately 30 seconds. after proceeding

staley v. City of omaha 551

Cite as 271 neb. 543



south on 68th street for one block, barnes turned left onto Grant
street, still believing that he was being pursued. he drove east at
a high rate of speed through several stop signs before colliding
with the mcGrath vehicle at 65th and Grant streets. barnes testi-
fied that he believed he was being pursued and was attempting to
evade police from 69th and Cass streets to 65th and Grant streets.
under the totality of the circumstances, we cannot say that this
belief was unreasonable. accordingly, we conclude that the dis-
trict court did not err in determining that the injuries to staley
were proximately caused by the actions taken by sears during a
vehicular pursuit.

2. Constitutionality of DamaGe Cap

the political subdivisions tort Claims act limits damages
for which a political subdivision may be held liable to “[o]ne
million dollars for any person for any number of claims arising
out of a single occurrence.” § 13-926(1). pursuant to this statute,
the district court entered judgment for staley in the amount of
$1 million, despite the fact that it determined his total damages
to be $2,933,402. the district court rejected staley’s contention
that the statutory damage cap was unconstitutional. in his cross-
appeal, staley assigns error with respect to this determination,
claiming that the damage cap is unconstitutional under several
alternative theories.

[8,9] We are guided by familiar general principles applicable
to claims that a statute is unconstitutional. statutes are afforded
a presumption of constitutionality, and the unconstitutionality of
a statute must be clearly established before it will be declared
void. Gourley v. Nebraska Methodist Health Sys., 265 neb. 918,
663 n.W.2d 43 (2003). the nebraska legislature is presumed to
have acted within its constitutional power despite that, in prac-
tice, its laws may result in some inequality. Id.

(a) equal protection
[10] staley first contends that the statutory cap denies him

equal protection in violation of article i, § 3, of the nebraska
Constitution because there is no similar damage cap under the
state tort Claims act. he contends that the result is unequal treat-
ment of city tort victims as compared to state tort victims and dis-
crimination of catastrophically injured city tort victims. When a
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statute is challenged on equal protection grounds, whether under
the u.s. or nebraska Constitution, the reviewing court must first
determine the standard by which the challenged statute’s consti-
tutional validity will be determined. In re Interest of Phoenix L.,
270 neb. 870, 708 n.W.2d 786 (2006); Hass v. Neth, 265 neb.
321, 657 n.W.2d 11 (2003). if, in distinguishing between classes,
the classifications involved in a statute do not create any suspect
class or address any fundamental right, the court applies only
minimal scrutiny under the equal protection analysis. Hall v.
Progress Pig, Inc., 259 neb. 407, 610 n.W.2d 420 (2000).

[11] the classification at issue here is between the state of
nebraska and all political subdivisions of the state of nebraska.
the tort liability of political subdivisions is subject to the statu-
tory cap, whereas the tort liability of the state is not. because
there is no suspect class or fundamental right involved and the
interests at issue are economic, we apply the rational basis test
to staley’s equal protection challenge. see Gourley v. Nebraska
Methodist Health Sys., supra. under this most relaxed and tol-
erant form of judicial scrutiny of equal protection claims, the
equal protection Clause is satisfied as long as (1) there is a plau-
sible policy reason for the classification, (2) the legislative facts
on which the classification is based may rationally have been
considered to be true by the governmental decisionmaker, and
(3) the relationship of the classification to its goal is not so
attenuated as to render the distinction arbitrary or irrational. Id.;
Pfizer v. Lancaster Cty. Bd. of Equal., 260 neb. 265, 616
n.W.2d 326 (2000).

staley relies upon three cases which held that statutes grant-
ing full or partial immunity for governmental entities were in
violation of the equal protection Clause. in Flax v. Kansas
Turnpike Authority, 226 kan. 1, 596 p.2d 446 (1979), the court
held that a statute which gave the state immunity with respect to
tort claims involving defects on the kansas turnpike violated
equal protection because the state had no similar immunity with
respect to claims involving defects on other state highways. in
Peddycoart v. City of Birmingham, 354 so. 2d 808 (ala. 1978)
(superseded by statute as stated in Freeman v. Purvis, 400 so. 2d
389 (ala. 1981)), the court applied the rational basis test to
strike down a statute which granted tort immunity to the largest
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city in the state where other cities enjoyed no such immunity.
similarly, in Ryszkiewicz v. City of New Britain, 193 Conn. 589,
479 a.2d 793 (1984), the court found no rational basis for a state
statute which capped one city’s liability for damages caused by
ice and snow on its streets, where the liability of other cities was
not similarly capped.

[12] Flax, Peddycoart, and Ryszkiewicz are distinguishable
in that they address disparate treatment within a governmental
classification. the equal protection Clause does not forbid clas-
sifications; it simply keeps governmental decisionmakers from
treating differently persons who are in all relevant respects
alike. Gourley v. Nebraska Methodist Health Sys., 265 neb. 918,
663 n.W.2d 43 (2003); Pfizer v. Lancaster Cty. Bd. of Equal.,
supra. the political subdivisions tort Claims act creates a sin-
gle class of tort-feasors, consisting of all political subdivisions.
Campbell v. City of Lincoln, 195 neb. 703, 240 n.W.2d 339
(1976). all members of the class are subject to the same damage
cap, and thus, the reasoning of the cases relied upon by staley
is inapposite.

[13] the record reflects that the political subdivisions tort
Claims act was amended in 1985 to include a damage cap
because of legislative concern regarding the cost and availabil-
ity of liability insurance for political subdivisions, and the per-
ceived need of the state to protect the fiscal stability of its polit-
ical subdivisions. there is no evidence of similar concerns with
respect to the state. because of differences in tax base and avail-
able taxing mechanisms, the ability of the state of nebraska to
respond to monetary judgments is quantitatively different from
that of a single political subdivision of the state. Courts will not
reexamine independently the factual basis on which a legislature
justified a statute, nor will a court independently review the wis-
dom of a statute. instead, courts inquire whether the legislature
reasonably could conceive to be true the facts on which the chal-
lenged statute was based. see Gourley v. Nebraska Methodist
Health Care Sys., supra, and cases cited therein. on the record
before us, we conclude that the legislature had a rational basis
for the legislative enactment of a damage cap applicable to polit-
ical subdivisions which does not apply to the state.
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(b) substantive Due process
[14,15] alternatively, staley argues that the statutory cap on

damages violates his rights under article i, § 3, of the nebraska
Constitution by depriving him of substantive due process.
substantive due process relates to the content of the statute
specifying when a right can be lost or impaired. In re Adoption
of Baby Girl H., 262 neb. 775, 635 n.W.2d 256 (2001). When
a fundamental right or suspect classification is not involved in
the legislation, the legislative act is a valid exercise of the police
power if the act is rationally related to a legitimate state interest.
State v. Champoux, 252 neb. 769, 566 n.W.2d 763 (1997). as
in our equal protection analysis, we conclude that the challenged
cap on damages does not involve a fundamental right or suspect
classification and, therefore, apply a rational basis analysis. see
Duke Power Co. v. Carolina Env. Study Group, 438 u.s. 59, 98
s. Ct. 2620, 57 l. ed. 2d 595 (1978) (holding rational basis test
applicable to due process challenge of statute imposing limits on
liability resulting from operation of federally licensed nuclear
power plants).

[16,17] at common law, an innocent third party injured by a
motorist fleeing from police had no right of recovery against the
governmental entity employing the pursuing officer. the strict
liability of a political subdivision in such circumstances did not
exist until the enactment of the predecessor to § 13-911. see
1981 neb. laws, l.b. 273, § 31 (codified at neb. rev. stat.
§ 25-21,183 (Cum. supp. 1982)). the legislature is free to cre-
ate and abolish rights so long as no vested right is disturbed.
Gourley v. Nebraska Methodist Health Sys., 265 neb. 918, 663
n.W.2d 43 (2003); Peterson v. Cisper, 231 neb. 450, 436 n.W.2d
533 (1989). no one has a vested right in any particular remedy.
Id. for the reasons discussed previously, the legislature had a
rational basis for limiting the amount of damages recoverable in
claims under the political subdivisions tort Claims act, and the
damage cap does not deprive staley of substantive due process.

(c) enjoyment of property
staley argues that the damage cap violates his rights under

neb. Const. article i, § 25, which provides in pertinent part:
“there shall be no discrimination between citizens of the united
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states in respect to the acquisition, ownership, possession, enjoy-
ment or descent of property.” this argument is based upon the
premise, for which no authority is cited, that the “right to recover
in tort is a property right.” brief for appellee on cross-appeal at
47. however, in rejecting a claim that damage caps constitute an
unconstitutional taking of property under neb. Const. art. i, § 21,
this court has joined others in rejecting the argument that a cause
of action and determination of damages are property. Gourley v.
Nebraska Methodist Health Sys., supra. the damage cap at issue
here does not violate neb. Const. art. i, § 25.

(d) special legislation
staley alleges that the damage cap specified in § 13-926 vio-

lates article i, § 16, of the nebraska Constitution, which prohibits
the passage of any law “making any irrevocable grant of special
privileges or immunities,” and article iii, § 18, which provides:
“the legislature shall not pass local or special laws . . . . Granting
to any corporation, association, or individual any special or exclu-
sive privileges, immunity, or franchise whatever . . . . in all other
cases where a general law can be made applicable, no special law
shall be enacted.” staley contends that “[t]here is a substantial
difference between the small political subdivisions and state and
big city tort feasors” and that to the extent it provides a benefit to
the City, the damage cap constitutes special legislation. brief for
appellee on cross-appeal at 49.

[18,19] a legislative act constitutes special legislation viola-
tive of the state Constitution if (1) it creates an arbitrary and
unreasonable method of classification or (2) it creates a perma-
nently closed class. Gourley v. Nebraska Methodist Health Sys.,
supra; Bergan Mercy Health Sys. v. Haven, 260 neb. 846, 620
n.W.2d 339 (2000). the analysis under a special legislation
inquiry focuses on the legislature’s purpose in creating the class
and asks if there is a substantial difference of circumstances to
suggest the expediency of diverse legislation. Id.

here, there is neither an arbitrary or unreasonable method of
classification nor a permanently closed class. the damage cap
embodied in § 13-926 applies to all political subdivisions of the
state of nebraska, which together create a single class of tort-
feasors to which the legislature has chosen to apply uniform
rules and procedures governing tort liability. see, Campbell v.
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City of Lincoln, 195 neb. 703, 240 n.W.2d 339 (1976); § 13-902.
by limiting the tort liability exposure of all political subdivisions
in exactly the same manner, the legislature has enacted a general
law which does not contravene the constitutional prohibition of
special legislation.

v. ConClusion
for the reasons discussed above, we conclude that the district

court did not err in finding that staley’s injuries were proxi-
mately caused by the nonnegligent actions of an omaha police
officer, sears, during the vehicular pursuit, triggering the City’s
strict liability under § 13-911(1). We further conclude that the
court did not err in upholding the constitutionality of § 13-926(1)
or in entering judgment in favor of staley in the amount of $1
million. We therefore affirm the judgment of the district court.

affirmeD.
WriGht, J., not participating.

John h. orDuna, Jr., appellee, v. total ConstruCtion
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nation solely for the fact finder, and the fact finder’s decision will not be disturbed on

appeal if it is supported by the evidence and bears a reasonable relationship to the ele-

ments of the damages proved.
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against a construction company, a violation of an occupational safety and Health
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to warrant a new trial, it must be so clearly against the weight and reasonableness of

the evidence and so disproportionate as to indicate that it was the result of passion,

prejudice, mistake, or some means not apparent in the record, or that the jury disre-
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GerrarD, J.
after a fire damaged his home, John h. orduna, Jr., was forced

to move out while total Construction services, inc. (total), com-
pleted repairs to the house. orduna visited the house after con-
struction had commenced and, unaware that the basement stairs
had been removed during construction, fell through the open
 stairwell, fracturing his ankle. orduna filed a negligence action
against total and, following a jury trial, was awarded a $183,000
verdict. the district court entered judgment in accordance with
the verdict and subsequently overruled total’s motion for new
trial. total appeals.

faCtual anD proCeDural baCkGrounD
on June 13, 2001, orduna’s home in omaha, nebraska, was

damaged by fire. orduna had been in his basement, transferring
a combination of oil and gas from one container to another, when
some of the substance spilled on the floor and was ignited by a
hot water heater. the fire caused significant damage to orduna’s
house, forcing him to move out while repairs were made.

orduna hired total to repair the damage to his home. total
employees conducted a walk-through of the house with orduna
on June 20, 2001, and on august 29, total submitted a proposal
for the work to be performed on orduna’s house. Construction
began on september 4.

on the evening of september 11, 2001, orduna visited his
house, intending to remove some of his belongings from the
basement. although the evidence was in dispute, orduna testi-
fied that a total employee contacted him earlier that day and re -
quested that he come to the house to remove his belongings from
the basement. orduna used his house key to unlock the front door
and proceeded to the darkened basement stairwell. unaware that
the stairs had been removed during construction, orduna fell
through the open stairwell to the basement floor, fracturing his
left ankle.

orduna filed a complaint against total, alleging, in part, that
total was negligent in failing to keep the premises safe and in
failing to warn or notify orduna of an unsafe and hazardous
condition on the premises. the complaint was later amended to
include an allegation that total violated specific occupational
safety and health administration (osha) regulations.
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prior to trial, total filed a motion in limine, asking the district
court to, in part, prohibit any reference to or evidence of osha
regulations during trial, including evidence that such regulations
were not complied with by total or that the regulations set the
applicable standard of care for total. in addition, total asked the
court to exclude the testimony of orduna’s designated expert
witness, michael Downey, a construction safety consultant, on
the ground that Downey’s opinions in the case failed to meet the
requirements of neb. evid. r. 702, neb. rev. stat. § 27-702
(reissue 1995). after a hearing on the motion, the court over-
ruled total’s request to prohibit any reference to osha, stating:

While osha was written to protect employees, an unsafe
practice for an employee applies equally well to a person
who legitimately finds himself in the same space as an
employee. osha standards are certainly relevant to the
safety of a work place, even if the injured party is not an
employee. . . . a violation, however, is only evidence of
negligence, and not negligence per se.

With respect to Downey’s expert testimony, the court ordered
that Downey be prohibited from interpreting osha regulations
and from testifying that total had violated osha regulations and
that an alleged osha violation was negligence on the part of
total or that such an alleged violation was a proximate cause of
orduna’s fall. the court stated that Downey could testify “as to
what he observed and conclusions therefrom.”

a jury trial was held in December 2004, after which the jury
returned a verdict in favor of orduna in the amount of $183,000.
subsequently, total’s motion for new trial was overruled by the
district court. total appeals the judgment of the district court.

assiGnments of error
total assigns, summarized, restated, and renumbered, that the

district court erred in (1) instructing the jury regarding osha
regulations because such regulations only apply to employment
relationships and, alternatively, the instructions contained incor-
rect statements of law; (2) admitting Downey’s expert testimony
because it was irrelevant, failed to meet the requirements of rule
702, and was unfairly prejudicial under neb. evid. r. 403, neb.
rev. stat. § 27-403 (reissue 1995); and (3) overruling total’s
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motion for new trial because the verdict was excessive and not
supported by the evidence.

stanDarD of revieW
[1,2] Whether a jury instruction given by a trial court is cor-

rect is a question of law. When reviewing questions of law, an
appellate court has an obligation to resolve the questions in -
dependently of the conclusion reached by the trial court.
Washington v. Qwest Communications Corp., 270 neb. 520, 704
n.W.2d 542 (2005).

[3-5] Generally, a trial court’s ruling in receiving or exclud-
ing an expert’s testimony which is otherwise relevant will be
reversed only when there has been an abuse of discretion. City
of Lincoln v. Realty Trust Group, 270 neb. 587, 705 n.W.2d 432
(2005). a motion for new trial is addressed to the discretion of
the trial court, whose decision will be upheld in the absence of
an abuse of discretion. Shearer v. Shearer, 270 neb. 178, 700
n.W.2d 580 (2005). a judicial abuse of discretion requires that
the reasons or rulings of a trial judge be clearly untenable, un -
fairly depriving a litigant of a substantial right and a just result.
City of Lincoln, supra.

[6,7] in determining the sufficiency of the evidence to sustain
a verdict in a civil case, an appellate court considers the evi-
dence most favorably to the successful party and resolves evi-
dential conflicts in favor of such party, who is entitled to every
reasonable inference deducible from the evidence. Genthon v.
Kratville, 270 neb. 74, 701 n.W.2d 334 (2005). the amount of
damages to be awarded is a determination solely for the fact
finder, and the fact finder’s decision will not be disturbed on
appeal if it is supported by the evidence and bears a reasonable
relationship to the elements of the damages proved. Shipler v.
General Motors Corp., ante p. 194, 710 n.W.2d 807 (2006).

analysis
Instructions Given to Jury Were Proper and
Conveyed Correct Statements of Law.

During the jury instruction conference, total objected to in -
structions nos. 10 and 11, among others. instruction no. 10 stated:

While [osha] regulations were written to protect em -
ployees, an unsafe practice for an employee applies equally
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well to a person who legitimately finds himself in the same
space as an employee. osha standards are relevant to the
safety of a work place, even if the injured party is not an
employee.

osha regulations provide in part as follows:
a. a hole means a gap or void 2 inches (5.1 cm) or more

in its least dimension, in a floor, roof, or other walking/
working surface.

b. each employee on walking/working surfaces shall
be protected from falling through holes more than 6 feet
(1.8 m) above lower levels, by personal fall arrest systems,
covers, or guardrail systems erected around such holes.

instruction no. 11 stated:
it is claimed that an osha safety regulation was vio-

lated. if you find that is was, that does not necessarily prove
negligence. the violation of a safety regulation is evidence
that you may consider, along with all of the other facts and
circumstances in the case, in deciding whether or not there
was any negligence.

the court overruled the objections.
on appeal, total assigns that the district court erred in in -

structing the jury regarding osha regulations. total argues that
the instructions were irrelevant and highly prejudicial, because
osha regulations only govern the duties between employers
and employees and orduna was not an employee of total.
further, total argues that even if the court concludes that osha
regulations were relevant to the standard of care owed by total
to orduna, instructions nos. 10 and 11 presented incorrect state-
ments of law that confused the jury as to the applicability of
osha regulations in the case.

in contrast, orduna asserts that the jury was properly in -
structed as to applicable osha regulations because such regula-
tions are relevant in assessing an employer’s safety obligations
to third parties. orduna also argues that the instructions were cor-
rect statements of law, consistent with established case law uti-
lizing osha regulations in negligence actions filed against
employers by nonemployees.

this court has previously determined that because the appli-
cation of nebraska’s health and safety regulations is limited to
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the relationship of employer and employee, the regulations do
not establish a nondelegable duty to nonemployees. see Semler
v. Sears, Roebuck & Co., 268 neb. 857, 689 n.W.2d 327 (2004).
however, we have yet to address whether such regulations or the
federal osha regulations are relevant as evidence regarding the
standard of care in negligence actions between employers and
third parties. a substantial majority of other jurisdictions that
have addressed the issue have concluded that osha regulations
are relevant and admissible in negligence actions involving an
employer and a nonemployee.

in Thoma v. Kettler Bros., Inc., 632 a.2d 725, 730 (D.C. 1993),
the court explained that

osha regulations are “competent [and admissible], not in
and of themselves as evidence of negligence, but as evi-
dence of a standard of care by which the jury must measure
the conduct of the defendants in determining whether they
exercised that due care the law required in the situation.” . . .

at the same time, we recognize that “[a]n osha safety
regulation . . . may impose a standard of conduct upon
employers greater than that which would be considered rea-
sonable in the industry.” . . . in a suit brought by a non-
employee, therefore, the defendant must be permitted to
point out this fact to the jury and argue that it weakens the
evidentiary force of the regulation as applied to the plaintiff.

similarly, in Wiersgalla v. Garrett, 486 n.W.2d 290, 293 (iowa
1992), the court stated:

[a]n employer’s violation of an osha standard constitutes
“negligence per se in an action by an employee against
[the] employer.” . . . in other cases, however, a violation of
an osha standard is merely “evidence of negligence as to
all persons who are likely to be exposed to injury as a result
of the violation.”

(Citing Koll v. Manatt’s Transp. Co., 253 n.W.2d 265 (iowa
1977).) see, also, Rolick v. Collins Pine Co., 975 f.2d 1009 (3d
Cir. 1992); Melerine v. Avondale Shipyards, Inc., 659 f.2d 706
(5th Cir. 1981); Dunn v. Brimer, 259 ark. 855, 537 s.W.2d 164
(1976); Elsner v. Uveges, 34 Cal. 4th 915, 102 p.3d 915, 22 Cal.
rptr. 3d 530 (2004); Ball v. Melsur Corp., 161 vt. 35, 633 a.2d
705 (1993).
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total cites several cases in support of its argument. however,
most of those cases merely support the proposition that osha
regulations do not establish a duty between employers and non-
employees—a proposition not disputed in this case. such cases
fail to reach the specific question whether osha regulations,
despite the fact that they only establish a duty between employ-
ers and employees, can be relevant in actions between employers
and nonemployees. see, Banovetz v. King, 66 f. supp. 2d 1076
(D. minn. 1999); Marshall v. Hale-Halsell Co., 932 p.2d 1117
(okla. 1997); Burnett v. A. Bottacchi S.A. de Navegacion, 882 f.
supp. 1050 (s.D. fla. 1994); Murphy v. Stuart M. Smith, Inc., 53
md. app. 640, 455 a.2d 69 (1983). although these cases are not
inconsistent with total’s argument that osha regulations are
irrelevant to negligence actions brought by nonemployees, they
do not necessarily support that argument.

two cases cited by total appear to support a determination
that osha regulations are irrelevant and inadmissible in actions
other than those between employers and employees. Minichello
v. U.S. Industries, Inc., 756 f.2d 26 (6th Cir. 1985), was a prod-
ucts liability case brought by the plaintiff after he was injured
on the job by a machine manufactured by the defendant. the
court held that osha regulations were not relevant to the issue
of the defendant’s liability to the plaintiff because such regula-
tions pertain only to the conduct of employers. in Trowell v.
Brunswick Pulp and Paper Co., 522 f. supp. 782 (D.s.C. 1981),
the plaintiff was in jured while touring the defendant company’s
chip mill. the court determined that admitting evidence of
osha violations in the case would be prejudicial to the defend-
ant and that even with appropriate instructions to the jury, the
prejudicial effect of the evidence would outweigh its probative
value in the case, where the regulations were not determinative
of the standard of care owed to the plaintiff. We are not per-
suaded by this reasoning.

[8,9] We hold that in a negligence action brought by a non-
employee third party against a construction company, a viola-
tion of an osha regulation, while not negligence as a matter of
law, may nonetheless be evidence of negligence to be consid-
ered with all the other evidence in the case. our holding is con-
sistent with this court’s prior law providing that the violation of
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a safety regulation, established by statute or ordinance, is not
negligence as a matter of law, but is evidence of negligence
which may be considered in connection with all the other evi-
dence in the case in deciding the issue. similarly, the violation
of a statute is not negligence per se, but is evidence of negli-
gence. see, Raben v. Dittenber, 230 neb. 822, 434 n.W.2d 11
(1989); Clark Bilt, Inc. v. Wells Dairy Co., 200 neb. 20, 261
n.W.2d 772 (1978).

in some instances, it may be that an osha regulation would
impose a standard of conduct upon an employer greater than that
which would be considered reasonable in the industry with
respect to nonemployee third parties. in such an instance, in a
suit brought by a nonemployee, the defendant could make that
argument to the fact finder as part of the overall circumstances
in its determination of negligence. but in this case, given the
evidence that was presented and our reasoning above, we con-
clude that the district court did not err in instructing the jury as
to the effect of a possible violation of an osha regulation.

total argues that even if we find no error in the court’s instruc-
tion of the jury regarding osha regulations, instructions nos.
10 and 11 presented incorrect statements of law. specifically,
total argues that instruction no. 10, stating in part that “[w]hile
[osha] regulations were written to protect employees, an unsafe
practice for an employee applies equally well to a person who
legitimately finds himself in the same space as an employee,” was
equivalent to stating that osha regulations govern employers’
duties to employees and third persons, which is inconsistent with
the scope of osha. We, however, disagree with total’s reading
of instruction no. 10. rather than stating that osha regulations
apply or govern employers’ duties to third persons, instruction
no. 10 states that unsafe practices for an employee are equally
unsafe for nonemployee third parties who are in the same place as
employees. the instruction does not indicate that osha regula-
tions impose a statutory duty on employers to protect third parties
in such situations.

[10,11] furthermore, read together, instructions nos. 10 and
11 convey the appropriate principle—that osha regulations and
violations may be considered as evidence of negligence in the
case. in reviewing a claim of prejudice from instructions given or
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refused, an appellate court must read the instructions together,
and if, taken as a whole, they correctly state the law, are not mis-
leading, and adequately cover the issues supported by the plead-
ings and evidence, there is no prejudicial error. Borley Storage
& Transfer Co. v. Whitted, ante p. 84, 710 n.W.2d 71 (2006). in
an appeal based on a claim of an erroneous jury instruction, the
appellant has the burden to show that the questioned instruction
was prejudicial or otherwise adversely affected a substantial
right of the appellant. Washington v. Qwest Communications
Corp., 270 neb. 520, 704 n.W.2d 542 (2005). We conclude that
instructions nos. 10 and 11 accurately conveyed the law and that
total failed to show any prejudice resulting from the instructions.

Downey’s Expert Testimony Was Properly Admitted at Trial.
at trial, Downey, a construction safety consultant, gave expert

testimony as to the safety precautions necessary to guard the dan-
ger posed by an open stairwell such as the opening through
which orduna fell and was injured. Downey testified that simply
locking the front door of orduna’s home was not an adequate
safety measure to prevent injuries in the stairwell. in addition,
Downey stated:

in my opinion what constitutes an adequate guardrail sys-
tem for the prevention of falls would be a system of rail or
rails, if you will, that would include a guardrail, top rail at
42 inches above the floor and a mid rail at approximately
21 inches above the floor. and this is seen as being ade-
quate in preventing persons from unintentionally falling
into open holes.

total objected to Downey’s testimony and later moved to strike
his testimony in its entirety, but the court overruled the objections.

on appeal, total assigns that the district court abused its
 discretion in admitting Downey’s testimony because it was irrel-
evant, contrary to rule 702, and unfairly prejudicial under rule
403. total argues that Downey’s testimony that total failed to
adequately guard the open stairwell by locking orduna’s front
door and that total could have adequately guarded the stairwell
by securing rails across the opening was neither helpful to the
jury nor did it require special skill, knowledge, or experience.
further, total asserts that Downey’s testimony exceeded the
scope of the court’s order, which permitted Downey to testify
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only about his observations and conclusions. total argues that
Downey essentially testified to osha regulations without spe-
cifically mentioning osha. orduna argues that Downey’s tes-
timony was properly admitted and was within the parameters set
by the court in its order on total’s motion in limine.

Downey’s testimony did not exceed the specifications of the
court’s order regarding total’s motion in limine. Downey did
not interpret osha regulations during his testimony or testify
that total violated osha regulations. further, Downey did not
testify that total’s alleged violation of the regulations proxi-
mately caused orduna’s fall or was negligence on total’s part.
Downey testified within the scope of the court’s order by setting
forth observations based on his review of depositions and pho-
tographs in the matter and by making conclusions, based on his
experience as a safety consultant, as to the safety precautions
needed to guard the open stairwell and the inadequacy of the
method used by total.

[12] total also argues that Downey’s opinion was not help-
ful to the jury in this case. however, Downey’s testimony re -
garding the use of rails to block open stairwells and the indus-
try’s general acceptance of that method as a sufficient safety
precaution was within the realm of admissible expert testimony.
expert testimony as to the custom and practice of an industry,
which may be of assistance to the trier of fact, is admissible even
in areas where laypersons have competence to determine the
facts. see Coppi v. West Am. Ins. Co., 247 neb. 1, 524 n.W.2d
804 (1994). although some people’s understanding or experi-
ence might indicate that locking the front door of orduna’s
house was possibly an adequate safety measure, expert testi-
mony regarding the general practice in the industry, i.e., guard-
ing the open stairwell with rails, provided specialized knowl-
edge and experience to the jury regarding the standard safety
practices in a construction zone, which may have helped the jury
assess the actions of total. thus, the district court did not abuse
its discretion in allowing Downey’s testimony.

District Court Did Not Err in Overruling
Total’s Motion for New Trial.

finally, total assigns that the district court erred in overruling
its motion for new trial. total asserts that it was entitled to a new
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trial because the jury verdict was not supported by the evidence
and was contrary to nebraska law. total argues that the jury’s
failure to find any contributory negligence on the part of orduna
was inconsistent with the evidence presented at trial and with
nebraska case law holding that “one who absent special circum-
stances requiring him or her to act, proceeds into a place in the
dark with awareness of potential dangers is guilty of contributory
negligence.” brief for appellant at 33. in contrast, orduna argues
that the jury was presented with sufficient evidence from which
to conclude that orduna was not responsible for his injury.

[13] in determining the sufficiency of the evidence to sustain
a verdict in a civil case, an appellate court considers the evidence
most favorably to the successful party and resolves evidential
conflicts in favor of such party, who is entitled to every reason-
able inference deducible from the evidence. Genthon v. Kratville,
270 neb. 74, 701 n.W.2d 334 (2005). a jury verdict will not be
set aside unless clearly wrong, and it is sufficient if any compe-
tent evidence is presented to the jury upon which it could find for
the successful party. Shipler v. General Motors Corp., ante p.
194, 710 n.W.2d 807 (2006).

viewing the evidence most favorably to orduna, as we must,
we determine that there certainly was evidence from which a jury
could find in favor of orduna, with no assessment of comparative
negligence, and against total. orduna testified that on the morn-
ing of his fall, a total employee contacted him and requested that
he come to the house to remove his belongings from the base-
ment. he arrived at his house at approximately 6:50 p.m., and the
sun had not yet set. orduna testified that he could see his way
through the house to the stairs, but that the stairs were dark
because the windows in the basement had been covered with
boards during construction. orduna had visited the house the
previous week and had discovered a light in the basement that
had been installed for use by total. orduna had planned to use
the same light upon his visit to the house on september 11, 2001.
however, he was unaware that workers had removed the base-
ment stairs. When orduna went to step down, he fell to the base-
ment floor, hitting and breaking the light in the process. orduna
testified that he had used the stairs after the fire and that he was
never concerned about the safety of himself or others using the
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stairs. he stated that the stairs seemed to hold his weight and did
not seem weak or wobbly. in addition, orduna testified that total
never notified him that the stairs would need to be removed or
warned him of the danger when they contacted him to request
that he remove his belongings from the basement.

[14] although there was conflicting evidence at trial regarding
visibility on the evening of orduna’s fall and orduna’s knowl-
edge of total’s plan to remove the stairs, the jury was entitled to
listen to the testimony and make a determination as to the credi-
bility of the witnesses and the truth of their testimony. it is for the
jury, as trier of the facts, to resolve conflicts in the evidence and
to determine the weight and credibility to be given to the testi-
mony of the witnesses. Moyer v. Nebraska City Airport Auth.,
265 neb. 201, 655 n.W.2d 855 (2003). We cannot say that the
jury’s verdict was clearly wrong in that regard.

total also argues that a new trial should have been granted
because the damages awarded to orduna are excessive, unsup-
ported by the evidence, and appear to have been made under the
influence of passion and prejudice. total asserts that the award
of $183,000 was disproportionate to the evidence presented re -
garding the nature and extent of orduna’s injury. orduna argues
that the award of damages was fair and reasonable based upon
the evidence presented.

the amount of damages to be awarded is a determination
solely for the fact finder, and the fact finder’s decision will not
be disturbed on appeal if it is supported by the evidence and bears
a reasonable relationship to the elements of the damages proved.
Shipler v. General Motors Corp., ante p. 194, 710 n.W.2d 807
(2006). there was sufficient evidence to support the jury’s ver-
dict, and the evidence did bear a reasonable relationship to the
elements of the damages that were proved. at trial, orduna testi-
fied in detail regarding his fractured ankle, the physical pain and
mental suffering he endured, and the two surgeries he underwent
to repair the injury. in addition, orduna presented evidence of
medical expenses resulting from the injury, totaling over $23,000,
and lost wages attributable to the injury, totaling over $5,000.
further, orduna’s orthopedic surgeon testified that orduna suffers
from a permanent physical impairment of 17 percent of his foot
and 12 percent of his lower body, which translated to a 5-percent
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whole person impairment. this permanent impairment has nega-
tively affected orduna’s day-to-day activities.

[15] In order for an award to be so excessive as to warrant a
new trial, it must be so clearly against the weight and reason-
ableness of the evidence and so disproportionate as to indicate
that it was the result of passion, prejudice, mistake, or some
means not apparent in the record, or that the jury disregarded the
evidence or rules of law. Shipler, supra. based on our review of
the evidence, we conclude that the jury’s award of damages was
neither excessive nor inconsistent with the evidence presented at
trial, and therefore, the district court did not abuse its discretion
in overruling total’s motion for new trial.

ConCLUsIon
For the foregoing reasons, we affirm the judgment of the dis-

trict court.
aFFIrmed.

WrIght, J., not participating.
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Connolly, J.
appellant, todd Willet, sued lancaster County (County) to

recover for injuries he received as a result of a two-vehicle colli-
sion. ronald p. mcmackin, the other driver, ran a stop sign and
struck Willet’s vehicle at the intersection of mckelvie road and
north first street (the intersection). Willet argues that a private
landowner constructed a berm at that corner, which encroached
into the right-of-way and obstructed the two drivers’ views, pre-
venting them from avoiding the collision. he claims that the
County breached its duty by ignoring the risk the berm created.
the trial court granted summary judgment to the County, and
Willet appeals. We affirm the trial court’s dismissal because no
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genuine issue of material fact shows that the County’s actions
proximately caused the collision. even if the County breached its
duty to Willet, mcmackin’s negligence was an efficient interven -
ing cause.

baCkGrounD
on april 18, 1999, Willet was returning from a shopping trip

with his son and his son’s friend, driving west on mckelvie
road. at the same time, mcmackin was running late for work
and heading south on north first street. the roads are gravel
with a 50-m.p.h. speed limit and stop signs for drivers on north
first street. Drivers on mckelvie road had no stop sign.

the collision occurred when mcmackin ran the stop sign
and Willet’s vehicle struck mcmackin’s vehicle near the front
driver’s-side door. according to Joseph W. Gehr, an accident re -
constructionist and deputy sheriff, the vehicles impacted again
from another angle before Willet’s vehicle launched into the air,
flipped over, and ended up on its top in a field on the southwest
corner of the intersection. mcmackin’s vehicle also ended up in
the field. Willet’s son and mcmackin died at the scene, Willet’s
son’s friend died later at the hospital, and Willet survived the col-
lision, but sustained serious injuries to his head, back, and legs.

Willet settled with mcmackin’s estate. Willet then sued the
County, alleging that the berm on the northeast corner of the
intersection encroached on the right-of-way and obstructed the
drivers’ view, contributing to the collision. the County moved
for summary judgment.

on the motion for summary judgment, the following evidence
was submitted. Gehr and Deputy young investigated conditions
at the scene after the collision. Gehr concluded that mcmackin
ran the stop sign at “a good speed.” Gehr noted that the berm
presented “a slight visual obstruction,” stating that “[i]t does
cause some visual obstruction, however it is in my opinion there
is still plenty of sight distance when a person is stopped at the
stop sign.” Gehr also conducted an experiment to determine vis-
ibility. he explained:

With the assistance of Deputy young, i did do some type
measurements with Deputy young using his patrol vehicle i
had him go east of the accident scene. i stood at the imagi-
nary stop line approximately the area that . . . mcmackin
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would have been had he stopped for the stop sign. i then
had Deputy young travel his vehicle down mckelvie road
and had him stop at the point where i could first see his
vehicle. i then measured that distance, came up with a
 distance of 600 feet. i then moved up a little bit still not in
the intersection yet but to the imaginary shoulder line of
mckelvie road and from there i had a sight distance of 952
feet which was to the top of that hill with full visibility.

Gehr explained in his deposition that by sight distance and visi-
bility, he meant “[f]or a southbound vehicle if [it] were to make
a stop at the stop sign.”

another accident reconstructionist, ted sokol, submitted an
affidavit. sokol stated that the berm “limited the view of both
southbound and westbound motorists.” sokol conducted a com-
puter analysis of the vehicles’ speeds, which indicated that at the
time of impact, Willet’s vehicle was traveling between 37 and 43
m.p.h., and mcmackin’s vehicle was traveling between 41 and 50
m.p.h. sokol ultimately concluded that mcmackin ran the stop
sign on north first street, entering the intersection at approxi-
mately 45 m.p.h., and presented the “sole cause” of the collision.

a friend of Willet who lives within 5 miles of the intersection
submitted an affidavit explaining that a private landowner built
the berm in the 1980’s. this witness considered it a hazard, stat-
ing that the berm “created a blind intersection, obstructing the
vision of westbound motorists on mckelvie road and south-
bound motorists on [north first] street, literally ‘hiding’ vehicles
behind the berm.”

a heavy equipment operator for the County’s engineering
department also noted in his deposition that the berm concerned
him. he explained that the berm obstructed motorists’ vision.
specifically, he stated:

basically that when you pull up to the stop sign when
you’re southbound there, that you had to be very careful
that somebody wasn’t coming westbound.

. . . .

. . . in particular for my part of the job as a road grader
because you have that long front end on there, and i had to
carefully poke the front end out there. not that i had to poke
it into the road, but just slowly because of the berm.
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a former road maintenance superintendent for the County
stated in his deposition that he is familiar with the intersection
because he used to drive through it on his way to and from work.
he stated that he saw the berm as it was gradually built over
time, but he was not concerned about the berm’s interfering with
drivers’ vision because drivers can see when they are stopped at
the stop sign.

in Willet’s deposition, he also testified about the berm. he
recalled telling his wife before the collision that it “was a terrible
setup for an intersection.” he elaborated that the intersection had
limited visibility and that it was “[b]lind” when traveling west-
bound on mckelvie road because you could not see southbound
traffic on north first street. Willet also explained that because of
the hazardous intersection, he “paid as close . . . attention as pos-
sible” and drove slower when using that route. but Willet also
admitted in his deposition that if mcmackin had stopped at the
stop sign, the collision would not have occurred.

the district court granted the summary judgment to the County
on numerous alternate grounds. Willet appeals.

assiGnments of error
Willet assigns, rephrased, that the district court erred in find-

ing that (1) the County is entitled to immunity under the political
subdivisions tort Claims act, § 13-901 et seq. (reissue 1997),
or discretionary function immunity for failure to maintain road-
ways and failure to warn of known defects; (2) the County owed
no duty to Willet because the condition of the intersection was
obvious to the public; (3) the berm did not obstruct or interfere
with vision for vehicles at the intersection and was not a proxi-
mate cause of the collision; (4) mcmackin’s actions were an effi-
cient intervening cause and unforeseeable by the County; (5) the
County’s negligence was passive and not active, creating a condi-
tion and not a cause, and that the range of vision rule bars Willet’s
recovery; and (6) Willet failed to exercise reasonable care under
the circumstances when he approached the intersection.

stanDarD of revieW
[1] summary judgment is proper when the pleadings and evi-

dence admitted at the hearing disclose no genuine issue as to any
material fact or as to the ultimate inferences that may be drawn
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from those facts and that the moving party is entitled to judgment
as a matter of law. Strong v. Omaha Constr. Indus. Pension Plan,
270 neb. 1, 701 n.w.2d 320 (2005).

[2] in reviewing a summary judgment, an appellate court
views the evidence in a light most favorable to the party against
whom the judgment is granted and gives such party the benefit of
all reasonable inferences deducible from the evidence. see Blinn
v. Beatrice Community Hosp. & Health Ctr., 270 neb. 809, 708
n.w.2d 235 (2006).

[3] the party moving for summary judgment has the burden to
show that no genuine issue of material fact exists and must pro-
duce sufficient evidence to demonstrate it is entitled to judgment
as a matter of law. see Cerny v. Longley, 270 neb. 706, 708
n.w.2d 219 (2005).

analysis
willet essentially argues that the county was negligent in

failing to properly maintain the intersection and failing to warn
him about the dangerous condition of the intersection. He con-
tends that the county waived its sovereign immunity under
§ 13-910(12) and Woollen v. State, 256 neb. 865, 593 n.w.2d
729 (1999). He also objects to the trial court’s individual find-
ings on his claims. But we need not address all of his claimed
errors because the dispositive issue is whether the county’s con-
duct proximately caused the collision.

[4] willet filed his claim under the Political subdivisions
tort claims act. to recover under the act, a claimant must prove
all four of the basic elements of negligence: duty, breach of
duty, proximate causation, and damages. see Scholl v. County of
Boone, 250 neb. 283, 549 n.w.2d 144 (1996). thus, even if we
assume that the county waived its immunity and breached its
duty to maintain the intersection or warn drivers about its con-
dition, willet cannot recover unless the county’s conduct was a
proximate cause of the collision.

[5] three basic requirements establish proximate cause. first,
the negligence must be such that without it, the injury would not
have occurred, commonly known as the “but for” rule. second,
the injury must be the natural and probable result of the neg -
ligence. third, there can be no efficient intervening cause. see
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Zeller v. County of Howard, 227 neb. 667, 419 n.W.2d 654
(1988) (citing Greening v. School Dist. of Millard, 223 neb.
729, 393 n.W.2d 51 (1986)).

the court found that no genuine issue of material fact existed
whether the berm proximately caused the collision. the court al -
ternately premised that conclusion on several grounds. however,
we do not address each ground because we agree with the court
that even if the County failed to maintain the intersection or warn
drivers about its condition, mcmackin’s actions constitute an
efficient intervening cause, which broke the causal connection
between the County’s wrongdoing and the collision.

[6-8] an efficient intervening cause is new and independent
conduct of a third person, which itself is a proximate cause of
the injury in question and breaks the causal connection between
the original conduct and the injury. see Zeller v. County of
Howard, supra.

“ ‘ “ ‘the causal connection is broken if between the de -
fendant’s negligent act and the plaintiff’s injury “there has
intervened the negligence of a third person who had full
control of the situation and whose negligence was such as
the defendant was not bound to anticipate and could not
be said to have contemplated, which later negligence re -
sulted directly in the injury to the plaintiff.” ’ ” ’ ”

Id. at 673-74, 658-59 (quoting Shelton v. Board of Regents, 211
neb. 820, 320 n.W.2d 748 (1982)). in other words, an interven-
ing act cuts off a tort-feasor’s liability only when the intervening
cause is not foreseeable. see Delaware v. Valls, 226 neb. 140,
409 n.W.2d 621 (1987).

Willet concedes that mcmackin’s failure to obey the stop sign
was a proximate cause of the collision. and no one disputes that
mcmackin acted negligently by disobeying the stop sign. thus,
the only question is whether the County should have foreseen
mcmackin’s decision to run the stop sign and enter an obstructed
intersection at high speed. in Delaware v. Valls, supra, we ad -
dressed the foreseeability of another driver’s negligence. there,
the passenger on a dirt bike that collided with a vehicle in a visu-
ally obstructed intersection sued the private landowner responsi-
ble for the obstruction. We concluded that the landowners
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were not bound to anticipate and cannot be said to have con-
templated that [the other driver] would negligently attempt
to traverse the intersection when he could not see what he
needed to see in order to do so safely or that [the dirt bike
driver] would . . . fail to see [the other driver] in time to
avoid the collision.

Id. at 145, 409 n.W.2d at 624.
similarly, in Zeller v. County of Howard, 227 neb. 667, 419

n.W.2d 654 (1988), the passenger in a truck which was struck
while driving 15 m.p.h. through an unprotected and obstructed
intersection sued howard County for failing to replace a stop
sign at the site. We held that despite the low rate of speed, the
driver of the truck unreasonably disregarded the obvious danger
of the intersection, failing to take appropriate measures to avoid
the collision. and because the driver’s behavior was unforesee-
able to the county, his conduct constituted an efficient interven-
ing cause of the collision.

We reasoned that the driver
had complete control over the situation because he could
have avoided the collision by exercising reasonable care
while driving the [truck] toward and into the intersection.
howard County, even if negligent regarding the absent stop
sign in question, was not bound to anticipate, and could not
have contemplated, that [the truck’s driver] would totally
and unreasonably disregard the obvious danger inherent in
vehicular travel into a visually obstructed intersection of
public roads and fail to take appropriate measures to avoid
the collision.

Id. at 675, 419 n.W.2d at 659.
[9] moreover, we have held that one traveling on a favored

street protected by a traffic signal of which one has knowledge
may properly assume that oncoming traffic will obey it. see,
Floyd v. Worobec, 248 neb. 605, 537 n.W.2d 512 (1995);
Paddack v. Patrick, 163 neb. 355, 79 n.W.2d 701 (1956).

the undisputed facts show that (1) mcmackin approached a
blind intersection when he could not see westbound traffic until
almost in the intersection, (2) he had to realize that any vehicle
approaching on his left could not see him until it was almost in
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the intersection, and (3) he disregarded the stop sign and entered
the intersection traveling approximately 45 m.p.h.—a speed that
limited his ability to avoid collision with any oncoming vehicle
that might become visible once he cleared the obstruction.

Willet concedes that mcmackin disobeyed the stop sign and
that the collision would not have occurred had mcmackin
stopped. further, testimony indicated that when stopped at the
stop sign, drivers could adequately see approaching vehicles.
thus, mcmackin could have prevented the collision by exercis-
ing reasonable care in obeying the stop sign or reducing his
speed so that he could react appropriately; nonetheless, he failed
to do so.

the record is undisputed that if mcmackin would have
stopped at the stop sign and proceeded cautiously, he would
have seen Willet’s vehicle approaching the intersection. the
County was not bound to anticipate—and could not have con-
templated—that mcmackin would disregard the obvious danger
inherent in disobeying a stop sign and entering an obstructed
intersection at high speed. thus, mcmackin’s negligent behav-
ior was unforeseeable to the County and constituted an efficient
intervening cause of the collision.

ConClusion
Willet failed to prove a genuine issue of material fact exists

whether the County’s actions proximately caused the collision,
because even if the County breached its duty to Willet, mcmackin
was an efficient intervening cause of the collision. thus, we
affirm the trial court’s summary judgment.

affirmeD.
WriGht, J., not participating.
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and miller-lerman, JJ.

mCCormaCk, J.
nature of Case

the Central nebraska public power and irrigation District
(Central) appeals the district court’s order denying its motion to
intervene. Central sought to intervene in the present matter fol-
lowing our remand of the cause to the district court in Spear T
Ranch v. Knaub, 269 neb. 177, 691 n.W.2d 116 (2005).

baCkGrounD
spear t ranch, inc. (spear t), a surface water appropriator,

filed this action against numerous ground water irrigators seek-
ing an injunction and damages for the loss of surface water from
pumpkin Creek. in Spear T Ranch v. Knaub, supra, we adopted
the restatement (second) of torts § 858 (1979) to govern con-
flicts between users of hydrologically connected surface water
and ground water. We specifically held:

“a proprietor of land or his [or her] grantee who withdraws
ground water from the land and uses it for a beneficial pur-
pose is not subject to liability for interference with the use
of water of another, unless . . . the withdrawal of the ground
water has a direct and substantial effect upon a watercourse
or lake and unreasonably causes harm to a person entitled
to the use of its water.”

269 neb. at 194, 691 n.W.2d at 132. applying the restatement
standard to spear t’s complaint, we determined that although
spear t alleged that it had suffered a harm, it did not allege that
the defendants unreasonably caused that harm. We further deter-
mined, however, that spear t should be granted leave to amend
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its complaint. We therefore reversed the district court’s order and
remanded the matter for further proceedings.

following our remand of this action, Central moved to inter-
vene as a plaintiff pursuant to neb. rev. stat. § 25-328 (Cum.
supp. 2004). in its initial complaint, Central set forth, inter alia,
the following allegations:

the Defendants are diverting the water of pumpkin Creek
. . . without appropriations permitting such diversions,
water which would otherwise be available for diversion
pursuant to Central’s appropriations . . . .

. . . .

. . . the Defendants’ diversions are unreasonably causing
harm to Central by reducing flow in pumpkin Creek, and
have reduced the flow available for diversion and for stor-
age, as permitted by Central’s appropriations.

. . . the Defendants’ diversions exceed their reasonable
share of the annual supply, and exceed their reasonable
share of the total store of water.

. . . each of Defendants’ diversions is causing a direct
and substantial effect on streamflow, and unreasonably
causing harm to Central.

. . . .

. . . the Defendants’ uses are causing direct and substan-
tial depletions of flow of pumpkin Creek, a tributary of the
north platte river, depletions which have caused pumpkin
Creek to go dry; Central’s uses have no effect on pumpkin
Creek.

as its sole remedy, Central seeks a permanent injunction, which
it maintains is the only means of avoiding the harm caused by the
defendants’ depletions of pumpkin Creek.

objections to Central’s intervention were filed by the numer-
ous defendants. following a hearing on the matter, the district
court denied Central’s motion to intervene. specifically, the dis-
trict court found that Central failed to show an interest in this
action of such character that it would gain or lose by direct oper-
ation and legal effect of any judgment which may be rendered,
that Central’s complaint fails to allege the requisite legal inter-
est in the subject matter of this action, and the injury alleged
by Central does not have a sufficient nexus to this action to
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allow intervention. Central appeals the denial of its motion to
intervene.

assiGnment of error
Central assigns, rephrased and consolidated, that the district

court erred by denying its motion to intervene.

stanDarD of revieW
[1,2] Whether a party has a right to intervene in a proceeding

is a question of law. Douglas Cty. Sch. Dist. 0001 v. Johanns, 269
neb. 664, 694 n.W.2d 668 (2005). When reviewing questions of
law, an appellate court has an obligation to resolve the questions
independently of the conclusion reached by the trial court. Id.

analysis
Central argues that they have a direct legal interest in the pro-

ceedings that entitle them to intervene pursuant to § 25-328.
section 25-328 provides:

any person who has or claims an interest in the matter in
litigation, in the success of either of the parties to an action,
or against both, in any action pending or to be brought in
any of the courts of the state of nebraska, may become a
party to an action between any other persons or corpora-
tions, either by joining the plaintiff in claiming what is
sought by the complaint, or by uniting with the defendants
in resisting the claim of the plaintiff, or by demanding any-
thing adversely to both the plaintiff and defendant, either
before or after issue has been joined in the action, and
before the trial commences.

[3-5] as a prerequisite to intervention under § 25-328, the
intervenor must have a direct and legal interest of such character
that the intervenor will lose or gain by the direct operation and
legal effect of the judgment which may be rendered in the action.
Douglas Cty. Sch. Dist. 0001 v. Johanns, supra; In re Change
of Name of Davenport, 263 neb. 614, 641 n.W.2d 379 (2002).
an indirect, remote, or conjectural interest in the result of a suit
is not enough to establish intervention as a matter of right.
Douglas Cty. Sch. Dist. 0001 v. Johanns, supra; In re Change
of Name of Davenport, supra. therefore, a person seeking to
intervene must allege facts showing that he or she possesses the
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requisite legal interest in the subject matter of the action.
Douglas Cty. Sch. Dist. 0001 v. Johanns, supra; In re Change of
Name of Davenport, supra.

[6] for purposes of ruling on a motion for leave to intervene,
a court must assume that the intervenor’s factual allegations set
forth in the complaint are true. see In re Change of Name of
Davenport, supra. Central’s complaint seeking intervention has
as its sole prayer for relief that the defendants “be permanently
enjoined, and for such other and further relief as may be just
and equitable.”

a review of the respective operative complaint of spear t as
well as Central reveals the following:

(1) spear t claims damages against the defendants for losses
spear t allegedly suffered as a result of the defendants’ use of
ground water underlying their lands. these damages are for
destroying spear t’s crops, denying water to its livestock, and
destroying the beauty and value of its property. Central, on the
other hand, makes no claim at all for damages.

(2) spear t asks for injunctive relief seeking to protect its
claimed interest in and ownership of the water that the defend-
ants are pumping. this claim is specific as to water that would
reach spear t but for the actions of the defendants. Central claims
that the water being used by the defendants would oth erwise be
available to it for principally storage use in lake mcConaughy.

(3) the decision in Spear T Ranch v. Knaub, 269 neb. 177,
691 n.W.2d 116 (2005), shows that the focus of that case was
on that portion of the water used by the defendants that could
be considered unreasonable. Central, however, asks for all uses
upstream from it by the defendants to be permanently enjoined.

(4) spear t’s complaint is against specific defendants. Central
attempts, by its complaint in intervention, to convert this action
into a global dispute between ground water and surface water
users. this is directly contrary to our holding in Spear T Ranch
v. Knaub, supra, where we held that whether a ground water user
has unreasonably caused harm to a surface water user is to be
decided on a case-by-case basis.

Central’s complaint claims that the defendants’ alleged diver-
sion of water from pumpkin Creek will affect its uses for irri -
gation; hydroelectric production; recreation in the operation of
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lake mcConaughy, lake ogallala, Jeffrey lake, Johnson lake,
elwood reservoir, and numerous smaller lakes; environmental
protection and enhancement; protection of threatened and endan-
gered species; power plant cooling; and incidental underground
water storage and recovery. except for irrigation, none of these
water uses by Central are common to spear t.

the subject matter of this action is a claim that spear t sus-
tained harm as a result of alleged unreasonable withdrawal of
ground water by the named defendants. the restatement rule
adopted in our previous opinion reflects the need to balance the
competing equities and hardships of spear t, a surface water
appropriator, and the defendant ground water users. see Spear T
Ranch v. Knaub, supra. Central’s interests do not factor into this
equation. Central would gain or lose nothing by a damage award
in favor of spear t or a judgment in favor of the defendants.
because any injunctive relief would be tailored to redress a spe-
cific injury proved by spear t, Central has nothing more than an
indirect, remote, or conjectural interest in one possible result of
the litigation between spear t and the defendants. indeed, the
factual allegations of Central’s motion to intervene would intro-
duce an entirely new subject matter into this action: a claim by
Central that the actions of ground water users caused harm to its
own interests for which it would be entitled to injunctive relief.
While it is free to pursue this claim in a separate action, Central
has not shown that it has a direct and legal interest in the subject
matter of the action asserted by spear t, which is a prerequisite
to intervention under § 25-328.

ConClusion
for the reasons discussed above, we affirm the order of the

district court denying Central’s motion to intervene.
affirmeD.

WriGht, J., not participating.
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robert s. hillabrand, appellant, v. american family

mutual insurance company, appellee.
713 n.W.2d 494

filed may 12, 2006.    no. s-05-049.

1. Summary Judgment. summary judgment is proper when the pleadings and evidence

admitted at the hearing disclose that there is no genuine issue as to any material fact

or as to the ultimate inferences that may be drawn from those facts and that the mov-

ing party is entitled to judgment as a matter of law.

2. Insurance: Contracts. an insurance policy is a contract.

3. Insurance: Contracts: Appeal and Error. the interpretation of an insurance policy

is a question of law, in connection with which an appellate court has an obligation to

reach its own conclusions independently of the determination made by the lower court.

4. Insurance: Contracts. under nebraska law, a court interpreting a contract, such

as an insurance policy, must first determine, as a matter of law, whether the contract

is ambiguous.

5. Contracts: Words and Phrases. a contract is ambiguous when a word, phrase, or

provision in the contract has, or is susceptible of, at least two reasonable but con-

flicting interpretations or meanings.

6. Contracts. When the terms of a contract are clear, a court may not resort to rules of

construction, and the terms are to be accorded their plain and ordinary meaning as

the ordinary or reasonable person would understand them.

7. Insurance: Contracts. the language of an insurance policy should be read to avoid

ambiguities, if possible, and the language should not be tortured to create them.

8. Insurance: Contracts: Intent. a court shall seek to ascertain the intention of the par-

ties from the plain meaning of an insurance policy.

9. Insurance: Contracts. an insurance policy is a contract between an insurance com-

pany and an insured, and as such, the insurance company has the right to limit its lia-

bility by including limitations in the policy definitions. if the definitions in the policy

are clearly stated and unambiguous, the insurance company is entitled to have such

terms enforced.

10. Insurance: Contracts: Motor Vehicles. an automobile insurance policy issued to a

corporation is not rendered ambiguous merely because the body of the policy refers

to the corporation using the personal pronoun “you” when the word “you” is clearly

defined to be the named insured and the corporation is clearly designated as the

named insured.

appeal from the district court for douglas county: thomas a.
otepka, Judge. affirmed.

Jerome a. merwald for appellant.

Jane d. hansen for appellee.

hendry, c.J., connolly, Gerrard, stephan, mccormack,
and miller-lerman, JJ., and hannon, Judge, retired.
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hannon, Judge, retired.
nature of case

the plaintiff was seriously injured in an automobile collision
while driving a personal vehicle in the course of the business of
a corporation of which he was an owner, officer, director, and
employee. the other driver was at fault, and that driver’s insur-
ance company paid the $25,000 limits of its liability policy. the
company insuring the plaintiff’s personal vehicle paid the limits
of the $25,000 of underinsured motorist (uim) coverage on that
vehicle. the plaintiff’s corporation had several vehicles which
were insured by the defendant for uim coverage with limits of
$100,000, and the plaintiff sued the defendant to recover on these
policies for the damages he suffered in the collision, praying for
judgment of $100,000. the defendant denied coverage.

both parties filed motions for summary judgment to raise the
issue of whether the uim coverage provisions in the insurance
contracts issued by the defendant covered injuries suffered by the
plaintiff while he was driving a personal vehicle on company
business. the trial court concluded that the defendant’s policy
did not provide uim coverage for the plaintiff under the circum-
stances of this collision, overruled the plaintiff’s motion, sus-
tained the defendant’s motion, and dismissed the plaintiff’s peti-
tion. We find there is a split among the jurisdictions on this issue,
but we conclude that the majority and better view is that the
defendant’s policy provided no coverage. therefore, we affirm.

facts
the plaintiff, robert s. hillabrand, was an owner, officer,

director, and employee of hillabrand, inc., doing business as
parker heating & cooling (parker heating). at the time of the
accident, robert was driving a vehicle that was owned by him and
his wife, and he was making a service call to a customer’s home
to repair a furnace. the collision occurred when another vehicle
crossed the centerline and struck robert’s van head on. as a result
of the accident, robert sustained severe and permanent injuries.

each of parker heating’s seven motor vehicles was covered by
a policy issued by american family mutual insurance company
(american family) and provided for uim coverage up to a limit
of $100,000 for injury to any one person and to a limit of
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$300,000 per accident. the seven policies were identical, and
we will therefore refer to the policies as if there was one policy.
the parties do not dispute that robert suffered sufficient damage
to be entitled to recovery if the uim coverage provisions of the
policy covered the accident in which he was injured.

assiGnments of error
in summary, robert assigns as error that the trial court erred

in determining that he was not covered under american family’s
insurance policy, in sustaining american family’s motion for
summary judgment, and in denying his motion for summary
judgment.

standard of revieW
[1] summary judgment is proper when the pleadings and evi-

dence admitted at the hearing disclose that there is no genuine
issue as to any material fact or as to the ultimate inferences that
may be drawn from those facts and that the moving party is enti-
tled to judgment as a matter of law. Andres v. McNeil Co., 270
neb. 733, 707 n.W.2d 777 (2005).

analysis
the issue in this case is whether the insurance policy issued by

american family insuring the motor vehicles owned by parker
heating provided uim coverage for robert, who was an owner,
officer, director, and employee of that closely held corporation,
when he was injured in the course of the corporation’s business
while driving a vehicle he owned personally.

[2,3] We begin with the familiar proposition that an insurance
policy is a contract. see Molina v. American Alternative Ins.
Corp., 270 neb. 218, 699 n.W.2d 415 (2005). the interpretation
of an insurance policy is a question of law, in connection with
which an appellate court has an obligation to reach its own con-
clusions independently of the determination made by the lower
court. Allied Mut. Ins. Co. v. City of Lincoln, 269 neb. 631, 694
n.W.2d 832 (2005).

the uim coverage endorsement of the policy at issue pro-
vided in significant part:

We will pay compensatory damages for bodily injury
which an insured person is legally entitled to recover from
the owner or operator of an underinsured motor vehicle.
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the bodily injury must be sustained by an insured person
and must be caused by accident and arise out of the use of
the underinsured motor vehicle.

(Quoted language that is in bold-face type throughout this opin-
ion reflects the appearance of the original insurance policy.)

the endorsement defined the term “insured person” as follows:
1. Insured person means:
a. You or a relative.
b. anyone else occupying your insured car.
c. anyone, other than a person or organization claiming

by right of assignment or subrogation, entitled to recover
damages due to bodily injury to you, a relative or another
occupant of your insured car.

the general definitions section of the policy stated: “You and
your mean the policyholder named in the declarations.” the
declaration page identified the policyholder and named insured
as “parker heating & cooling.” the policy defined a relative as
“a person living in your household, related to you by blood,
marriage or adoption.” the uim coverage endorsement also
provided that uim coverage did not apply for bodily injury to a
person “[w]hile occupying, or when struck by, a motor vehicle
that is not insured under this policy, if it is owned by you or any
resident of your household.”

[4-6] robert asserts that he was an insured under the uim
 coverage endorsement because the policy is ambiguous. under
nebraska law, a court interpreting a contract, such as an insur-
ance policy, must first determine, as a matter of law, whether the
contract is ambiguous. Guerrier v. Mid-Century Ins. Co., 266
neb. 150, 663 n.W.2d 131 (2003). a contract is ambiguous
when a word, phrase, or provision in the contract has, or is sus-
ceptible of, at least two reasonable but conflicting interpreta-
tions or meanings. Gary’s Implement v. Bridgeport Tractor
Parts, 270 neb. 286, 702 n.W.2d 355 (2005). When the terms
of the contract are clear, a court may not resort to rules of con-
struction, and the terms are to be accorded their plain and ordi-
nary meaning as the ordinary or reasonable person would under-
stand them. Guerrier, supra.

robert argues that the section of the uim coverage endorse-
ment defining an insured person as “[y]ou or a relative” is
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ambiguous. he admits that the definitions of these terms are not
ambiguous on the surface, but he argues that they become ambig-
uous when applied to parker heating. robert asserts that the
uim coverage endorsement applied to “bodily injury which an
insured person is legally entitled to recover” and that, of course,
parker heating cannot suffer bodily injury. he argues, “hence, if
these provisions were to be interpreted literally, there could never
be any coverage afforded under the underinsured motorist provi-
sions of this policy.” brief for appellant at 17. in view of the fact
that robert and other parker heating employees would clearly be
covered when driving the vehicles named in the policy in the
course of parker heating’s business, this assertion is simply in -
correct. We realize that under the policy definition of an insured
person, no one individual would be covered, but it cannot be said
that the policy did not afford any uim coverage.

because the policy was issued to a corporation, the policy’s
 terminology which applies only to individuals seems likely to
lead to unnecessary litigation. the definitions in the policy,
however, leave no doubt as to the meaning of these terms, and
the fact that the named insured is a corporation does not change
the meaning of these terms. We recognize that some language
in the definitions may be surplus when the named insured is a
corporation.

the volume of litigation we have found nationally convinces
this court that the use of such terminology by insurance com -
panies is problematic. a few courts have adopted a variation of
robert’s argument. in support of his position, robert relies on
Hawkeye-Sec. Ins. v. Lambrecht & Sons, 852 p.2d 1317 (colo.
app. 1993), and Scott-Pontzer v. Liberty Mut. Fire, 85 ohio st.
3d 660, 710 n.e.2d 1116 (1999).

in Hawkeye-Sec. Ins., the policy at issue named a corporation
as the insured. the spouse of the corporation’s owner was injured
while in a vehicle not owned by the corporation. the policy pro-
vided coverage for only the named insured or a family member
related to the named insured by blood, marriage, or adoption.
unlike the situation in the case at bar, the opinion in Hawkeye-
Sec. Ins. did not mention whether the policy provided any cover-
age for persons injured while in the insured vehicle. the court
found coverage because without such, under the terms as stated
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in the opinion, the insurance company would have no liability
under a provision for which it charged a separate premium.

in General Ins. Co. of America v. Smith, 874 p.2d 412 (colo.
app. 1993), another division of the same court refused to follow
Hawkeye-Sec. Ins. because the policy in General Ins. Co. of
America provided family member coverage only if the named
insured was an individual. under the policy in General Ins. Co.
of America, the court also observed, as we observe in this case,
that while the corporation could not suffer bodily injury, there
would still be liability under the policy because uim coverage
was extended to anyone occupying the insured vehicle. hence,
the General Ins. Co. of America court found that the policy pro-
vided coverage to the corporation notwithstanding that “family
members” of the corporation were not covered.

in Scott-Pontzer, the ohio supreme court found that the lan-
guage in a policy issued to a corporation was subject to various
interpretations and that the policy covered an employee who was
killed while driving a vehicle owned by his wife. although the
employee was not acting within the scope of his employment at
the time of the accident, his employer’s commercial automobile
liability insurance policy contained coverage for uim liability.
the uim coverage endorsement defined the term “insured” as in -
cluding “[y]ou,” “any family member,” and “[a]nyone else occu-
pying a covered auto.” Id. at 663, 710 n.e.2d at 1118. the court
found it reasonable to conclude that “you” included employees
because “naming the corporation as the insured is meaningless
unless the coverage extends to some person or persons—includ-
ing to the corporation’s employees.” Id. at 664, 710 n.e.2d at
1119. the ohio court also found that the policy did not contain
language restricting coverage to employees acting within the
scope of employment, so the employee was entitled to uim cov-
erage even though he was not within the scope of his employment
at the time of the accident.

We are not persuaded by the logic of Scott-Pontzer, and a
study of subsequent cases demonstrates its errors. Scott-Pontzer
has not specifically been overruled by the ohio supreme court,
but in Westfield Ins. Co. v. Galatis, 100 ohio st. 3d 216, 217,
797 n.e.2d 1256, 1260 (2003), the court limited its application
to “uninsured and underinsured motorist coverage issued to a
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corporation to employees only while they are acting within the
course and scope of their employment, unless otherwise specif-
ically agreed.”

the aftermath of Scott-Pontzer v. Liberty Mut. Fire, 85 ohio
st. 3d 660, 710 n.e.2d 1116 (1999), was recounted by the ohio
court in Westfield Ins. Co., supra, in which the court noted that
other courts had labeled Scott-Pontzer as follows: an anomaly for
departing from the tenet that the intent of the parties controls the
interpretation of a contract (Seaco Ins. Co. v. Davis-Irish, 300
f.3d 84 (1st cir. 2002)); “beguiling” and with “distracting inter-
nal inconsistencies” (Szabo v. CGU Intern. Ins., PLC, 227 f.
supp. 2d 820, 833-34 (s.d. ohio 2002)); a “mystery” and a “pre-
posterous” conclusion (Gibson v. New Hampshire Ins. Co., 178
f. supp. 2d 921, 922-23 nn.2 & 3 (s.d. ohio 2001)); and a “dis-
tortion” of the law (Lawler v. Fireman’s Fund Ins. Co., 163 f.
supp. 2d 841, 843 (n.d. ohio 2001)). the Seaco Ins. Co. court
noted that Scott-Pontzer was a 4-to-3 decision and that the ohio
legislature “lost little time in superseding it due to its destabi-
lizing effect on the automobile insurance market. See ohio
rev.code ann. § 3937.18 (anderson 2002).” 300 f.3d at 87.

the Westfield Ins. Co. court also noted that the Scott-Pontzer
rationale “stands in stark contrast with decisions of the vast ma -
jority of states that have considered similar issues.” 100 ohio st.
3d at 221, 797 n.e.2d at 1263. therefore, the ohio court limited
the holding of Scott-Pontzer to exclude uim coverage for em -
ployees who were injured outside the scope of their employment.

in the case at bar, since robert was within the scope of his
employment, Scott-Pontzer, supra, and Hawkeye-Sec. Ins. v.
Lambrecht & Sons, 852 p.2d 1317 (colo. app. 1993), would sup-
port his position. courts in many states have considered whether
policies issued to small closely held corporations grant uim cov-
erage to the individual owners of the corporations, the owners’
family members, or employees of the corporation. the fact pat-
terns vary: some cases involve situations in which injuries were
sustained while in the course of the corporation’s business, while
other cases arose from injuries sustained while on family busi-
ness or while on personal business and driving a vehicle not
owned by the corporation. most courts have held there is no uim
coverage in these and related situations.
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the supreme court of oklahoma reviewed decisions from a
number of other jurisdictions in considering whether the use of
the term “you” to refer to a corporation as a named insured cre-
ates an ambiguity. see American Economy Ins. Co. v. Bogdahn,
89 p.3d 1051 (okla. 2004). the court stated:

next, the [defendants] argue that we must find the policy
ambiguous because this issue has been litigated throughout
the united states with some jurisdictions finding an ambigu-
ity and some finding no ambiguity. We reject the notion that
because there is a split of authority we must find an ambigu-
ity. the vast majority of jurisdictions conclude as a matter of
law that similar policy language is not ambigu ous: arizona,
colorado, florida, Georgia, hawaii, illinois, indiana, iowa,
kansas, louisiana, maine, massachusetts, michigan,
minnesota, missouri, new hampshire, new mexico, new
york, north carolina, ohio, oregon, pennsylvania, south
carolina, tennessee, texas, and Washington. only a small
handful of jurisdictions find the language ambiguous and
allow coverage: connecticut, mississippi, montana, new
Jersey, ohio, and vermont.

We agree with the vast majority of jurisdictions and
reject the notion that the use of the term “family member”
in a commercial automobile insurance policy renders the
policy ambiguous.

Id. at 1056-57. (We note that the oklahoma court listed ohio as
a jurisdiction in both categories above. We believe the oklahoma
court was referring to Westfield Ins. Co. v. Galatis, 100 ohio st.
3d 216, 797 n.e.2d 1256 (2003), as the ohio case that concluded
the language was not ambiguous, and to Scott-Pontzer v. Liberty
Mut. Fire, 85 ohio st. 3d 660, 710 n.e.2d 1116 (1999), as the
ohio case that concluded the language was ambiguous.)

We have studied the following cases, and those jurisdictions all
agree, for various reasons, that the view taken by the oklahoma
court is correct: Guarantee Ins. Co. v. Anderson, 585 f. supp. 408
(e.d. pa. 1984); Nicks v. Hartford Insurance Group, 291 so. 2d
673 (fla. app. 1974); Hogan v. Mayor &c. of Savannah, 171 Ga.
app. 671, 320 s.e.2d 555 (1984); Economy Preferred v. Jersey
Cty. Const., 246 ill. app. 3d 387, 615 n.e.2d 1290, 186 ill. dec.
233 (1993); Peterson v. Universal Fire and Cas. Ins., 572 n.e.2d
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1309 (ind. app. 1991); Bryant v. Protective Cas. Ins. Co., 554 so.
2d 177 (la. app. 1989); Andrade v. Aetna Life & Cas. Co., 35
mass. app. 175, 617 n.e.2d 1015 (1993); Kaysen v. Federal Ins.
Co., 268 n.W.2d 920 (minn. 1978); Cutter v. Maine Bonding &
Cas. Co., 133 n.h. 569, 579 a.2d 804 (1990); Buckner v MVAIC,
66 n.y.2d 211, 486 n.e.2d 810, 495 n.y.s.2d 952 (1985);
Sproles v. Greene, 329 n.c. 603, 407 s.e.2d 497 (1991); Meyer
v. American Economy Ins. Co., 103 or. app. 160, 796 p.2d 1223
(1990); Dixon v. Gunter, 636 s.W.2d 437 (tenn. app. 1982);
General Ins. v. Icelandic Builders, 24 Wash. app. 656, 604 p.2d
966 (1979).

the uim coverage endorsement in the policy in the case at
hand defines an insured person as “[y]ou or a relative.” the pol-
icy also clearly defines the term “you” to mean “the policyholder
named in the declarations.” the endorsement expands the cover-
age to include a “relative.” since a corporation cannot have rel-
atives, that term adds no coverage and it is clearly a surplus term.
We fail to see how this term would mislead an insured.

[7,8] this court has held that the language of an insurance
policy should be read to avoid ambiguities, if possible, and the
language should not be tortured to create them. Poulton v. State
Farm Fire & Cas. Cos., 267 neb. 569, 675 n.W.2d 665 (2004).
a court shall seek to ascertain the intention of the parties from
the plain meaning of the policy. Boutilier v. Lincoln Benefit Life
Ins. Co., 268 neb. 233, 681 n.W.2d 746 (2004).

[9,10] an insurance policy is a contract between an insurance
company and an insured, and as such, the insurance company
has the right to limit its liability by including limitations in the
policy definitions. see Cornhusker Cas. Co. v. Farmers Mut. Ins.
Co., 268 neb. 168, 680 n.W.2d 595 (2004). if the definitions in
the policy are clearly stated and unambiguous, the insurance
company is entitled to have such terms enforced. see id. We con-
clude that an automobile insurance policy issued to a corporation
is not rendered ambiguous merely because the body of the policy
refers to the corporation using the personal pronoun “you” when
the word “you” is clearly defined to be the named insured and the
corporation is clearly designated as the named insured.

in addition, robert argues that he should not be excluded
from coverage under the american family policy because its
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uim exclusion is more restrictive than allowed by state law. as
we understand robert’s argument, he believes that use of the
phrase “under this policy” in the american family policy makes
it more restrictive than neb. rev. stat. § 44-6413 (reissue 2004)
and that, therefore, the exclusion in the uim coverage endorse-
ment is void.

this exclusion states that “coverage does not apply for bodily
injury to a person: 1. [w]hile occupying, or when struck by, a
motor vehicle that is not insured under this policy, if it is owned
by you or any resident of your household.” (emphasis supplied.)
robert argues that the phrase “under this policy” makes the uim
coverage more restrictive than allowed by § 44-6413, which states
in relevant part:

(1) the uninsured and underinsured motorist coverages
provided in the uninsured and underinsured motorist
insurance coverage act shall not apply to:

. . . .
(b) bodily injury, sickness, disease, or death of an insured

while occupying a motor vehicle owned by, but not insured
by, the named insured or a spouse or relative residing with
the named insured.

the american family policy covered the vehicles owned by
parker heating, not a vehicle owned by robert. robert was not
in a vehicle owned by parker heating, the named insured, when
he was injured. earlier in this opinion, we rejected robert’s argu-
ment that he could be deemed a named insured under the parker
heating policy. if this court had somehow found that robert
could be a named insured under the parker heating policy, per-
haps the issue of whether the policy was more restrictive than the
statute could have arisen, but because we have held he was not a
named insured, the issue is irrelevant. robert was not in a vehi-
cle owned by parker heating, or a relative of parker heating,
when he was injured.

conclusion
robert has not shown that any genuine issue of material fact

exists concerning whether he is entitled to coverage under the
insurance policy issued to the corporation, parker heating. the
district court’s order was correct, and summary judgment was
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properly granted to american family. the judgment of the dis-
trict court is affirmed.

affirmed.
WriGht, J., not participating.

douGlas d. kluver, in his capacity as trustee of the

ronald b. roots irrevocable trust, et al., appellants

and cross-appellees, v. richard p. deaver and clara e.
deaver, husband and Wife, and resource recyclinG, inc.,

appellees, and Waste manaGement of nebraska, inc.,
appellee and cross-appellant.

714 n.W.2d 1

filed may 12, 2006.    no. s-05-104.

1. Contracts. the meaning of a contract and whether a contract is ambiguous are ques-

tions of law.

2. Judgments: Appeal and Error. on a question of law, an appellate court is obligated

to reach a conclusion independent of the determination reached by the court below.

3. Contracts. a court interpreting a contract must first determine as a matter of law

whether the contract is ambiguous.

4. ____. a contract written in clear and unambiguous language is not subject to inter-

pretation or construction and must be enforced according to its terms.

5. Contracts: Words and Phrases. a contract is ambiguous when a word, phrase, or

provision in the contract has, or is susceptible of, at least two reasonable but conflict-

ing interpretations or meanings.

6. Contracts. a contract must receive a reasonable construction and must be construed

as a whole, and if possible, effect must be given to every part of the contract.

7. ____. a latent ambiguity exists when collateral facts make the meaning of a contract

uncertain.

8. ____. because the parties to a document have or suggest opposing interpretations does

not necessarily, or by itself, compel a conclusion that the document is ambiguous.

appeal from the district court for douglas county: richard

J. spethman, Judge. affirmed.

steven e. achelpohl for appellant douglas d. kluver.

thomas J. Guilfoyle, of erickson & sederstrom, for appellant
timothy J. mcreynolds.

dana c. bradford iii and richard J. coenen, of bradford &
coenen, l.l.c., for appellant frb partnership.
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John r. douglas and terry J. Grennan, of cassem, tierney,
adams, Gotch & douglas, for appellee Waste management of
nebraska, inc.

hendry, c.J., connolly, Gerrard, stephan, mccormack,
and miller-lerman, JJ., and hannon, Judge, retired.

connolly, J.
douglas d. kluver, timothy J. mcreynolds, and frb

partnership (collectively the appellants) appeal the district court’s
order granting summary judgment for the appellees, richard p.
deaver and clara e. deaver; resource recycling, inc.; and
Waste management of nebraska, inc. (Waste management). this
appeal involves a contract for royalties that was previously before
this court concerning different issues. see Bauermeister v.
McReynolds, 253 neb. 554, 571 n.W.2d 79 (1997), modified 254
neb. 118, 575 n.W.2d 354 (1998). frb partnership holds the
rights of fred h. and dorothy l. bauermeister and their son,
robert a. bauermeister (collectively the bauermeisters), who
were parties to the initial contract at issue. kluver is the trustee of
the ronald b. roots irrevocable trust. ronald roots was a joint
venture partner with the bauermeisters. the appellants argue that
the contract is ambiguous and that parol evidence would resolve
the ambiguity to show that Waste management owes royalties to
them under the contract. We determine that the contract is unam-
biguous and that there are no issues of material fact preventing
summary judgment. accordingly, we affirm.

backGround
this action concerns a purchase agreement for land used

as the douglas county, nebraska, landfill. in 1988, douglas
county announced that it would accept bids for private owner-
ship and operation of the landfill. before 1988, roots and fred
and robert bauermeister entered into a joint venture agreement
for submitting a bid for operation and ownership of the landfill.
Waste management then contacted mcreynolds and expressed
an interest in collaborating with members of the joint venture in
making a bid.

Waste management entered into a purchase agreement to
 purchase property from fred and dorothy bauermeister and the

596 271 nebraska reports



deavers to make a bid. Waste management, under the contact,
agreed to pay a monthly base payment of $3,000 plus a $1 per
ton royalty fee. the contract incorporated an earlier lease agree-
ment and was subject to an assignment agreement. the relevant
portions of the contract are as follows:

1. aWard of landfill contract: this
agreement is contingent upon the award from douglas
county, nebraska (“county”) to [Waste management] of a
contract (“contract”) to operate a sanitary landfill
(“landfill”) within douglas county, nebraska, on the
premises . . . .

2. property description: seller agrees to sell to
[Waste management] and [Waste management] agrees to
purchase certain real estate containing approximately two
hundred eighty (280) acres of land and situated in douglas
county, nebraska, more particularly described on schedule
a attached . . . .

3. terms of seller benefits: seller shall have
and hold all benefits granted pursuant to this agreement
for a term commencing on the date upon which [Waste
management] commences construction of the landfill at
the premises (“commencement date”), and continuing for
a term of twenty-five (25) years from the commencement
date or until the premises has reached the total capacity
provided for in the contract or any renewals, extensions,
enlargements or modifications thereof whether by bid,
change order or otherwise, unless earlier terminated as
provided hereunder (“term”). . . .

. . . .
22. no Joint venture: the relationship of the par-

ties hereunder is that of seller and [Waste management]
and nothing contained herein shall be construed to make the
parties hereto partners or joint venturers, nor shall either
party hereto be entitled to bind the other in any manner by
its actions, except as otherwise expressly provided herein.

Waste management then entered into a contract with douglas
county for operation of the landfill, known as the douglas county
recycling and disposal facility (rdf landfill). in december
1998, the department of environmental Quality (deQ) sent Waste
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management a letter regarding a modification allowing Waste
management to increase capacity by 3 million cubic yards. the
modification was granted in february 1999, and the record con-
tains an affidavit averring that the additional amount was placed in
the rdf landfill before november 19, 2003.

on november 19, 2003, the rdf landfill ceased operation
because it had reached its permitted final elevations under its per-
mit from the deQ. immediately thereafter, Waste management
began operation of a second douglas county landfill, the
pheasant point landfill, on a site directly east of the bauermeister
land. Waste management had purchased the pheasant point
landfill from papio development co., l.l.c. the pheasant point
landfill was operated under a separate contract with douglas
county. at that time, Waste management stopped paying royalties
to the appellants under the contract.

the appellants filed a complaint alleging that they were also
entitled to royalties on the pheasant point landfill. according
to one of two affidavits submitted by mcreynolds, appellants
and Waste management agreed that “the written agreement re -
flecting our joint and collaborative efforts would provide for our
participation in expansions and modifications of the landfill to
adjacent properties.” the appellants moved to take discovery
depositions, and Waste management filed a motion to quash.

Waste management moved for summary judgment. the dis-
trict court determined that the contract was unambiguous and
that there was no issue of material fact that the term had run
under the contract. thus, the appellants were not entitled to roy-
alties on the pheasant point landfill. therefore, the court granted
Waste management’s motion for summary judgment and ruled
that the appellants’ discovery motion was moot. the appellants
filed an appeal, and Waste management cross-appeals the deci-
sion of the court to allow mcreynolds’ affidavits into evidence.

assiGnments of error
the appellants assign, rephrased and consolidated, that the

district court erred by (1) granting summary judgment because
the contract contained a patent or latent ambiguity allowing for
parol evidence and because the contract must be read in con-
junction with the lease agreement and assignments, (2) granting
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summary judgment when there was an issue of material fact
whether the landfill had reached capacity before it ceased oper-
ation, and (3) prohibiting discovery. on cross-appeal, Waste
management assigns that the court erred by accepting into evi-
dence two affidavits from mcreynolds.

standard of revieW
[1] the meaning of a contract and whether a contract is am -

biguous are questions of law. Gary’s Implement v. Bridgeport
Tractor Parts, 270 neb. 286, 702 n.W.2d 355 (2005).

[2] on a question of law, an appellate court is obligated to
reach a conclusion independent of the determination reached by
the court below. Id.

analysis
the appellants contend that the contract is ambiguous because

a question exists whether the pheasant point landfill located on
adjoining property was part of the “premises” under the contract.
they argue that the contract involved a business opportunity and
that the pheasant point landfill is a “ ‘renewal, extension, en -
largement or modification by bid, change order or otherwise’ ”
under paragraph 3 of the contract. brief for appellants at 17.

[3-6] a court interpreting a contract must first determine as a
matter of law whether the contract is ambiguous. see Hillabrand
v. American Fam. Mut. Ins. Co., ante p. 585, 713 n.W.2d 494
(2006). a contract written in clear and unambiguous language is
not subject to interpretation or construction and must be enforced
according to its terms. Gary’s Implement v. Bridgeport Tractor
Parts, supra. a contract is ambiguous when a word, phrase, or
provision in the contract has, or is susceptible of, at least two rea-
sonable but conflicting interpretations or meanings. Hillabrand
v. American Fam. Mut. Ins. Co., supra. also, a contract must
receive a reasonable construction and must be construed as a
whole, and if possible, effect must be given to every part of the
contract. see Baker’s Supermarkets v. Feldman, 243 neb. 684,
502 n.W.2d 428 (1993).

reading the contract as a whole, it is unambiguous. the con-
tract specifically states the location of land at issue and defines the
“premises” as consisting of that specific land. the contract then
provides that it terminates after 25 years or when the landfill
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reached capacity. the record shows that capacity was reached
on november 19, 2003. the appellants, however, argue that there
is an issue of material fact concerning whether capacity was
reached, but the record contains no evidence to dispute that the
permit levels authorized by the deQ had been reached by
november 19, 2003, and no evidence to dispute an affidavit aver-
ring that all additional permitted amounts had been deposited in
the landfill by that date. therefore, there is no issue of material
fact that the contract expired on november 19, 2003.

the appellants also argue that an issue of material fact exists
whether Waste management’s operation of the pheasant point
landfill constituted “renewals, extensions, enlargements or mod-
ifications thereof whether by bid, change order or otherwise”
under paragraph 3 of the contract. We disagree.

When considering the contract as a whole, it contemplates
a specific, legally described parcel of land and a specific landfill
to be operated on that land. thus, any renewals, enlargements,
extensions, or modifications of the landfill subject to the contract
would occur on that specific land. here, the pheasant point
landfill opened after the contract expired. further, it is on en -
tirely separate land not owned by the appellants and is subject to
a separate contract between Waste management and douglas
county. if separate landfills created by Waste management on
nearby, but separate properties, constituted an enlargement or
extension of the “premises,” the appellants could demand roy -
alties in perpetuity from Waste management for landfills on
adjoining land it now owns or would purchase in the future—
something that is contrary to a reasonable construction when
considering the contract as a whole.

the appellants next contend that the contract was not just for
the sale of land, but was also for a business opportunity. thus,
they argue that it contemplated an enlargement or extension to
adjoining properties. the appellants cite to Bauermeister v.
McReynolds, 253 neb. 554, 571 n.W.2d 79 (1997), modified
254 neb. 118, 575 n.W.2d 354 (1998), to argue that we have
previously recognized the contact as a “joint venture.” but
Bauermeister did not concern the relationship between the
appellants and Waste management, nor did it require considera-
tion of the terms of the contract that are at issue in this appeal.
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instead, we look to paragraph 22 of the contract which states
that no joint venture was created.

finally, the appellants contend that there is a latent ambi -
guity in the contract about the intention of the parties when
they defined the term “premises” and the effect of renewals,
enlargements, extensions, or modifications. they argue that they
should be allowed to present evidence to show that an ambigu-
ity exists and to conduct further discovery to present their case.
We disagree.

[7] a latent ambiguity exists when collateral facts make the
meaning of the contract uncertain. Plambeck v. Union Pacific
RR. Co., 244 neb. 780, 509 n.W.2d 17 (1993). in Plambeck, cit-
ing to a contested will case, we gave an example of the type of
latent ambiguity that would justify the use of extrinsic evidence
to show the intent of the parties, stating: “for example . . . if two
or more persons satisfy a description of one devisee, there is a
latent ambiguity, and extrinsic evidence is admissible to disclose
and remove that ambiguity.” 244 neb. at 784, 509 n.W.2d at 20.
in such a case, extrinsic evidence becomes necessary to properly
construe the contract.

[8] here, there is not a latent ambiguity that makes extrinsic
evidence necessary. instead, the appellants are disputing the
interpretation of the terms within the contract and the plain lan-
guage of the contact controls. because the parties to a docu-
ment have or suggest opposing interpretations does not neces-
sarily, or by itself, compel a conclusion that the document is
ambiguous. see Baker’s Supermarkets v. Feldman, 243 neb.
684, 502 n.W.2d 428 (1993). thus we determine that under the
plain language of the contract, it expired before the pheasant
point landfill opened, the pheasant point landfill was not part
of the “premises” under the contract, and it did not constitute an
enlargement or extension of the landfill. because extrinsic evi-
dence could not be used to interpret the contract, the court did
not err when it granted summary judgment and when it did not
grant further discovery. accordingly, we affirm. because we
affirm, we do not reach Waste management’s cross-appeal.

affirmed.
WriGht, J., not participating.
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John F. McLeay, M.D., appeLLant anD cross-appeLLee,
v. bergan Mercy heaLth systeMs corp., Doing

business as bergan Mercy MeDicaL center,
appeLLee anD cross-appeLLant.

714 n.W.2d 7

Filed May 19, 2006.    no. s-04-117.

1. Summary Judgment. summary judgment is proper when the pleadings and evidence

admitted at the hearing disclose that there is no genuine issue as to any material fact

or as to the ultimate inferences that may be drawn from those facts and that the mov-

ing party is entitled to judgment as a matter of law.

2. Summary Judgment: Appeal and Error. When reviewing questions of law, an

appellate court has an obligation to resolve the questions independently of the con-

clusion reached by the trial court.

3. Federal Acts: Health Care Providers: Immunity. immunity under the health care

Quality improvement act of 1986 is a question of law that may be resolved whenever

the record is sufficiently developed.

4. Federal Acts: Health Care Providers: Presumptions: Appeal and Error. the

health care Quality improvement act of 1986 creates a presumption that a profes-

sional review action meets the standards of the act unless the presumption is rebutted

by a preponderance of the evidence.

5. Summary Judgment: Federal Acts: Health Care Providers. When considering

summary judgment based on immunity under the health care Quality improvement

act of 1986, a court asks whether a reasonable jury, viewing the facts in the best

light for the physician, might conclude that he or she has shown, by a preponder-

ance of the evidence, that the hospital’s actions are outside the scope of 42 u.s.c.

§ 11112(a) (2000).

6. Federal Acts: Health Care Providers: Presumptions: Proof: Appeal and Error.

the presumption that a professional review action meets the standards of the health

care Quality improvement act of 1986 means that the plaintiff bears the burden of

proving that the review process was not reasonable.

7. Federal Acts: Health Care Providers: Appeal and Error. in a factual challenge to

a professional review action under the health care Quality improvement act of

1986, the facts have to be so obviously mistaken or inadequate as to make reliance

on them unreasonable.

8. ____: ____: ____. When reaching the determination about the reasonableness of

the actions of a review board under the health care Quality improvement act of

1986, the court looks at the totality of the process leading up to the professional

review action.

9. Federal Acts: Health Care Providers: Presumptions: Appeal and Error. a physi-

cian’s showing that the standard of care was met, or that the professional review

board reached the wrong conclusion, does not meet the burden of overcoming the

presumption under the health care Quality improvement act of 1986 of a reason-

able belief that the hospital was furthering quality health care.
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10. Federal Acts: Health Care Providers: Libel and Slander: Immunity: Damages.

a defamation action seeking damages is subject to immunity under the health care

Quality improvement act of 1986.

11. Federal Acts: Health Care Providers: Immunity: Equity. the immunity provisions

of the health care Quality improvement act of 1986 do not include actions seeking

equitable relief.

12. Appeal and Error. an appellate court will not consider an issue on appeal that was

not passed upon by the trial court.

appeal from the District court for Douglas county: Joseph s.
troia, Judge. on motion for rehearing, reargument granted. see
270 neb. 693, 708 n.W.2d 592 (2005), for original opinion.
original opinion withdrawn. affirmed in part, and in part
reversed and remanded for further proceedings.

David s. houghton, J.p. sam king, and robert W. Mullin, of
Lieben, Whitted, houghton, slowiaczek & cavanagh, p.c.,
L.L.o., for appellant.

p. shawn Mccann, of sodoro, Daly & sodoro, p.c., for
appellee.

henDry, c.J., connoLLy, gerrarD, stephan, MccorMack,
and MiLLer-LerMan, JJ., and hannon, Judge, retired.

connoLLy, J.
John F. McLeay, M.D., sued bergan Mercy health systems

corp. (bergan) after a peer review board suspended his privi-
leges. the district court granted bergan’s motion for summary
judgment, determining that bergan was immune from liability
under the health care Quality improvement act of 1986
(hcQia), 42 u.s.c. § 11101 et seq. (2000). We reversed in part
and affirmed in part, because bergan failed to show that the pre-
sumption applied. McLeay v. Bergan Mercy Health Sys., 270
neb. 693, 708 n.W.2d 592 (2005). bergan moved for rehearing,
which we granted, and we ordered the appeal to be reargued.

We now withdraw our original opinion in McLeay and sub -
stitute this opinion in which we determine that bergan, in its
review of McLeay’s performance, acted with a reasonable belief
that it was promoting quality care. therefore, McLeay’s actions
for damages are immune under the hcQia. his request for
reinstatement, however, is not subject to hcQia immunity, and
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we remand the cause for a determination whether there is an
issue of material fact, whether McLeay waived his claim for
reinstatement, and whether he is entitled to reinstatement.
accordingly, we affirm in part, and in part reverse and remand
for further proceedings.

backgrounD
bergan suspended McLeay’s surgical privileges. McLeay

filed an action seeking damages and reinstatement that resulted
in a jury award of $451,000. bergan appealed. the nebraska
court of appeals reversed and ordered a new trial. in its opin-
ion, the court stated that although it did not decide the issue, the
facts were such that the immunity provisions of the hcQia
were likely “implicated in a substantial way.” McLeay v. Bergan
Mercy Health Sys., no. a-99-474, 2001 WL 185263 at *6
(neb. app. Feb. 27, 2001) (not designated for permanent publi-
cation). McLeay then filed a new petition seeking damages and
reinstatement for breach of contract, fraudulent representation,
fraudulent concealment, mutual mistake, and defamation, relat-
ing to the suspension of his surgical privileges and bergan’s fil-
ing of reports to the national practitioner Data bank (npDb). a
portion of the defamation cause of action was dismissed based
on the statute of limitations.

bergan filed an answer alleging that McLeay waived claims
by failing to exhaust administrative remedies. it also alleged that
it was immune from liability for its actions under the hcQia and
moved for summary judgment.

evidence presented at the summary judgment hearing con-
sisted of the record from the first trial. the record shows that in
1992, McLeay was informed by letter that because of concerns
about the quality of care he provided, he would be monitored
during certain surgical procedures. McLeay met with an ad hoc
committee and entered an agreement for monitoring. McLeay
disputed some terms of the agreement, but he signed the ad hoc
committee meeting minutes stating that he accepted and agreed
to them.

in January 1993, McLeay’s privileges were further restricted.
Minutes from a meeting of the ad hoc review committee that con-
sidered the matter stated:
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the members reviewed all of the information made avail-
able to the committee through its investigative process. it
was determined significant evidence was present in order to
justify a recommendation for action. this evidence included
two concern reports from nursing staff on the floors, two
concern reports from nursing staff in the surgery depart-
ment, two concern reports from anesthesiologists, and a
number of cases identified as having inappropriate or sub-
standard care.

bergan filed a report with the npDb. McLeay filed a response
stating that the report was incorrect.

in December 1993, McLeay wrote a letter requesting re -
instatement and acknowledged that “1992 was an aberration of
my surgical care” and stated that he had his “ ‘wake-up call.’ ”
bergan denied the request.

in 1994, bergan notified McLeay of further specific concerns,
and at McLeay’s request, a hearing was scheduled. bergen in -
formed McLeay that it was concerned about his surgical judg-
ment or techniques in eight cases. bergan informed McLeay of
a report from a monitoring physician concerning the care of
three patients, an internal medicine physician’s concerns about a
patient, and documentation regarding two patients. bergan’s rec-
ord numbers relating to the cases were listed in a letter sent to
McLeay providing notice of a hearing on the matter. McLeay
stated that he did not go back to bergan to look at the records
because he believed that it would not be allowed. he also stated,
however, that he did not want to go back to bergan. bergan’s
president at the time testified that McLeay was never denied
access to the records and could have viewed them.

according to bergan, McLeay did not attend the hearing.
bergan then informed him that he was suspended. McLeay
stated that there was a “meeting” or “hearing” on the matter. the
record shows that McLeay was informed of his right to a hear-
ing before the medical executive committee and that he re -
quested one. bergan scheduled a hearing, but then postponed it
at McLeay’s request, and it was never rescheduled. bergan in -
formed the npDb of the suspension in a report that stated that
McLeay was summarily suspended for incompetence, negli-
gence, and malpractice. McLeay filed statements disputing the
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accuracy of the report and stated that it was false, but did not
provide any details.

according to McLeay, the committee’s actions came without
warning and surprised him. he stated that before receiving the
letters from the committee, bergan had not discussed with him
the issues regarding his patients. he disputes that he acted neg-
ligently or incompetently when treating patients. he contends
that he was deprived of a hearing at times, but the record as a
whole shows that bergan informed him of the review commit-
tee’s actions. he spoke with members of the committee on sev-
eral occasions, and he was afforded an opportunity for a hearing.
yet, McLeay conceded that he understood how the peer review
process worked and that he knew he was entitled to a hearing.

Dr. Dwaine J. peetz, Jr., who was chairman of the department
of surgery during the time McLeay was suspended, described
the peer review process that led to the suspension. according to
peetz, the outpatient surgical advisory committee initiated the
peer review process by reporting an incident involving one or
two patients. regarding the suspension, peetz explained that a
summary suspension occurs only when the hospital and physi-
cians are concerned that harm might come to patients.

the record does not contain specific information about the
cases under review because the incidents reported to the com-
mittee were viewed as confidential. although peetz did not pro-
vide details of the cases that led to McLeay’s suspension, he
stated that two cases had caused concern within a short time-
frame. according to peetz, five to seven of the eight cases listed
as being problematic involved “specialties” and had “signifi-
cant concerns.”

Dr. richard J. Feldhaus, who was involved in the peer review
process, testified about reports concerning the care of patients
and that the surgery department believed the evidence justified
a review. Feldhaus also testified that he was concerned about a
case and that it was one of the eight cases that were listed when
McLeay’s privileges were suspended.

McLeay presented deposition testimony from two physicians.
Dr. anthony pantano, a surgeon, testified that he had assisted
McLeay in surgery and was familiar with the standard of care,
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but did not provide details about the standard of care. pantano
was present at some of the cases used in the peer review and
reviewed the file in others. he testified about seven of the eight
cases and stated that McLeay acted “appropriately” and that he
had no questions about McLeay’s skills or judgment. he did not
provide specifics about how the standard of care was met or
what the standard of care was.

Dr. James a. Mailliard also testified. Mailliard did consulta-
tions with McLeay about patient care, but did not assist in
surgery. Mailliard did not testify about the surgical standard of
care. he did testify, however, that he reviewed the files in two of
the eight cases and did not have any concern about McLeay’s
judgment, skills, or technique.

the court granted bergan’s motion for summary judgment,
concluding there was no issue of material fact that disputed that
the peer review action was taken in the reasonable belief that it
was furthering quality care. therefore, bergan was immune from
suit under the hcQia. the court did not fully address whether
McLeay had waived his claims by failing to reschedule a hearing
concerning the revocation of privileges.

assignMents oF error
McLeay assigns, rephrased and consolidated, that the district

court erred by (1) determining that bergan was immune under
the hcQia; (2) failing to find that there were issues of material
fact about the requirements to report and the falsity of the reports
or malice in submitting them, which issues affected immunity;
(3) failing to determine that immunity did not apply to equitable
claims; and (4) determining that McLeay had waived his claims
against bergan. on cross-appeal, bergan contends that allega-
tions of defamation were barred by the statute of limitations.

stanDarD oF revieW
[1] summary judgment is proper when the pleadings and evi-

dence admitted at the hearing disclose that there is no genuine
issue as to any material fact or as to the ultimate inferences that
may be drawn from those facts and that the moving party is enti-
tled to judgment as a matter of law. Andres v. McNeil Co., 270
neb. 733, 707 n.W.2d 777 (2005).
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[2] When reviewing questions of law, an appellate court has
an obligation to resolve the questions independently of the con-
clusion reached by the trial court. Merz v. Seeba, ante p. 117,
710 n.W.2d 91 (2006).

anaLysis

iMMunity

McLeay argues that bergan was not acting within the scope of
the hcQia and was not entitled to immunity under it. according
to McLeay, issues of material fact exist whether bergan acted in
the reasonable belief that its actions were in the furtherance of
quality care and whether there were reasonable efforts to obtain
the facts. bergan, in its answer, alleges that its actions were a part
of a professional review action that is entitled to immunity under
the hcQia.

[3] immunity under the hcQia is a question of law that may
be resolved whenever the record is sufficiently developed. see,
e.g., Bryan v. James E. Holmes Regional Medical Center, 33 F.3d
1318 (11th cir. 1994); Meyer v. Sunrise Hosp., 117 nev. 313, 22
p.3d 1142 (2001). “ ‘congress passed the [hcQia] to improve
the quality of medical care by encouraging physicians to identify
and discipline physicians who are incompetent or who engage in
unprofessional behavior.’ ” Lee v. Trinity Lutheran Hosp., 408
F.3d 1064, 1070 (8th cir. 2005). “ ‘congress believed that effec-
tive peer review would be furthered by granting limited immu-
nity from suits for money damages to participants in professional
peer review actions.’ ” Id.

the hcQia defines the term “professional review action”
to mean

an action or recommendation of a professional review body
which is taken or made in the conduct of professional review
activity, which is based on the competence or professional
conduct of an individual physician (which conduct affects or
could affect adversely the health or welfare of a patient or
patients), and which affects (or may affect) adversely the
clinical privileges . . . of the physician.

42 u.s.c. § 11151(9). under the hcQia, a professional review
body is cloaked with immunity from suits for damages:
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if a professional review action (as defined in section
11151(9) of this title) of a professional review body meets
all the standards specified in section 11112(a) of this title,
except as provided in subsection (b) of this section—

(a) the professional review body,
(b) any person acting as a member or staff to the body,
(c) any person under a contract or other formal agree-

ment with the body, and
(D) any person who participates with or assists the body

with respect to the action,
shall not be liable in damages under any law of the united
states or of any state (or political subdivision thereof) with
respect to the action.

42 u.s.c. § 11111(a)(1).
section 11112(a) of the hcQia sets out the immunity stan-

dards. to be immune from suits for money damages, a profes-
sional peer review action must be taken:

(1) in the reasonable belief that the action was in the fur-
therance of quality health care,

(2) after a reasonable effort to obtain the facts of the
matter,

(3) after adequate notice and hearing procedures are
afforded to the physician involved or after such other
 procedures as are fair to the physician under the circum-
stances, and

(4) in the reasonable belief that the action was warranted
by the facts known after such reasonable effort to obtain
facts and after meeting the requirement of paragraph (3).

[4] Further, the hcQia creates a presumption that a profes-
sional review action meets the standards of the act “unless the
presumption is rebutted by a preponderance of the evidence.”
§ 11112(a). accord Sugarbaker v. SSM Health Care, 190 F.3d
905 (8th cir. 1999). see Lee, supra. courts agree that the rea-
sonableness requirements contained in § 11112(a) necessitate an
objective inquiry. see, e.g., Sugarbaker, supra.

[5] When discussing the presumption, courts have repeatedly
commented on the interplay of the presumption and the sum-
mary judgment standard. thus, courts have stated:
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“the statutory presumption included in section 11112(a)
adds a rather unconventional twist to the burden of proof in
our summary judgment standard of review, but the determi-
nation of whether a given factual dispute requires submis-
sion to a jury must be guided by the substantive evidentiary
standards that apply to the case.”

Lee v. Trinity Lutheran Hosp., 408 F.3d 1064, 1070 (8th cir.
2005). therefore, the courts ask, “ ‘Might a reasonable jury, view-
ing the facts in the best light for [the physician], conclude that [he
or she] has shown, by a preponderance of the evidence, that [the
hospital’s] actions are outside the scope of [§ 1]1112(a)?’ ” Lee,
408 F.3d at 1070-71.

[6] stated differently, a court must determine whether the
physician satisfied his or her burden of producing evidence that
would allow a reasonable jury to conclude that the hospital’s peer
review process failed to meet the standards of the hcQia. Lee,
supra. see, Brader v. Allegheny General Hosp., 167 F.3d 832 (3d
cir. 1999); Austin v. McNamara, 979 F.2d 728 (9th cir. 1992);
Fox v. Parma Community Gen. Hosp., 160 ohio app. 3d 409, 827
n.e.2d 787 (2005); Manzetti v. Mercy Hosp. of Pittsburgh, 741
a.2d 827 (pa. commw. 1999). the nebraska court of appeals
has addressed the matter, noting that the presumption means that
the plaintiff bears the burden of proving that the review process
was not reasonable. see, Babcock v. Saint Francis Med. Ctr., 4
neb. app. 362, 543 n.W.2d 749 (1996), citing Bryan v. James E.
Holmes Regional Medical Center, 33 F.3d 1318 (11th cir. 1994).

here, McLeay argues that bergan failed to present evidence
that it was entitled to immunity. according to McLeay, bergan
failed to show any evidence of how McLeay failed to perform
adequately and, thus, failed to meet an initial burden to show
that the committee acted reasonably. McLeay also distinguishes
the case law by pointing out that in most cases applying the pre-
sumption, the record contains detailed facts about the physi-
cian’s errors or incompetence, while here, the record reflects no
such details.

McLeay’s argument fails for several reasons. First, the parties
do not dispute that a peer review process was at issue. under
§ 11112(a), once a peer review process is at issue, those partic-
ipating in the process are presumed to be immune from damages
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unless the plaintiff overcomes the presumption by showing that
the factors in § 11112(a)(1) to (4) were not met. in addition, the
plaintiff carries the burden of showing by a preponderance of
the evidence that the peer review process was not reasonable.

therefore, for bergan to initially raise the issue that it was
immune from liability, it would simply need to show that the dis-
pute arose out of a professional review action. issues concerning
bergan’s reasonable belief that it was acting to further quality
care and the other factors in § 11122(a)(1) to (4) are expressly
presumed under the hcQia.

that a professional review action was at play is undisputed.
accordingly, bergan was presumed to be immune from actions
for damages under the hcQia unless McLeay satisfied his bur-
den of producing evidence to allow a reasonable jury to con-
clude that the peer review process failed to meet the provisions
of the hcQia. see, e.g., Lee, supra.

McLeay’s eviDence to rebut presuMption

We next address whether McLeay presented evidence to rebut
the presumption that would make summary judgment inappro-
priate.

[7,8] one court described a factual challenge to the profes-
sional review action, stating that the facts would have to be “ ‘so
obviously mistaken or inadequate as to make reliance on them
unreasonable.’ ” Meyers v. Columbia/HCA Healthcare Corp.,
341 F.3d 461, 471 (6th cir. 2003). also, when reaching the deter-
mination, the court looks at the totality of the process leading up
to the professional review action. Joshi v. St. Luke’s Episcopal,
142 s.W.3d 862 (Mo. app. 2004).

although McLeay alleges that he was not afforded adequate
notice and hearing, the record does not support that assertion.
nor is there a meaningful dispute about a reasonable effort to
obtain facts in the matter. thus, we focus on the reasonable belief
that the action was in the furtherance of quality care. McLeay
contends that the testimonies of pantano and Mailliard show that
he acted competently and thus raise an issue of material fact
whether bergan had a reasonable belief that it was acting in the
furtherance of quality care. he also argues the record reflects
very little evidence about the eight cases that led to the termina-
tion of his privileges.
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[9] McLeay’s argument falls short. courts have overwhelm-
ingly held that a physician’s showing that the standard of care
was met, or that the professional review board reached the wrong
conclusion, does not meet the burden of overcoming the pre-
sumption of a reasonable belief that the hospital was furthering
quality health care. see, Lee v. Trinity Lutheran Hosp., 408 F.3d
1064 (8th cir. 2005); Meyers, supra; Brader v. Allegheny
General Hosp., 167 F.3d 832 (3d cir. 1999). the focus is on
whether the hospital acted in a reasonable belief that it was fur-
thering quality health care, with the information available to the
professional review board when it acted, and if the reviewers
would have reasonably concluded that their actions would re -
strict incompetent behavior or protect patients at that time. see,
generally, id.

only one court has held that expert testimony about the stan-
dard of care could be used to rebut the presumption. Brown
v. Presbyterian Healthcare Services, 101 F.3d 1324 (10th cir.
1996). there, the expert testified not only about the standard of
care, but stated that the review panel reviewed only two charts
before revoking privileges, which was unreasonably narrow at
that time. Brown has been distinguished by other courts because
of its unique facts that focus on the information available to the
review board. see, e.g., Manzetti v. Mercy Hosp. of Pittsburgh,
741 a.2d 827 (pa. commw. 1999). one court that distinguished
Brown described it as follows:

While Brown does discuss the use of expert testimony in
evaluating issues of immunity under hcQia, the decision
in Brown centered upon the fact that Dr. [arlene] brown
was able to produce significant evidence to support her
allegations that information submitted by the defendants
in her medical review process was false or misleading.
indeed, Dr. brown produced evidence that the individuals
who investigated her actions were involved in encouraging
another doctor to move his practice so as to be in direct
competition with her. in other words, the defendants in
Brown had conspired to manufacture allegations of im -
proper behavior by Dr. brown so as to put Dr. brown out
of business. in this setting, Dr. brown’s expert concluded
that the defendants were not acting to further quality health
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care. neither were their actions reasonable under the facts
of the case. it was for this reason that the federal district
court in Brown refused to grant summary judgment on the
basis of hcQia immunity, a decision that was affirmed by
the united states court of appeals for the tenth circuit.

Meyer v. Sunrise Hosp., 117 nev. 313, 324, 22 p.3d 1142, 1150
(2001). instead of applying Brown, the Meyer court stated:
“expert testimony is irrelevant to our consideration of immu-
nity under hcQia because we focus solely on the reasonable-
ness of the peer reviewer’s belief, not on whether the peer review
action ultimately proved to be medically sound or actually fur-
thered quality care.” 117 nev. at 323, 22 p.3d at 1149, citing
Sugarbaker v. SSM Health Care, 190 F.3d 905 (8th cir. 1999),
and Manzetti, supra.

although Brown allowed the use of expert testimony, that
case also involved the use of experts to testify about the review
process itself. Brown, supra. in cases involving the use of expert
testimony after the fact to show that the standard of care was
actually met, courts uniformly hold that the testimony will not
rebut the presumption. see, e.g., Lee, supra; Brader, supra;
Mathews v. Lancaster General Hosp., 87 F.3d 624 (3d cir.
1996); Manzetti, supra.

here, pantano’s and Mailliard’s testimonies cannot rebut the
presumption. the presumption is focused on what the review
board knew when it acted. therefore, later expert testimony that
McLeay acted appropriately in the cases reviewed cannot be used
to rebut the presumption.

although the record is sparse on details of the eight cases
reviewed, McLeay signed his agreement to the meeting minutes
of the committee when it imposed monitoring. When the com-
mittee later imposed further restrictions, it reviewed the cases,
including two reports from nursing staff on the floors, two reports
from nursing staff in the surgery department, two reports from
anesthesiologists, and a number of cases identified as having sub-
standard care. in a letter, McLeay acknowledged that “1992 was
an aberration of my surgical care” and stated that he had his
“ ‘wake-up call.’ ” When McLeay’s privileges were suspended,
bergan stated that it was troubled by the eight cases. in addition,
peetz testified that several cases were close together in time and
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that a suspension would not occur unless the review board be -
lieved that harm might come to patients. Finally, Feldhaus testi-
fied that he personally was concerned about one of the eight cases
that were listed when McLeay’s privileges were suspended.

although the evidence is not overwhelming as to the specific
details of the cases reviewed, the record shows that a review was
justified, and McLeay failed to present evidence to overcome the
presumption to show that bergan reasonably believed that it was
acting in the furtherance of quality care. accordingly, McLeay
failed to meet his burden to present evidence that would allow a
reasonable jury to conclude that bergan’s peer review process
failed to meet the standards of the hcQia.

FaLse reports

McLeay argues that no immunity exists for false databank
reports when made with the knowledge they are false. he argues
that bergan never made a finding that he was incompetent or
negligent or that he had committed malpractice, and he con-
tends the evidence shows that bergan knew the npDb reports
were false.

as previously discussed, all actions for damages are subject
to immunity under the hcQia. section 11137(c), however, pro-
vides: “no person or entity . . . shall be held liable in any civil
action with respect to any report made under this subchapter . . .
without knowledge of the falsity of the information contained
in the report.” reporting of peer review actions is mandated by
the hcQia.

[10] here, McLeay sought damages for several causes of ac -
tion, including defamation. a defamation action seeking dam-
ages is subject to hcQia immunity. see, generally, Lee v.
Trinity Lutheran Hosp., 408 F.3d 1064 (8th cir. 2005); Bryan v.
James E. Holmes Regional Medical Center, 33 F.3d 1318 (11th
cir. 1994). the record shows that the bergan representative who
filed the reports lacked personal knowledge of their accuracy
and was relying on the actions of the review board and reporting
its findings. nor does the record indicate knowledge by bergan
that the reports were false. they simply reported the findings of
the committee. see Odom v. Fairbanks Memorial Hosp., 999
p.2d 123 (alaska 2000).
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We determine that McLeay’s claims about false reporting are
subject to the immunity provisions of the hcQia and that
McLeay failed to present evidence sufficient to overcome the
presumption for summary judgment.

eQuitabLe cLaiMs anD Waiver

McLeay argues that his claims for equitable relief are not
subject to immunity under the hcQia. For example, in his peti-
tion, McLeay sought reinstatement of his privileges.

[11] a few cases have applied hcQia immunity to claims
seeking reinstatement without analyzing the issue. see, e.g.,
Meyers v. Columbia/HCA Healthcare Corp., 341 F.3d 461 (6th
cir. 2003). the hcQia, however, specifically states that it ap -
plies to suits for money damages. see § 11111. it does not include
actions seeking equitable relief. see, Babcock v. Saint Francis
Med. Ctr., 4 neb. app. 362, 543 n.W.2d 749 (1996); Lipson v.
Anesthesia Services, P.A., 790 a.2d 1261 n.14 (Del. super. 2001).
see, generally, Sugarbaker v. SSM Health Care, 190 F.3d 905 (8th
cir. 1999). here, McLeay, in addition to seeking damages, also
sought reinstatement of his privileges as a remedy. to the extent
he sought equitable relief that did not involve an award of dam-
ages, those remedies are not subject to hcQia immunity.

bergan, however, argues that McLeay waived his claims be -
cause he failed to exhaust administrative remedies when he did
not reschedule the hearing before the medical executive commit-
tee. in the alternative, it contends that the primary jurisdiction
doctrine applies.

the district court analyzed the waiver issue only in determin-
ing that McLeay’s false reporting claims were immune under the
hcQia. because the court determined that bergan was immune
from liability under all of McLeay’s claims, it did not specifically
reach the waiver issue on the remaining claims, examine the rec-
ord for issues of material fact concerning waiver of claims, or
consider the legal arguments presented concerning waiver.

[12] because the district court did not consider whether
McLeay waived his equitable claims, we do not consider the
issue. an appellate court will not consider an issue on appeal that
was not passed upon by the trial court. see In re Guardianship
& Conservatorship of Larson, 270 neb. 837, 708 n.W.2d 262
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(2006). accordingly, we reverse, and remand for further pro-
ceedings to determine whether McLeay is entitled to equitable
remedies.

ConCLUsIon
We determine that bergan was immune from liability for dam-

ages on all of McLeay’s causes of action because it undertook a
peer review action and McLeay failed to rebut the presumption
that the review committee acted reasonably. accordingly, we
affirm the district court’s grant of summary judgment on claims
for damages. We also determine, however, that McLeay’s claims
for equitable relief are not subject to HCQIa immunity, and he
may be able to proceed on those claims if they were not waived.
because the district court did not pass on that topic, we reverse
the summary judgment to the extent it affects claims for equitable
relief and remand the cause for further proceedings. because we
conclude that bergan was immune from McLeay’s defamation
claims for damages, we do not discuss bergan’s cross-appeal.

affIrMed In part, and In part reversed and

reManded for fUrtHer proCeedIngs.
WrIgHt, J., not participating.

sMeaL fIre apparatUs Co., a nebraska CorporatIon,
appeLLee, v. robert kreIkeMeIer and r. k.

ManUfaCtUrIng, InC., appeLLants.

robert kreIkeMeIer and r. k. ManUfaCtUrIng, InC.,
reLators, v. sMeaL fIre apparatUs Co., respondent.

715 n.W.2d 134

filed May 26, 2006.    nos. s-03-354, s-05-407.

1. Judgments: Jurisdiction: Appeal and Error. a jurisdictional question that does not

involve a factual dispute is a matter of law that requires an appellate court to reach an

independent conclusion irrespective of the determination made by the court below.

2. Contempt: Words and Phrases. there is a distinction between contempt sanctions

which are coercive in nature and those which are punitive in nature; that is to say,

between those which aim to compel future obedience to the court’s orders and decrees

and are therefore coercive, and those which punish past disrespectful or contumacious

conduct and vindicate the court’s authority.
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3. Contempt: Final Orders: Words and Phrases: Appeal and Error. in a coercive

sanction, the contemner holds the keys to his or her jail cell, in that the sentence is

conditioned upon the contemner’s continued noncompliance. the punitive sanction

is much like the sentence in a criminal case, in that it is absolute and not subject to

mitigation if the contemner alters his or her future conduct toward the court, and

takes on the aspects of a final order or of an order affecting a substantial right issued

in a special proceeding, both of which are reviewable on appeal.

4. Contempt: Final Orders. a coercive sanction is always subject to modification by

the contemner’s conduct; that sanction is not final in any sense.

5. Contempt: Collateral Attack: Habeas Corpus: Appeal and Error. punitive sanc-

tions are reviewable by appeal; whereas coercive sanctions can only be attacked col-

laterally by habeas corpus.

6. Contempt: Final Orders: Appeal and Error. the imposition of a coercive sanction

is never final and may not be attacked by direct appeal.

7. Contempt: Damages. an award of damages is unavailable in a civil contempt

proceeding.

8. ____: ____. civil contempt is available to enforce the decree actually rendered, not to

afford a remedy for the recovery of subsequent damage.

9. Contempt: Equity. a civil contempt proceeding cannot be the means to afford equi-

table relief to a party.

10. ____: ____. in imposing a sanction for civil contempt, a court cannot use, as a requi-

site to purge contempt, a condition that, if fulfilled for compliance with a court’s order,

affords equitable relief to a party.

11. Contempt. in a contempt proceeding for disobedience of an order, language of duty

in the order is not expandable beyond a reasonable interpretation in light of the pur-

poses for which the order was entered.

12. Judgments: Jurisdiction: Final Orders: Appeal and Error. though an extrajudi-

cial act of a lower court cannot vest the appellate court with jurisdiction to review the

merits of an appeal, the appellate court has jurisdiction and, moreover, the duty to

determine whether the lower court had the power to enter the judgment or other final

order sought to be reviewed.

13. Contempt: Costs: Attorney Fees. costs, including reasonable attorney fees, can be

awarded in a contempt proceeding.

14. Costs: Attorney Fees. attorney fees are awarded as costs.

15. Judgments: Costs: Attorney Fees. costs are considered part of the judgment; there-

fore, an award of attorney fees should also be considered part of the judgment.

16. Judgments: Final Orders: Attorney Fees: Appeal and Error. Where an order is

appealed from when the issue of attorney fees is unresolved, a portion of the judgment

is unresolved, and the order from which the appeal was taken is not final.

17. ____: ____: ____: ____. in the absence of an underlying final judgment, an award of

attorney fees, as costs, is not a final, appealable order.

18. Contempt. sanctions, in a contempt proceeding, consist of the consequences imposed

if the contemner fails to purge his or her contempt by complying with the plan

imposed by the trial court.

19. Contempt: Appeal and Error. a contempt order entered in a postjudgment proceed-

ing that does not terminate that proceeding is not appealable.
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20. ____: ____. a finding of contempt alone, without a noncontingent order of sanction,

is not appealable.

21. Habeas Corpus: Jurisdiction: Appeal and Error. the nebraska supreme Court has

original jurisdiction to consider habeas corpus proceedings.

22. Supreme Court: Appeal and Error. the nebraska supreme Court does not ordi-

narily entertain original actions, unless some good reason is shown why the applica-

tion was not made to a county or district court.

23. Habeas Corpus. Habeas corpus is a special civil proceeding providing a summary

remedy to persons illegally detained.

24. ____. a writ of habeas corpus is a remedy which is constitutionally available in a

proceeding to challenge and test the legality of a person’s detention, imprisonment,

or custodial deprivation of liberty.

25. ____. a writ of habeas corpus is available only when the release of the petitioner

from the deprivation of liberty being attacked will follow as a result of a decision in

the petitioner’s favor.

26. Habeas Corpus: Proof. Habeas corpus requires the showing of legal cause, that is,

that a person is detained illegally and is entitled to the benefits of the writ.

petition for further review in no. s-03-354 from the nebraska
Court of appeals, IrWIn, Chief Judge, and sIevers and CarLson,
Judges, on appeal thereto from the district Court for dodge
County, f.a. gossett III, Judge. order vacated in part, opinion
vacated, and appeal dismissed. original action in no. s-05-407.
petition dismissed.

thomas b. thomsen, of sidner, svoboda, schilke, thomsen,
Holtorf, boggy & nick, for appellants/relators.

paul r. elofson, of Mcgill, gotsdiner, Workman & Lepp, p.C.,
L.L.o., for appellee/respondent.

Hendry, C.J., WrIgHt, ConnoLLy, gerrard, stepHan,
MCCorMaCk, and MILLer-LerMan, JJ.

gerrard, J.
natUre of Case

this is a procedurally complicated civil contempt case, in
which the nebraska Court of appeals dismissed the appeal with
respect to the district court’s finding of contempt, but nonethe-
less affirmed the allowance of $73,500 in attorney fees and costs.
for reasons that will be explained more fully below, we conclude
that the district court lacked jurisdiction to order equitable relief
as a condition to purging its finding of contempt and that the
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remaining condition of the purge plan was not accompanied by a
threatened sanction and was not reviewable on appeal. for those
reasons, we vacate the equitable elements of the purge plan, va -
cate the related award of fees and costs, and dismiss the appeal
in its entirety.

baCkgroUnd
the underlying dispute is between robert kreikemeier and

r. k. Manufacturing (collectively rkM) and smeal fire
apparatus Co. (smeal). both businesses manufacture aerial fire-
fighting equipment. kreikemeier was a former employee of
smeal before leaving to found rkM in 1988, and in 1989, smeal
sued rkM alleging use of a trade secret. the case was settled
pursuant to an injunction agreed to by the parties, which prohib-
ited rkM from using a particular manufacturing process devel-
oped by smeal.

In 2001, smeal filed an application for an order to show cause
why rkM should not be held in contempt of court for violating
the injunction, based on rkM’s alleged use of the prohibited
manufacturing process. on June 21, 2002, the district court
entered an order finding rkM in willful contempt of the injunc-
tion. In an order entered february 28, 2003, the district court
stated that rkM could purge its contempt by complying with
the following conditions: notify the district court of all units
found to be in violation of the injunction, notify all the owners
in writing within 60 days advising them that the use of the units
was in violation of an injunction, make a good faith effort to
secure the cooperation of the owners of the units, and get per-
mission from them to exchange the parts of the units manufac-
tured in violation of the injunction within 2 years of the date of
the court’s order. the district court also ordered rkM to pay
smeal $73,500 to offset attorney fees, court costs, and expert
witness fees.

rkM appealed, arguing, inter alia, that the district court erred
in finding contempt, because there had not been a violation of the
injunction. smeal argued that the Court of appeals lacked appel-
late jurisdiction because the finding of contempt was not a final,
appealable order. the Court of appeals agreed in part, conclud-
ing that the finding of contempt, without a noncontingent order
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of sanction, was not a final, appealable order. However, the Court
of appeals did find that the allowance of fees and costs was
appealable, because rkM could not avoid paying them. the
Court of appeals affirmed the allowance of fees and costs, but
only considered the amount of the allowance, and not the under-
lying finding of contempt that formed the basis for the award of
fees. see Smeal Fire Apparatus Co. v. Kreikemeier, 13 neb. app.
21, 690 n.W.2d 175 (2004).

rkM filed a petition for further review, which we granted.
after its appeal was dismissed by the Court of appeals, rkM
filed an application for leave to commence an original proceed-
ing in this court; specifically, a petition for writ of habeas cor-
pus directed at the underlying finding of contempt. We granted
rkM’s application for leave to commence an original proceed-
ing and consolidated the original proceeding, case no. s-05-407,
with the appeal on petition for further review in case no.
s-03-354. We dispose of both cases in this opinion.

assIgnMents of error
In its petition for further review, in case no. s-03-354, rkM

assigns, as consolidated and restated, that the Court of appeals
erred in (1) finding that the order of the district court was not a
final order for the following reasons: (a) the order contained a
sanction which afforded equitable relief to smeal, (b) the order
contained a noncontingent sanction not subject to mitigation and
therefore punitive, and (c) the order awarded a money judgment
to smeal; (2) failing to determine that rkM was not in contempt
of the injunction and affirming an award of attorney fees based
on an erroneous finding of contempt; and (3) not considering
rkM’s other assignments of error.

In its brief in the original proceeding, case no. s-05-407,
rkM assigns, as consolidated and restated, that the district
court erred in (1) granting equitable relief to smeal, (2) finding
rkM in contempt, and (3) failing to consider extrinsic evidence
relevant to the meaning of the injunction that would have shown
rkM was not in violation of the injunction or in contempt.

standard of revIeW
[1] a jurisdictional question that does not involve a factual

dispute is a matter of law that requires an appellate court to
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reach an independent conclusion irrespective of the determina-
tion made by the court below. In re Interest of Phoenix L., 270
neb. 870, 708 n.W.2d 786 (2006).

anaLysIs

poWer of trIaL CoUrt to enter ConteMpt order

[2-6] the foundation of our current law regarding appealabil-
ity of a civil contempt order is In re Contempt of Liles, 216 neb.
531, 344 n.W.2d 626 (1984). In that case, the contemner was
jailed for contemptuously refusing to testify at a hearing. We dis-
missed the contemner’s appeal, stating:

the first question which then presents itself is whether
the district court’s order . . . is appealable. It is not. We have
. . . distinguished between contempt sanctions which are
coercive in nature and those which are punitive in nature;
that is to say, between those which aim to compel future
obedience to the court’s orders and decrees and are there-
fore coercive, and those which punish past disrespectful or
contumacious conduct and vindicate the court’s authority.
In the coercive sanction, the type involved here, the con-
temner holds the keys to his jail cell, in that the sentence is
conditioned upon his continued noncompliance. the puni-
tive sanction is much like the sentence in a criminal case, in
that it is absolute and not subject to mitigation if the con-
temner alters his future conduct toward the court, and takes
on the aspects of a final order or of an order affecting a sub-
stantial right issued in a special proceeding, both of which
are reviewable on appeal. . . . the coercive sanction, on the
other hand, is always subject to modification by the con-
temner’s conduct; that sanction is not final in any sense.
therefore, punitive sanctions are reviewable by appeal;
whereas coercive sanctions can only be attacked collater-
ally by habeas corpus.

(Citations omitted.) Id. at 534, 344 n.W.2d at 628-29. simply
stated, “the imposition of a coercive sanction is never final and
may not be attacked by direct appeal.” Maddux v. Maddux, 239
neb. 239, 244, 475 n.W.2d 524, 529 (1991).

this principle was illustrated in a series of cases beginning
with State ex rel. Kandt v. No. Platte Baptist Ch., 216 neb. 684,
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345 n.W.2d 19 (1984). In Kandt, we affirmed the trial court’s
injunction of the defendants from operating a religious school in
violation of state law. the defendants reopened the school, and
the state brought a motion for contempt. the trial court entered
a coercive contempt order, fining the defendants $200 per day
and ordering the defendants to be confined during school hours
on each day that the injunction was violated. the defendants ap -
pealed, and we dismissed the appeal for lack of a final, appeal-
able order. State ex rel. Kandt v. North Platte Baptist Church,
219 neb. 694, 365 n.W.2d 813 (1985). We found that the sanc-
tion was day-to-day and coercive and, therefore, not appealable
pursuant to In re Contempt of Liles, supra.

after 95 days, the trial court assessed the amount of fines due
at $19,000. an appeal was taken, which we found to be proper.
State ex rel. Kandt v. North Platte Baptist Church, 225 neb. 657,
407 n.W.2d 747 (1987). We reasoned that the fines were no
longer subject to mitigation and that the judgment possessed the
indicia of finality. because the trial court had erred with regard
to the burden of proof in the proceeding, we reversed the judg-
ment. Id.

the question presented here is how the contempt order im -
posed in this case fits into that distinction between coercive
and punitive sanctions. the Court of appeals concluded that the
order in this case was coercive, because the order did not spec-
ify what, if anything, would occur if rkM failed to comply with
the requirements of the purge plan. thus, the Court of appeals
concluded that any sanction which would be imposed is subject
to modification by rkM’s conduct in complying with the purge
plan. rkM, on the other hand, argues that the requirements of
the purge plan are themselves sanctions, akin to a criminal sen-
tence, because they are not subject to mitigation.

the difficulty the parties and Court of appeals have had in
determining whether the order at issue here is coercive or puni-
tive is illustrated by the fact that they cannot seem to agree on
what aspects of the district court’s order compose the purge plan,
and what, if anything, is the threatened sanction. this order sim-
ply does not fit neatly into the coercive or punitive categories.
but the most fundamental reason that the district court’s order is
difficult to classify is that it is inconsistent with our established
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jurisprudence regarding a trial court’s jurisdiction in a contempt
proceeding.

In Dunning v. Tallman, 244 neb. 1, 504 n.W.2d 85 (1993),
the contemner was found to be in contempt of a noncompetition
agreement that had been included in the property settlement
agreement of her divorce. after finding her to be in contempt,
the trial court imposed a $20,000 fine, but set out a purge plan
in which the contemner could purge the contempt and avoid the
fine by complying with the terms of the noncompetition agree-
ment for a year after the noncompetition agreement, by its
terms, would otherwise have expired. In other words, the trial
court extended the noncompetition agreement for an additional
year and conditioned the fine on the contemner’s compliance
with the extended agreement. the contemner rejected the purge
plan, the trial court made the fine an unconditional, final judg-
ment, and the contemner appealed. see id.

[7-10] We held that the fine, insofar as it had been coercive,
was within the trial court’s power. However, we concluded that
the trial court erred in conditioning the fine on an award of equi-
table relief, because an award of damages is unavailable in a
civil contempt proceeding. see id. “ ‘Civil contempt is available
to enforce the decree actually rendered, not to afford a remedy
for the recovery of subsequent damage.’ ” Id. at 11, 504 n.W.2d
at 93, quoting Kasparek v. May, 174 neb. 732, 119 n.W.2d 512
(1963). by extension, we concluded that a civil contempt pro-
ceeding cannot be the means to afford equitable relief to a party.
Dunning, supra. “[I]n imposing a sanction for civil contempt, a
court cannot use, as a requisite to purge contempt, a condition
that, if fulfilled for compliance with a court’s order, affords
equitable relief to a party.” Id. at 11, 504 n.W.2d at 93. accord
Klinginsmith v. Wichmann, 252 neb. 889, 567 n.W.2d 172
(1997). thus, we concluded that “the trial court lacked jurisdic-
tion or power to require” the contemner to comply with the trial
court’s equitable order. Dunning, 244 neb. at 11, 504 n.W.2d
at 93.

[11] In this case, as previously discussed, the district court’s
“purge plan” ordered rkM to notify the district court of all
units found to be in violation of the injunction, notify the own-
ers of those units that their use was in violation of an injunction,
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and attempt to exchange the parts of the units that violated the
injunction. this relief went well beyond the terms of the origi-
nal injunction—it did not simply enforce the decree actually
rendered, but also afforded a remedy for the recovery of subse-
quent damage. see id. this was beyond the jurisdiction of the
district court in this proceeding. see id. “ ‘In a contempt pro-
ceeding for disobedience of an order, language of duty in the
order is not expandable beyond a reasonable interpretation in
light of the purposes for which the order was entered.’ ”
Meisinger v. Meisinger, 230 neb. 37, 38, 429 n.W.2d 721, 722
(1988), quoting Malec v. Malec, 196 neb. 533, 244 n.W.2d
82 (1976).

[12] thus, the reason that the district court’s order cannot be
easily classified as coercive or punitive is that it is neither—it is
an award of equitable relief that is not available in a civil con-
tempt proceeding. the parties and the Court of appeals have,
essentially, been disagreeing about what size of square peg best
fits into a round hole. because the district court exceeded its
jurisdiction in ordering equitable relief, those aspects of the
order must be vacated. though an extrajudicial act of a lower
court cannot vest the appellate court with jurisdiction to review
the merits of an appeal, the appellate court has jurisdiction and,
moreover, the duty to determine whether the lower court had the
power to enter the judgment or other final order sought to be
reviewed. Smith v. Lincoln Meadows Homeowners Assn., 267
neb. 849, 678 n.W.2d 726 (2004). While the Court of appeals
reached the right result in concluding that the district court’s
contempt order was not final and appealable, it erred by not also
vacating the aspects of the contempt order that are ultra vires.

attorney fees

In Dunning v. Tallman, 244 neb. 1, 504 n.W.2d 85 (1993), we
concluded that the trial court’s order was final and appealable
because, once the impermissible conditions of the purge plan
were removed from the order, what was left was an  unconditional
fine that was punitive, not coercive. because the removal of the
impermissible conditions left the contemner with no means of
purging her contempt, the fine had become unavoidable. see id.
this case presents a different problem. once the impermissible
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equitable relief is excised from the district court’s order, what
remains is only the district court’s award of costs and fees.
However, we conclude that the Court of appeals erred in finding
that award, standing alone, to be final and appealable.

[13-16] Costs, including reasonable attorney fees, can be
awarded in a contempt proceeding. see id. However, it is clear
that attorney fees are awarded as costs. see, id.; Kasparek v. May,
174 neb. 732, 119 n.W.2d 512 (1963). Costs are considered part
of the judgment; therefore, an award of attorney fees should also
be considered part of the judgment. see In re Application of SID
No. 384, 256 neb. 299, 589 n.W.2d 542 (1999). thus, we have
held that where an order is appealed from when the issue of attor-
ney fees is unresolved, a portion of the judgment is unresolved,
and the order from which the appeal was taken is not final. see id.

[17] the situation in this case is reversed, in that the court has
entered an order with respect to attorney fees, but not an under-
lying final judgment. nonetheless, the same principles apply. In
the absence of an underlying final judgment, an award of attor-
ney fees, as costs, is not a final, appealable order.

[18] the Court of appeals’ conclusion that the award of fees
here was final and appealable is based in the same confusion
discussed previously as to whether the conditions imposed by
the district court were sanctions. they were not. sanctions, in a
contempt proceeding, consist of the consequences imposed if
the contemner fails to purge his or her contempt by complying
with the plan imposed by the trial court. Here, the costs and fees
were an element of the purge plan, along with the equitable con-
ditions discussed above. the district court’s order contained no
sanction for failure to comply with the purge plan. simply put,
the order did not state what, if anything, would happen to rkM
if it failed to purge its contempt.

[19,20] a contempt order entered in a postjudgment proceed-
ing that does not terminate that proceeding is not appealable.
Kandt v. North Platte Baptist Church, 225 neb. 657, 407
n.W.2d 747 (1987); Hammond v. Hammond, 3 neb. app. 536,
529 n.W.2d 542 (1995). a finding of contempt alone, without a
noncontingent order of sanction, is not appealable. Meisinger v.
Meisinger, 230 neb. 37, 429 n.W.2d 721 (1988); Hammond,
supra. What we are presented with here, even limited to the
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award of fees and costs, is a finding of contempt and a means to
purge that contempt, but no order of sanction, noncontingent or
otherwise. because the district court in this case did not impose
an order of sanction, let alone a noncontingent order of sanction,
the proceedings were not terminated in the court below, and the
order is not appealable. see Hammond, supra.

However, while we do not have jurisdiction to review the mer-
its of the district court’s award of attorney fees and costs, we are
unable to sever that award from the district court’s extrajurisdic-
tional order awarding equitable relief to smeal. We view the
award of attorney fees and costs as being inextricable from the
other relief purportedly awarded by the order, and we conclude
that the award of fees and costs must also be vacated as part of
that extrajurisdictional order. should further proceedings support
an award of fees and costs, upon the entry of a proper contempt
order, or commencement of a separate action in which smeal can
pursue damages for rkM’s alleged use of smeal’s trade secrets,
then the district court can revisit the issue of attorney fees and
costs at that time.

orIgInaL proCeedIng for Habeas CorpUs

[21,22] the same logic that requires dismissal of rkM’s ap -
peal also requires dismissal of rkM’s petition for writ of habeas
corpus. although this court has original jurisdiction to consider
habeas corpus proceedings, see neb. Const. art. v, § 2, we do
not ordinarily entertain original actions, unless some good rea-
son is shown why the application was not made to a county or
district court. see Williams v. Olson, 143 neb. 115, 8 n.W.2d
830 (1943). We granted rkM leave to commence an original
proceeding because its petition for further review was already
pending on our docket, and judicial economy was served by
consolidating rkM’s various attempts to obtain relief from the
district court’s contempt order. However, rkM has failed to
demonstrate that it is entitled to the benefit of the writ.

[23-26] Habeas corpus is a special civil proceeding provid -
ing a summary remedy to persons illegally detained. Glantz v.
Hopkins, 261 neb. 495, 624 n.W.2d 9 (2001); Rehbein v.
Clarke, 257 neb. 406, 598 n.W.2d 39 (1999). a writ of habeas
corpus is a remedy which is constitutionally available in a pro-
ceeding to challenge and test the legality of a person’s detention,
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imprisonment, or custodial deprivation of liberty. Id. even as -
suming that a fine would be a “deprivation of liberty” for which
habeas corpus could issue, see In re Caldwell, 82 neb. 544, 118
n.W. 133 (1908), the writ is available only when the release
of the petitioner from the deprivation of liberty being attacked
will follow as a result of a decision in the petitioner’s favor.
see Glantz, supra. Habeas corpus requires the showing of legal
cause, that is, that a person is detained illegally and is entitled to
the benefits of the writ. Bradley v. Hopkins, 246 neb. 646, 522
n.W.2d 394 (1994).

In the absence of a sanction, obviously, there is no deprivation
of liberty against which the writ of habeas corpus could issue.
rkM’s petition for writ of habeas corpus does not state a claim
for relief.

ConCLUsIon
We vacate those aspects of the district court’s order affording

equitable relief to smeal, because they exceed the district court’s
jurisdiction in a contempt action. the remaining condition of the
purge plan, payment of attorney fees and costs, is not subject to
a sanction for noncompliance and is not appealable, but we also
vacate the award of attorney fees and costs, as it is inextricable
from the court’s order affording equitable relief.

In the absence of appellate jurisdiction, we vacate the Court of
appeals’ opinion and dismiss the appeal in case no. s-03-354.
because the district court’s contempt order does not contain a
sanction, there is no basis for issuing a writ of habeas corpus, and
we also dismiss rkM’s petition for writ of habeas corpus in case
no. s-05-407.

order vaCated In part, opInIon vaCated,
and appeaL In no. s-03-354 dIsMIssed.
petItIon In no. s-05-407 dIsMIssed.
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In re estate of opaL b. MoUseL, deCeased.
MargIe gaInes bagLey and Jerry gaInes, CopersonaL

representatIves of tHe estate of opaL b. MoUseL,
deCeased, appeLLants, v. rICHard p. MoUseL

et aL., appeLLees.
715 n.W.2d 490

filed May 26, 2006.    no. s-05-329.

1. Wills. When a patent ambiguity exists in a will, a court must resolve such ambiguity

as a matter of law.

2. Judgments: Appeal and Error. on a question of law, an appellate court is obligated

to reach a conclusion independent of the determination reached by the court below.

3. Wills: Words and Phrases. ambiguity exists in an instrument, including a will, when

a word, phrase, or provision in the instrument has, or is susceptible of, at least two rea-

sonable interpretations or meanings.

4. Parol Evidence: Wills: Intent. parol evidence is inadmissible to determine the intent

of a testator as expressed in his or her will, unless there is a latent ambiguity therein

which makes his or her intention obscure or uncertain.

5. Decedents’ Estates: Wills. a latent ambiguity exists when the testator’s words are

susceptible of more than one meaning, and the uncertainty arises not upon the words

of the will as looked at in themselves, but upon those words when applied to the object

or subject which they describe.

6. Wills: Words and Phrases. a patent ambiguity is one which exists on the face of

an instrument.

7. Wills: Intent. a patent ambiguity must be removed by interpretation according to

legal principles, and the intention of the testator must be found in the will.

8. Trial: Evidence: Records: Appeal and Error. the erroneous admission of evidence

in a bench trial is not reversible error if other relevant evidence, properly admitted,

sustains the trial court’s necessary factual findings; in such case, reversal is warranted

only if the record shows that the trial court actually made a factual determination, or

otherwise resolved a factual issue or question, through the use of erroneously admit-

ted evidence.

9. Wills: Intent. the cardinal rule in construing a will is to ascertain and effectuate the

intention of the testator if such intention is not contrary to the law.

10. Decedents’ Estates: Wills: Intent. to arrive at a testator’s intention expressed in a

will, a court must examine the will in its entirety, consider and liberally interpret every

provision in the will, employ the generally accepted literal and grammatical meanings

of words used in the will, and assume that the maker of the will understood words

stated in the will.

appeal from the County Court for furnas County: CLoyd

CLark, Judge. affirmed.

James H. dodson, of dodson & dodson, for appellants.
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Hendry, C.J., ConnoLLy, gerrard, stepHan, MCCorMaCk,
and MILLer-LerMan, JJ., and Hannon, Judge, retired.

MILLer-LerMan, J.
natUre of Case

this case involves the proper distribution of certain interests
in ranch real estate included in the estate of opal b. Mousal.
Margie gaines bagley and Jerry gaines, copersonal representa-
tives of the estate (appellants), appeal the order of the county
court for furnas County which construed opal’s will to leave
the contested interests in the ranch real estate to several relatives
of opal’s husband, george a. Mousel. appellants are two of the
children of opal’s deceased brother, orville gaines. appellants
assert that because george died within 60 days after opal’s
death, the will should have been construed as leaving the ranch
real estate, along with the rest of opal’s estate, to the children of
orville gaines. We conclude that the county court did not err in
its construction of the will. We affirm.

stateMent of faCts
opal died on december 18, 2003, leaving a last will and tes-

tament dated october 27, 1986. opal was survived by george,
but george died on January 6, 2004, which was within 60 days
of opal’s death. opal’s will was admitted to probate on May 24,
2004. the will includes seven numbered paragraphs. the will
named appellants as personal representatives and contained the
following relevant provisions:

second, after the payment of such debts and funeral
expenses, I give, devise and bequeath our home residence,
family automobile, household goods and personal effects to
my husband, george a. Mousel, together with a life estate
in my ranch real estate.

tHIrd, My interests in my ranch real estate I devise
in the following shares: to george’s brothers paul – 1/5th
interest; to Charles – 1/5th interest; to sister Madelene
Coder – 1/5th interest; to brother ashur – 1/5th interest and
to the two children of george’s deceased sister, Lucille
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Haas: each a 1/10th interest in nephew Walter Haas and
niece, Carolyn knehans.

foUrtH, I give devise and bequeath my interest in the
West Half of the southeast Quarter of 30-14-25 in roger
Mills County, oklahoma to the children of my deceased
brother, orville gaines, in equal shares who are Margie
gaines bagley, Jerry gaines, Jon gaines and susan gaines
subject to the life estate in my husband, george Mousel.

fIftH, in the event that my husband and I meet simul-
taneous death in an accident or if he does not survive me for
60 days, I direct that the provisions for him shall lapse and
my estate shall pass under paragraph four, together with
my residuary estate.

on september 16, 2004, appellants filed a petition for con-
struction of the will. they asserted that the heirs named in para-
graph “tHIrd” (known hereinafter as george’s relatives) and
the heirs named in paragraph “foUrtH” (known hereinafter
as orville’s children) were unable to agree as to the proper dis-
tribution of the interests in the ranch real estate described in
paragraph tHIrd. george’s relatives filed a response to the
petition, in which they asserted that paragraph tHIrd showed
opal’s intent that the ranch real estate pass to them, whether
or not george survived 60 days after her death. orville’s chil-
dren ar gued that because george died within 60 days after
opal’s death, paragraph “fIftH” controlled and that paragraph
fIftH provided that opal’s entire estate, including the ranch
real estate, was to pass to them as the heirs named in para-
graph foUrtH.

the county court held a hearing on the petition on January 24,
2005. at the hearing, the court received certain pieces of evi-
dence offered by george’s relatives, including deeds to the
ranch real estate, george’s will, notes written by opal, and the
testimony of the attorney for george’s estate. following the
hearing, on february 28, the court entered an order in which it
noted that paragraph fIftH created an ambiguity as to whether,
in the event george died prior to opal or within 60 days of her
death, opal intended the ranch real estate to be distributed to
george’s relatives pursuant to paragraph tHIrd or to orville’s
children pursuant to paragraph foUrtH. the court explicitly
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stated in its order that it relied solely on the language of the will
in resolving the ambiguity and that the testimony and the other
exhibits received at the hearing were not considered. the court
concluded that opal intended that the ranch real estate was to
pass to george’s relatives and that the balance of her estate was
to pass to orville’s children. the court directed that appellants
distribute the estate property in accordance with the court’s con-
clusions. appellants filed this appeal.

assIgnMents of error
appellants assert that the county court erred in (1) receiving

extrinsic evidence offered by george’s relatives to resolve a pat -
ent ambiguity in opal’s will and (2) finding that opal intended
the interests in the ranch real estate to pass to george’s relatives
and failing to find that she intended the interests in the ranch real
estate to pass to orville’s children.

standards of revIeW
[1,2] When a patent ambiguity exists in a will, a court must

resolve such ambiguity as a matter of law. In re Estate of Johnson,
260 neb. 91, 615 n.W.2d 98 (2000). on a question of law, an
appellate court is obligated to reach a conclusion independent of
the determination reached by the court below. Id.

anaLysIs
The County Court Did Not Consider Extrinsic
Evidence in Its Order.

appellants argue that the county court erred by admitting
extrinsic evidence to resolve a patent ambiguity in the will. We
conclude that appellants’ assignment of error is without merit,
because although the court received such evidence, it considered
only the will itself in resolving the patent ambiguity.

[3-7] ambiguity exists in an instrument, including a will, when
a word, phrase, or provision in the instrument has, or is suscep -
tible of, at least two reasonable interpretations or meanings. In re
Estate of Matthews, 13 neb. app. 812, 702 n.W.2d 821 (2005).
parol evidence is inadmissible to determine the intent of a testa-
tor as expressed in his or her will, unless there is a latent ambi -
guity therein which makes his or her intention obscure or uncer-
tain. Id. a latent ambiguity exists when the testator’s words are
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susceptible of more than one meaning, and the uncertainty arises
not upon the words of the will as looked at in themselves, but
upon those words when applied to the object or subject which
they describe. In re Estate of Smatlan, 1 neb. app. 295, 501
n.W.2d 718 (1992). Case law distinguishes latent ambiguities
from patent ambiguities. a patent ambiguity is one which exists
on the face of an instrument. In re Estate of Matthews, supra.
a patent ambiguity must be removed by interpretation according
to legal principles, and the intention of the testator must be found
in the will. Youngblood v. American Bible Soc., 227 neb. 472, 418
n.W.2d 554 (1988), abrogated on other grounds, Powell v.
American Charter Fed. Sav. & Loan Assn., 245 neb. 551, 514
n.W.2d 326 (1994).

as discussed in greater detail later in this opinion, we con-
clude that opal’s will contained an ambiguity and that such am -
biguity was a patent ambiguity. parol evidence was therefore
inadmissible to determine opal’s intent, and the additional evi-
dence offered by George’s relatives should not have been admit-
ted for the purpose of determining opal’s intent. However, the
court explicitly stated in its order that in resolving the ambi -
guity, it relied solely on the language of the will, and that the
testimony and the other exhibits received at the hearing were
not considered.

[8] We have stated that the erroneous admission of evidence
in a bench trial is not reversible error if other relevant evidence,
properly admitted, sustains the trial court’s necessary factual
findings; in such case, reversal is warranted only if the record
shows that the trial court actually made a factual determination,
or otherwise resolved a factual issue or question, through the use
of erroneously admitted evidence. Bowers v. Dougherty, 260
neb. 74, 615 n.W.2d 449 (2000).

In the present case, the will was properly admitted evidence,
and the court stated that it considered only the will in resolving
the patent ambiguity. the record does not contradict the court’s
statement and does not show that the court resolved the ambigu-
ity through the use of the erroneously admitted evidence. reversal
on the basis of the improperly admitted evidence is therefore not
warranted in the present case. We find no merit to this assignment
of error.
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The County Court Did Not Err in Its Ruling Regarding the
Proper Distribution of Interests in the Ranch Real Estate.

appellants argue generally that the county court erred in find-
ing that in the event george did not survive opal for more than
60 days, opal intended the ranch real estate to pass to george’s
relatives, and in failing to find that she intended the ranch real
estate to pass with the rest of the estate to orville’s children.
appellants argue more specifically that the use of “my estate” in
paragraph fIftH evidenced an intent by opal that the entire
estate pass to orville’s children under paragraph foUrtH.
appellants argue in effect that the ranch real estate should pass
to orville’s children by virtue of the language naming orville’s
children as the beneficiaries of “my estate” and of “my resid-
uary estate.” We reject appellant’s construction of the will and
conclude that the county court did not err in its construction of
opal’s will.

[9,10] the cardinal rule in construing a will is to ascertain
and effectuate the intention of the testator if such intention is not
contrary to the law. In re Estate of Johnson, 260 neb. 91, 615
n.W.2d 98 (2000). to arrive at a testator’s intention expressed in
a will, a court must examine the will in its entirety, consider and
liberally interpret every provision in the will, employ the gener-
ally accepted literal and grammatical meanings of words used in
the will, and assume that the maker of the will understood words
stated in the will. Id.

With respect to residuary matters, we have noted that the
nebraska probate Code does not define “residue” or “residuary
devise.” Id. We have further noted that generally, a residuary
clause of a will disposes of property not usually specifically
described and which has not been disposed of by the other pro-
visions of the will. Id. that is, a residuary clause disposes of any
estate property remaining after the satisfaction of specific be -
quests and devises. Id.

the county court determined that opal’s will contained an
ambiguity, and we conclude that the court was correct in so rul-
ing. the patent ambiguity in opal’s will arose in paragraph
fIftH in which opal directed that if george did not survive her
for more than 60 days, “the provisions for him shall lapse and
my estate shall pass under paragraph four, together with my
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residuary estate.” the ambiguity raised by paragraph fIftH is
whether, in the event george did not survive opal for more than
60 days, opal intended that her entire estate, including the ranch
real estate, should pass to orville’s children, or whether she
intended that the ranch real estate would still pass to george’s
relatives under paragraph tHIrd.

examining the will in its entirety and considering every pro-
vision, we conclude that opal intended the interests in the ranch
real estate should pass to george’s relatives under paragraph
tHIrd whether or not george survived her for more than 60
days. paragraph tHIrd indicates a specific devise of the ranch
real estate to george’s relatives. because the will makes a spe-
cific devise of the ranch real estate, the ranch real estate is not
part of the residuary estate.

although in isolation a reference to “my estate” might, as
urged by appellants, indicate the entire estate, we conclude that
in the context of the entire will and giving consideration to all
provisions of the will, opal intended the interests in the ranch
real estate to pass under paragraph tHIrd to george’s relatives
and that her reference to “my estate” in paragraph fIftH ex -
cluded this specific devise of the ranch real estate to george’s
relatives. We therefore conclude that the county court did not err
in its construction of the will, and we find no merit to appellants’
assignment of error.

ConCLUsIon
We determine from our reading of the will that in the event

george did not survive opal for more than 60 days, opal in -
tended that her interests in the ranch real estate would pass to
george’s relatives under paragraph tHIrd. We therefore con-
clude that the county court did not err in so construing the will.
We further conclude that the record does not indicate that the
county court considered extrinsic evidence in construing the will
and that therefore, the county court’s erroneous admission of
such evidence does not warrant reversal. We affirm the order of
the county court.

affIrMed.
WrIgHt, J., not participating.
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Gary wise, appellaNt, v. omaha public schools

aNd richard e. Kelley, appellees.
714 N.w.2d 19

Filed may 26, 2006.    No. s-05-491.

1. Summary Judgment: Motions to Dismiss: Rules of the Supreme Court: Pleadings.

Neb. ct. r. of pldg. in civ. actions 12(b)(6) (rev. 2003) provides that when a matter

 outside of the pleadings is presented by the parties and accepted by the trial court, a

defendant’s motion to dismiss must be treated as a motion for summary judgment as

provided in Neb. rev. stat. §§ 25-1330 to 25-1336 (reissue 1995 & cum. supp. 2004).

2. Summary Judgment. summary judgment is proper when the pleadings and evidence

admitted at the hearing disclose that there is no genuine issue as to any material fact

or as to the ultimate inferences that may be drawn from those facts and that the mov-

ing party is entitled to judgment as a matter of law.

3. Summary Judgment: Appeal and Error. in reviewing a summary judgment, an

appellate court views the evidence in the light most favorable to the party against

whom the judgment is granted and gives such party the benefit of all reasonable infer-

ences deducible from the evidence.

4. Statutes. the meaning of a statute is a question of law.

5. Judgments: Appeal and Error. when reviewing questions of law, an appellate court

has an obligation to resolve the questions independently of the conclusion reached by

the trial court.

6. Political Subdivisions Tort Claims Act: Notice. the issue of noncompliance with

the notice provisions of the political subdivisions tort claims act must be raised as

an affirmative defense specifically expressing the plaintiff’s noncompliance.

7. Pleadings: Appeal and Error. as a general rule, an appellate court disposes of a case

on the theory presented in the district court.

8. Political Subdivisions Tort Claims Act. the exceptions set forth in Neb. rev. stat.

§ 13-910 (cum. supp. 2002) are affirmative sovereign immunity defenses to claims

brought pursuant to the political subdivisions tort claims act.

9. Political Subdivisions Tort Claims Act: Public Officers and Employees. where a

claim against an employee of a political subdivision is based upon acts or omissions

occurring within the scope of employment, it is governed by the provisions of the

political subdivisions tort claims act.

appeal from the district court for douglas county: Gary b.
raNdall, Judge. affirmed.

andrew J. hilger, of Greul & hilger, l.l.c., for appellant.

ronald F. Krause and daniel J. epstein, of cassem, tierney,
adams, Gotch & douglas, for appellees.

heNdry, c.J., wriGht, coNNolly, Gerrard, stephaN,
mccormacK, and miller-lermaN, JJ.
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stephan, J.
Gary Wise filed this action against omaha public schools

(ops) and richard e. kelley. Wise alleged that kelley, while
driving an ops van in the course and scope of his employment
with ops, “skidded on the rain-slick street surface” and collided
with a vehicle operated by Wise. kelley and ops moved to dis-
miss the action for failure to state a claim upon which relief could
be granted due to Wise’s failure to allege compliance with pro -
visions of the political subdivisions tort Claims act (pstCa),
neb. rev. stat. §§ 13-901 to 13-926 (reissue 1997 & Cum. supp.
2002). alternatively, kelley and ops moved for summary judg-
ment on the same theory. after receiving evidence, the district
court determined that the claims were subject to the pstCa and
entered summary judgment in favor of ops and kelley, dismiss-
ing the action with prejudice. Wise filed this timely appeal, which
we moved to our docket on our own motion pursuant to our statu-
tory authority to regulate the caseloads of the appellate courts
of this state. see neb. rev. stat. § 24-1106(3) (reissue 1995). We
affirm the judgment of the district court.

assIGnMents oF error
Wise assigns, restated and consolidated, that the district court

erred in granting summary judgment and dismissing the action.
he contends that this action is not governed by the pstCa and
that he was therefore not required to comply with its notice
 provisions.

stanDarD oF reVIeW
[1] ops and kelley moved for dismissal or, in the alternative,

summary judgment. the court received evidence on the motion.
neb. Ct. r. of pldg. in Civ. actions 12(b)(6) (rev. 2003) pro-
vides that when a matter outside of the pleadings is presented by
the parties and accepted by the trial court, a defendant’s motion
to dismiss must be treated as a motion for summary judgment as
provided in neb. rev. stat. §§ 25-1330 to 25-1336 (reissue
1995 & Cum. supp. 2004). Carruth v. State, ante p. 433, 712
n.W.2d 575 (2006).

[2,3] summary judgment is proper when the pleadings and
evidence admitted at the hearing disclose that there is no gen-
uine issue as to any material fact or as to the ultimate inferences
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that may be drawn from those facts and that the moving party
is entitled to judgment as a matter of law. Andres v. McNeil
Co., 270 neb. 733, 707 n.W.2d 777 (2005); City of Columbus v.
Swanson, 270 neb. 713, 708 n.W.2d 225 (2005). In reviewing a
summary judgment, an appellate court views the evidence in the
light most favorable to the party against whom the judgment is
granted and gives such party the benefit of all reasonable infer-
ences deducible from the evidence. Andres v. McNeil Co., supra;
Cerny v. Longley, 270 neb. 706, 708 n.W.2d 219 (2005).

[4,5] the meaning of a statute is a question of law. In re
Petition of SID No. 1, 270 neb. 856, 708 n.W.2d 809 (2006);
City of Columbus v. Swanson, supra. When reviewing questions
of law, an appellate court has an obligation to resolve the ques-
tions independently of the conclusion reached by the trial court.
Merz v. Seeba, ante p. 117, 710 n.W.2d 91 (2006); Magistro v.
J. Lou, Inc., 270 neb. 438, 703 n.W.2d 887 (2005).

anaLysIs
Wise specifically alleged that at the time of the 2001 motor

vehicle accident from which this suit arises, kelley was acting
in the course and scope of his employment with ops, a political
subdivision of the state of nebraska. It is undisputed that the
action involves a tort claim, as defined by the pstCa. see
§ 13-903(4). the pstCa provides that “no political subdivision
of the state of nebraska shall be liable for the torts of its offi-
cers, agents, or employees . . . on any tort claim except to the
extent, and only to the extent, provided by the [pstCa].”
§ 13-902. the pstCa requires that all tort claims must initially
be filed with “the clerk, secretary, or other official whose duty it
is to maintain the official records of the political subdivision”
within 1 year after the claim accrued and that no suit may be
brought “unless the governing body of the political subdivision
has made final disposition of the claim.” §§ 13-905 and 13-906.
If there has been no disposition of a claim within 6 months after
it is filed, then “the claimant may, by notice in writing, withdraw
the claim from consideration of the governing body and begin
suit” under the pstCa. §§ 13-919(1) and 13-920(2).

[6,7] the issue of noncompliance with the notice provisions
of the pstCa must be raised as an affirmative defense specifi-
cally expressing the plaintiff’s noncompliance. Kuchar v. Krings,
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248 neb. 995, 540 n.W.2d 582 (1995). It is not one of the enu-
merated defenses which can be asserted by a motion to dismiss
pursuant to rule 12(b), as ops and kelley incorrectly sought to
do in this case. However, in response to the motion, Wise argued
in the district court that the pstCa did not apply to his claim.
this is confirmed by his brief on appeal, in which he states that
“[i]n bringing his claim against both ops and its employee, [he]
proceeded at all times outside of the [pstCa].” brief for appel-
lant at 1. as a general rule, an appellate court disposes of a case
on the theory presented in the district court. Borley Storage &
Transfer Co. v. Whitted, ante p. 84, 710 n.W.2d 71 (2006);
Professional Bus. Servs. v. Rosno, 268 neb. 99, 680 n.W.2d
176 (2004). accordingly, the issue presented by this appeal is
whether Wise may assert a tort claim against either ops or
kelley which is not subject to the pstCa.

Wise concedes that his claim against ops is barred, but he
argues that his claim against kelley is not governed by the
pstCa and remains viable. Wise argues that because he alleged
that the vehicle operated by kelley “skidded on the rain-slick
street surface” before colliding with his vehicle, his claim falls
within § 13-910(10), which provides in relevant part that the
pstCa shall not apply to

[a]ny claim arising out of snow or ice conditions or other
temporary conditions caused by nature on any highway . . .
bridge, public thoroughfare, or other public place due to
weather conditions. nothing in this subdivision shall be
construed to limit a political subdivision’s liability for any
claim arising out of the operation of a motor vehicle by an
employee of the political subdivision while acting within
the course and scope of his or her employment by the polit-
ical subdivision.

[8] Wise’s argument misapprehends both the language and
legal effect of this statute. section 13-908, which provides that
in suits brought pursuant to the pstCa, “the political subdivi-
sion shall be liable in the same manner . . . as a private individ-
ual under like circumstances,” sets forth a general waiver of
sovereign immunity subject to certain limited exceptions stated
in § 13-910. McCormick v. City of Norfolk, 263 neb. 693, 641
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n.W.2d 638 (2002); Lawry v. County of Sarpy, 254 neb. 193,
575 n.W.2d 605 (1998). the exceptions set forth in § 13-910 are
affirmative sovereign immunity defenses to claims brought pur-
suant to the pstCa. Harris v. Omaha Housing Auth., 269 neb.
981, 698 n.W.2d 58 (2005). If a claim falls within one of the
exceptions stated in § 13-910, it fails based upon sovereign
immunity. Id.

Wise argues that because his claim falls within § 13-910(10),
it is barred by sovereign immunity as to ops but not as to
kelley, whom Wise contends “does not possess a political sub-
division’s sovereign immunity and accordingly remains indi -
vidually liable for his own acts.” brief for appellant at 4. the
initial premise of this argument disregards the second sentence
of §13-910(10), which clearly states that the exception to the
waiver of sovereign immunity for claims based upon “temporary
conditions caused by nature on any highway” does not apply to
claims arising out of the operation of a motor vehicle by an em -
ployee of a political subdivision while acting within the course
and scope of his or her employment. because Wise’s claim
clearly arises out of kelley’s operation of an ops vehicle while
acting in the scope of his employment, § 13-910(10) is inap-
plicable on its face.

[9] even if § 13-910(10) were applicable, it would not pro-
vide a basis for a claim against ops or kelley independent of
the pstCa. In Harris v. Omaha Housing Authority, supra, we
specifically rejected an argument that the requirements of the
pstCa do not apply to claims that fall within one or more of the
exceptions stated in § 13-910. We reasoned that because the
exceptions were affirmative sovereign immunity defenses to
claims brought pursuant to the pstCa, a finding that a claim
fell within one or more of the exceptions would require dis-
missal of the complaint. Wise attempts to distinguish Harris by
noting that it did not involve a claim against an individual
employee of a political subdivision. However, this argument
ignores language in § 13-920 which clearly provides that “[n]o
suit shall be commenced against any employee of a political
subdivision” for a tort committed while acting in the course and
scope of employment unless the notice provisions of the pstCa
are met. We have held that where a claim against an employee
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of a political subdivision is based upon acts or omissions occur-
ring within the scope of employment, it is governed by the pro-
visions of the pstCa. Kuchar v. Krings, 248 neb. 995, 540
n.W.2d 582 (1995).

ConCLUsIon
For the foregoing reasons, we conclude that the district court

did not err in granting summary judgment in favor of ops and
kelley, and we affirm the judgment of dismissal.

aFFIrmed.

nora J. epp, appeLLant, v. mark e. LaUby, appeLLee.
715 n.W.2d 501

Filed June 2, 2006.    no. s-04-990.

1. Appeal and Error. errors that are assigned but not argued will not be addressed by

an appellate court.

2. Motions for New Trial: Appeal and Error. a motion for new trial is addressed to the

discretion of the trial court, whose decision will be upheld in the absence of an abuse

of that discretion.

3. Rules of Evidence. In proceedings where the nebraska rules of evidence apply, the

admission of evidence is controlled by rule and not by judicial discretion, except

where judicial discretion is a factor involved in assessing admissibility.

4. Trial: Expert Witnesses: Appeal and Error. a trial court’s ruling in receiving or

excluding an expert’s testimony which is otherwise relevant will be reversed only

when there has been an abuse of discretion.

5. Judgments: Words and Phrases. an abuse of discretion occurs when a trial court’s

decision is based upon reasons that are untenable or unreasonable or if its action is

clearly against justice or conscience, reason, and evidence.

6. Trial: Courts: Expert Witnesses. Under Daubert v. Merrell Dow Pharmaceuticals,

Inc., 509 U.s. 579, 113 s. Ct. 2786, 125 L. ed. 2d 469 (1993), and Schafersman v.

Agland Coop, 262 neb. 215, 631 n.W.2d 862 (2001), the trial court acts as a gate-

keeper to ensure the evidentiary relevance and reliability of an expert’s opinion.

7. Courts: Expert Witnesses. In determining the admissibility of an expert’s testi-

mony, a trial court may consider nonexclusive criteria in evaluating the reliability of

a particular theory to include (1) whether the theory or technique can be, and has

been, tested; (2) whether the theory or technique has been subjected to peer review

and publication; (3) whether there is a known or potential rate of error; (4) whether

there are standards controlling the technique’s operation; and (5) whether the theory

or technique enjoys general acceptance within the relevant scientific community.
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appeal from the district Court for Lancaster County: earL J.
WItthoFF, Judge. reversed and remanded.

John m. Lefler for appellant.

William e. Gast, p.C., L.L.o., and michael d. mcClellan, of
nelson mcClellan, for appellee.

hendry, C.J., ConnoLLy, Gerrard, stephan, mCCormaCk,
and mILLer-Lerman, JJ.

mCCormaCk, J.
I. natUre oF Case

nora J. epp brought the present action for damages allegedly
sustained in a motor vehicle accident. among other injuries, epp
claimed that she developed fibromyalgia and depression as a
proximate result of the accident and sought to present expert tes-
timony at trial substantiating that claim. epp also sought to pre-
sent expert testimony regarding the loss of earnings and loss of
earning capacity she allegedly suffered as a proximate result of
the accident. the trial court conducted a Daubert hearing with
regard to epp’s expert testimony that her fibromyalgia was caused
by the accident. see Daubert v. Merrell Dow Pharmaceuticals,
Inc., 509 U.s. 579, 113 s. Ct. 2786, 125 L. ed. 2d 469 (1993).
after the hearing, the trial court specifically excluded such evi-
dence and, based on its Daubert ruling, it also excluded expert
testimony regarding epp’s alleged loss of earnings and loss of
earning capacity. Following a jury verdict on the amount of dam-
ages, epp filed a motion for new trial based on, inter alia, the
exclusion of the expert testimony. epp’s motion was denied, and
she appeals.

II. baCkGroUnd
In June 1999, epp was involved in a three-vehicle collision,

wherein epp’s vehicle was struck from the rear by an automobile
driven by brad a. Webb, whose vehicle was struck from the rear
by a vehicle driven by mark e. Lauby. In July, epp began treat-
ing with dr. Lane handke for tissue spasms in her neck and a tin-
gling sensation in her left arm and leg that she experienced after
the accident. handke initially diagnosed epp with a cervical
strain, thoracic sprain, lumbar sprain, and a history of asthma. In
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followup visits, handke also determined that epp was suffering
from high personal stressors and major depression.

In January 2000, epp suffered a severe asthma attack which
required hospitalization. In February, epp sought treatment
from handke for constant, severe headaches and radiating pain
down her left arm. handke testified by deposition that this was
the first time epp had complained of headaches. he further tes-
tified that he found myofascial trigger points at the base of epp’s
skull, base of her neck, and interscapular area. based on epp’s
symptomatology, handke diagnosed epp with chronic sinusitis,
chronic neck pain with left arm radicular symptoms, and tension
headaches. he testified, however, that he also considered at that
time fibromyalgia as a possible diagnosis. thereafter, in march,
epp was diagnosed by handke with fibromyalgia. Fibromyalgia
is described as

a syndrome of widespread pain, decreased pain threshold,
and characteristic symptoms, including non-restorative
sleep, fatigue, stiffness, mood disturbance, irritable bowel
syndrome, headache, paresthesias, and other less common
features. Widespread pain has generally been defined by
the number of body regions involved . . . or by a pattern of
pain complaint that involves both sides of the body, upper
and lower body, and axial skeleton. decreased pain thresh-
old (tenderness) is indicated by the proportion of specific
sites that elicit complaints of pain on palpation.

Frederick Wolfe et al., The Fibromyalgia Syndrome: A
Consensus Report on Fibromyalgia and Disability, 23 J.
rheumatology 534 (1996). In his deposition, handke testified
that epp suffered from the following symptoms of fibromyalgia:
chronic fatigue, irritable bowel syndrome, intermittent tension
headaches, insomnia, and paired trigger points in the head and
back.

III. proCedUraL hIstory
epp sued Lauby and Webb for damages allegedly sustained in

the accident. among other injuries, epp sought to recover dam-
ages for fibromyalgia and depression, which she claimed devel-
oped as a result of the accident. epp also sought to recover for
loss of earnings and loss of earning capacity.
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epp designated handke as an expert to testify that the accident
was the proximate cause of her fibromyalgia and depression. epp
also designated as expert witnesses alfred J. marchisio, Jr., m.s.,
and david I. rosenbaum, ph.d. marchisio, a vocational rehabil-
itation counselor, was identified by epp to testify that she sus-
tained a complete loss of earning capacity as a proximate result
of the automobile accident. rosenbaum, an economist, was iden-
tified by epp to testify regarding the loss of earnings and loss of
earning capacity epp alleged she suffered as a result of the acci-
dent. the opinions of marchisio and rosenbaum were premised
in part on the assumption that epp’s fibromyalgia and depression
were directly related to her accident.

Lauby filed a motion in limine to exclude the testimony of
handke as it related to the causation of epp’s fibromyalgia and
depression. Lauby alleged in his motion that the reasoning and
methodology underlying handke’s opinions that epp’s fibro-
myalgia and depression were caused by the accident have not
been tested or validated in the medical scientific community and
could not be properly applied to the facts of the case. Lauby also
filed a motion in limine to exclude the testimony of marchisio
and rosenbaum. With regard to marchisio’s testimony, Lauby
argued that there was no reliable medical expert opinion that
epp suffered permanent impairment as a result of the injuries
she suffered in the accident. With regard to rosenbaum’s testi-
mony, Lauby argued that there was no medical opinion available
to tie epp’s loss of earning capacity to the injuries she allegedly
suffered in the accident.

a Daubert hearing was scheduled regarding the testimony of
handke, and the trial court granted epp 30 days to name another
physician as an expert witness. pursuant to the court’s order,
epp identified dr. robert m. bennett as an additional expert
regarding the relationship between physical trauma and fibro -
myalgia. at the Daubert hearing, the deposition of handke was
admitted into evidence, as well as a number of medical articles
and cases discussing the causation of fibromyalgia. Following
the Daubert hearing, Lauby filed with the trial court a motion
captioned “motion to exclude expert testimony of dr. bennett
in plaintiff’s Case in Chief and motion in Limine to exclude
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opinion testimony of dr. bennett related to Fibromyalgia.”
Lauby argued that the testimony of bennett should be excluded
to the extent it suggested a causal relationship between epp’s
fibromyalgia and the accident.

the trial court entered an order granting Lauby’s motion in
limine as to the testimony of handke and bennett as it related to
the causal connection between physical trauma and the onset
of fibromyalgia. In its order, the court referenced a number of
studies and cases discussing the causal relationship between
trauma and fibromyalgia and concluded that at the current time,
medical science did not link trauma to fibromyalgia. epp filed
an amended motion for reconsideration and a renewal of her
amended motion for reconsideration, which were overruled.

prior to trial, the court granted Lauby’s motion in limine with
regard to the testimony of marchisio and rosenbaum. From the
record, it appears that the motion in limine was granted with
regard to marchisio and rosenbaum because epp’s fibromyal-
gia was not causally connected to the accident in this case. the
court also granted summary judgment in favor of Webb, and lia-
bility was admitted by Lauby.

a jury trial was held on the nature and extent of damages
sustained by epp as a result of the accident. at trial, epp made
an offer of proof with regard to the evidence which was
excluded by the court’s november 10, 2003, Daubert ruling.
encompassed in epp’s offer of proof was testimony by handke,
outside the presence of the jury, that epp suffers from fibro-
myalgia as a result of the accident and that epp’s depression
was a complex symptom of her fibromyalgia. epp also made an
offer of proof with regard to the testimony of marchisio and
rosenbaum, which epp stated would have been presented
absent the court’s Daubert ruling on the testimony of handke
and bennett.

a verdict was returned in epp’s favor in the amount of
$36,410. thereafter, epp filed a motion for new trial on the
ground that the trial court erred, inter alia, in granting Lauby’s
motions in limine with regard to the testimony of handke,
bennett, marchisio, and rosenbaum. the motion was overruled,
and epp filed the present appeal.
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Iv. assIGnments oF error
epp assigns that the trial court erred in (1) refusing to allow

handke and bennett to testify that the accident was the proxi-
mate cause of epp’s fibromyalgia; (2) refusing to allow handke
and bennett to testify that the accident was the proximate cause
of epp’s depression; (3) refusing to allow Jeffrey Creal, a phys-
ical therapist, to testify that epp sustained a functional capacity
loss, physical restrictions, and work restrictions as a proximate
result of the accident; (4) refusing to allow marchisio to testify
that epp suffered a total loss of earning capacity as a proximate
result of the accident; and (5) refusing to allow rosenbaum to
testify regarding the amount of past lost earnings epp suffered
as a result of the accident and the value of her loss of earning
capacity.

[1] epp failed to argue her second assignment of error in her
brief on appeal. therefore, we will not address it on appeal. see
Genthon v. Kratville, 270 neb. 74, 701 n.W.2d 334 (2005)
(errors that are assigned but not argued will not be addressed
by appellate court).

v. standard oF revIeW
[2] a motion for new trial is addressed to the discretion of the

trial court, whose decision will be upheld in the absence of an
abuse of that discretion. Kant v. Altayar, 270 neb. 501, 704
n.W.2d 537 (2005).

[3-5] In proceedings where the nebraska rules of evidence
apply, the admission of evidence is controlled by rule and not
by judicial discretion, except where judicial discretion is a fac-
tor involved in assessing admissibility. In re Estate of Jeffrey B.,
268 neb. 761, 688 n.W.2d 135 (2004). Generally, a trial court’s
ruling in receiving or excluding an expert’s testimony which is
otherwise relevant will be reversed only when there has been an
abuse of  discretion. Robb v. Robb, 268 neb. 694, 687 n.W.2d
195 (2004). an abuse of discretion occurs when a trial court’s
decision is based upon reasons that are untenable or unreason-
able or if its action is clearly against justice or conscience, rea-
son, and evidence. Hartman v. Hartman, 265 neb. 515, 657
n.W.2d 646 (2003); Ford v. Estate of Clinton, 265 neb. 285, 656
n.W.2d 606 (2003).
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vI. anaLysIs

1. exCLUsIon oF expert testImony reGardInG

FIbromyaLGIa CaUsatIon

epp alleges that as a result of the automobile accident, she
developed fibromyalgia. to establish the causal connection at
trial, epp sought to present the expert testimony of handke and
bennett. Following a Daubert hearing on the matter, the trial
court granted Lauby’s motion in limine excluding their testi-
mony on the ground that the theory underlying their opinions,
i.e., that physical trauma can cause fibromyalgia, “lack[s] scien-
tific support.” on appeal, epp contends the trial court erred
when it excluded the opinion testimony of handke and bennett
regarding the causation of her fibromyalgia.

before entering into our analysis, we note that we are not
deciding whether epp suffers from symptoms of fibromyalgia.
there appears to be no dispute that she does. We are also not
deciding as a general proposition whether trauma can cause
fibromyalgia. rather, under our abuse of discretion standard, we
are deciding whether there was sufficient evidence presented to
allow epp’s experts, handke and bennett, to opine that physical
trauma was the cause of epp’s fibromyalgia.

[6] Under our recent Daubert/Schafersman jurisprudence, the
trial court acts as a gatekeeper to ensure the evidentiary rele-
vance and reliability of an expert’s opinion. Schafersman v.
Agland Coop, 262 neb. 215, 631 n.W.2d 862 (2001). see, also,
Smith v. Colorado Organ Recovery Sys., 269 neb. 578, 694
n.W.2d 610 (2005). most recently, we described a trial court’s
evaluation of the admissibility of expert testimony as essentially
a four-step process. State v. Mason, ante p. 16, 709 n.W.2d 638
(2006). First, the court must determine whether the witness is
qualified to testify as an expert. If the expert is and it is neces-
sary for the court to conduct a Daubert analysis, the court must
next determine whether the reasoning or methodology under -
lying the expert testimony is scientifically valid and reliable.
once the reasoning or methodology has been found to be reli-
able, the court must next determine whether the methodology
was properly applied to the facts in issue. Finally, the court
determines whether the evidence and opinions related thereto
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are more probative than prejudicial, as required under neb.
evid. r. 403, neb. rev. stat. § 27-403 (reissue 1995). State v.
Mason, supra.

the expert qualifications of handke and bennett are not at
issue. Consequently, we must determine whether the testimony
of handke and bennett was otherwise admissible under our
Daubert/Schafersman framework. based upon our review of the
evidence before the trial court, we conclude that the trial court’s
determination that the testimony was not admissible was an
abuse of discretion.

(a) admissibility of handke’s testimony
handke concluded that epp’s fibromyalgia was caused by

the physical trauma of the accident after conducting a differen-
tial diagnosis.

In Carlson v. Okerstrom, 267 neb. 397, 675 n.W.2d 89
(2004), we addressed the reliability of a differential diagnosis.
We stated that differential diagnosis is a technique which gener-
ally has widespread acceptance in the medical community, has
been subjected to peer review, and does not frequently lead to
incorrect results. We emphasized, however, that an expert’s opin-
ion is not admissible simply because he or she conducted a dif-
ferential diagnosis. to the contrary, in order for an expert’s opin-
ion to be reliable, the court must determine whether the expert
conducted a reliable differential diagnosis. Id.

In Carlson, we set forth a two-step process for determining
whether an expert conducted a reliable differential diagnosis.

the first step in conducting a reliable differential diag-
nosis is to “compile a comprehensive list of hypotheses
that might explain the set of salient clinical findings under
consideration.” . . . If the expert “rules in” a potential cause
that is not capable of causing the patient’s symptoms, the
expert’s opinion is of questionable reliability. . . .
similarly, if the expert completely fails to consider a cause
that could explain the patient’s symptoms, the differential
diagnosis is not reliable. . . .

once the expert has ruled in all plausible causes for the
patient’s condition, the next step is to “engage in a proc -
ess of elimination, eliminating hypotheses on the basis of a
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continuing examination of the evidence so as to reach a
conclusion as to the most likely cause of the findings in that
particular case.” . . . In analyzing the second step of a dif-
ferential diagnosis under the Daubert/Schafersman frame-
work, the question is whether the expert had a reasonable
basis for concluding that one of the plausible causative
agents was the most likely culprit for the patient’s symp-
toms. In other words, the expert must be able to show good
grounds for eliminating other potential hypotheses.

(Citations omitted.) (emphasis in original.) Id. at 414, 675
n.W.2d at 105-06.

In Carlson, the parties did not dispute that trauma was capable
of causing the condition suffered by the plaintiff or whether the
expert had properly ruled in potential causes of the plaintiff’s
injury. It was therefore unnecessary for us to determine whether
the first step of the differential diagnosis was properly performed.
here, however, epp’s appeal concerns whether trauma can be
a possible cause of fibromyalgia. We must therefore determine
whether handke properly ruled in trauma as a potential cause
of epp’s fibromyalgia.

[7] We have noted with approval nonexclusive criteria which
the trial court may consider in evaluating the reliability of a par-
ticular theory. these include (1) whether the theory or technique
can be, and has been, tested; (2) whether the theory or technique
has been subjected to peer review and publication; (3) whether
there is a known or potential rate of error; (4) whether there are
standards controlling the technique’s operation; and (5) whether
the theory or technique enjoys general acceptance within the rel-
evant scientific community. see, Carlson v. Okerstrom, 267 neb.
397, 675 n.W.2d 89 (2004); Schafersman v. Agland Coop, 262
neb. 215, 631 n.W.2d 862 (2001). these are, however, neither
exclusive nor binding; different factors may prove more signifi-
cant in different cases, and additional factors may prove relevant
under particular circumstances. Id.

the trial court was presented with voluminous materials to
assist it in its determination of whether the theory underlying
the opinions of handke and bennett was reliable. a review of
these materials reveals the existence of a professional controversy
regarding the causal relationship between physical trauma and
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fibromyalgia. a number of experts in the field of fibromyalgia
believe that an association exists between physical trauma and the
onset of fibromyalgia. see, e.g., a.W. al-allaf et al., A Case-
Control Study Examining the Role of Physical Trauma in the
Onset of Fibromyalgia Syndrome, 41 rheumatology 450 (2002)
(suggesting association between physical trauma and onset of
fibromyalgia); robert m. bennett, A Multidisciplinary Approach
to Treating Fibromyalgia, in progress in Fibromyalgia and
myofascial pain 393 (h. vaeroy & h. merskey eds., 1993) (stat-
ing musculoskeletal pain experienced by fibromyalgia patients
arises as result of microtrauma); dan buskila et al., Increased
Rates of Fibromyalgia Following Cervical Spine Injury, 40
arthritis & rheumatism 446 (1997) (noting association between
diagnosis of fibromyalgia and cervical spine in jury); stuart
Greenfield et al., Reactive Fibromyalgia Syndrome, 35 arthritis &
rheumatism 678 (1992) (explaining that study to determine fre-
quency of precipitating event occurring prior to onset of fibro-
myalgia revealed that 23 percent of patients with primary rheuma-
tologic diagnosis of fibromyalgia reported having trauma,
surgery, or other medical illness before onset of fibromyalgia);
George W. Waylonis et al., A Profile of Fibromyalgia in
Occupational Environments, 73 am. J. phys. med. rehab. 112
(1994) (noting association between onset of fibromyalgia symp-
toms and traumatic event); muhammad b. yunus et al.,
Fibromyalgia Consensus Report: Additional Comments, 3 J.
Clinical rheumatology 324, 325 (1997) (stating that “[i]n the
context of a legal setting (where the Consensus report is likely to
be used), causality entails only 51% certainty . . . it seems more
than 51% likely that trauma does play a causative role in some
[fibromyalgia] patients”). this view is also held by handke and
bennett, and was conceded by Lauby’s expert, who stated that
physical trauma may be a precipitating cause of fibromyalgia,
though at present there is no way to determine the cause of fibro-
myalgia outside the clinical setting.

other experts, however, believe that the connection has not
been sufficiently established and that additional studies are
needed to confirm it. see, e.g., al-allaf et al., supra (concluding
that further studies are needed to confirm association between
trauma and fibromyalgia and to determine whether trauma has
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causal role); buskila et al., supra (noting that data from litera-
ture is insufficient to indicate whether causal relationships exist
between trauma and fibromyalgia); Frederick Wolfe et al., The
Fibromyalgia Syndrome: A Consensus Report on Fibromyalgia
and Disability, 23 J. rheumatology 534 (1996) (noting that epi-
demiologic studies of trauma and fibromyalgia needed to address
potential or predictive causality are currently not available).

after reviewing the evidence and applying the Daubert/
Schafersman standards, the trial court found that the theory of a
causal link between physical trauma and fibromyalgia has not
been verified by sufficient testing, has not been subject to peer
review, and does not enjoy general acceptance within the med-
ical community. Consequently, the court excluded handke’s tes-
timony on the cause of epp’s fibromyalgia. Upon our review,
we determine that the court abused its discretion by excluding
handke’s testimony.

although important, general acceptance of the causal link be -
tween physical trauma and fibromyalgia is not determinative of
the admissibility of expert testimony under Daubert/Schafersman
standards. see Carlson v. Okerstrom, 267 neb. 397, 675 n.W.2d
89 (2004). so long as the expert’s opinion is based on reliable
methodology, his or her opinion is admissible, whether or not
the court agrees with the expert’s conclusion. Reichert v. Phipps,
84 p.3d 353 (Wyo. 2004). In the instant case, handke arrived at
the conclusion that epp’s fibromyalgia was caused by physical
trauma after conducting a reliable differential diagnosis, as we
will determine later in this opinion. handke’s conclusion is sup-
ported by medical literature in evidence which supports the the-
ory that fibromyalgia may be caused by physical trauma.

the Daubert test does not stand for the proposition that sci -
entific knowledge must be absolute or irrefutable. see State v.
Dahood, 148 n.h. 723, 814 a.2d 159 (2002). “[I]t would be
unreasonable to conclude that the subject of scientific testimony
must be ‘known’ to a certainty; arguably, there are no certain-
ties in science.” Daubert v. Merrell Dow Pharmaceuticals, Inc.,
509 U.s. 579, 590, 113 s. Ct. 2786, 125 L. ed. 2d 469 (1993).
While a theory or technique that has attracted only “ ‘minimal
support’ ” within the relevant scientific community “may properly
be viewed with skepticism,” a reliability assessment does not
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require an express determination of a particular degree of accep-
tance within the scientific community. see 509 U.s. at 594. thus,

“ ‘[c]ontroversy within the scientific community is not nec-
essarily a ground for exclusion of scientific evidence. In
deciding whether to admit scientific evidence, a court need
not resolve disputes between reputable experts; the evidence
may be admissible even though a dispute exists. . . . [t]he
witness who testifies to an expert opinion is subject to cross-
examination concerning how he or she arrived at that opin-
ion, and . . . in eliciting testimony to vitiate the opinion.’ ”

State v. Sampson, 167 or. app. 489, 502-03, 6 p.3d 543, 553
(2000), quoting State v. Lyons, 324 or. 256, 924 p.2d 802 (1996).

although the issue is disputed, there is support in the medical
literature for the theory that physical trauma can cause fibro-
myalgia. that support, while controverted, is the result of peer-
reviewed research conducted pursuant to appropriate methods
of scientific inquiry. While there is not a sufficient scientific con-
sensus to say that the theory is generally accepted, nor has a rate
of error been established, the theory that trauma can cause fibro-
myalgia has been the subject of empirical research, the results of
which have been subjected to peer review and pub lication. see
Daubert v. Merrell Dow Pharmaceuticals, Inc., supra. We cannot
conclude that handke and bennett’s reliance on this research,
instead of literature to the contrary, was methodologically unre-
liable. If proffered scientific evidence rests on sound scientific
reasoning or methodology and properly can be applied to the
facts in issue, it meets the Daubert requirements for admissibil-
ity, even if the conclusion is novel or controversial. see State v.
Dahood, supra. despite the existence of “spirited dissent,” see
State v. Sampson, 167 or. app. at 503, 6 p.3d at 553, the lack of
a scientific consensus on the link between trauma and fibromyal-
gia was not sufficient to render reliance upon that literature meth-
odologically unreliable. We, therefore, conclude that the evi-
dence was sufficient to support the theory of a causal relationship
between physical trauma and fibromyalgia and that the trial court
abused its discretion in concluding otherwise.

having determined that handke properly ruled in physical
trauma as a cause of epp’s fibromyalgia, we must next determine
whether handke properly ruled in and ruled out other causes.
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because there appears to be no disagreement between the
parties regarding whether handke properly ruled in other poten-
tial causes of epp’s fibromyalgia, we determine that handke
correctly conducted the first part of his differential diagnosis.
We similarly conclude that handke properly ruled out other
potential causes of epp’s fibromyalgia. handke testified that
known causes of fibromyalgia include trauma, infection, stress,
idiopathy, chronic pain diagnosis, and diseases such as degen -
erative arthritis and rheumatoid arthritis. handke further testi-
fied that he eliminated causes other than trauma. handke based
this elimination upon repeated clinical examinations; the fact
that epp did not suffer from any of the other known causes
of fibromyalgia prior to the accident, and soon thereafter devel-
oped symptoms of fibromyalgia. ruling out decisions based on
the results of physical examinations provides a well-accepted
diagnostic technique which generally provides a valid basis for
discarding hypotheses during the “ruling out” portion of a dif-
ferential diagnosis. see Carlson v. Okerstrom, 267 neb. 397,
675 n.W.2d 89 (2004). Under these circumstances, we can-
not say that handke’s differential diagnosis was unreliable.
Consequently, we conclude that the trial court abused its discre-
tion in not allowing the jury to determine the weight given to
handke’s opinion testimony on the cause of epp’s fibromyalgia.

(b) admissibility of bennett’s testimony
bennett’s opinion that epp’s fibromyalgia was caused by the

accident was based upon bennett’s own extensive experience in
the field of rheumatological conditions, including fibromyalgia,
epp’s self-reported symptoms, a physical examination of epp,
and a review of epp’s extensive medical records.

having already determined that the trial court’s basis for ex -
cluding handke’s testimony on the causation of epp’s fibro-
myalgia was an abuse of discretion, we conclude that under
the circumstances presented in the instant case, bennett’s testi-
mony was reliable and the trial court’s exclusion of bennett’s
testimony was also an abuse of discretion.

2. remaInInG assIGnments oF error

In her final assignments of error, epp contends that the tes -
timony of Creal, marchisio, and rosenbaum was improperly
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excluded because their opinions were predicated on epp’s fibro-
myalgia. as we read the record, the testimony of these witnesses
was excluded as a result of the trial court’s exclusion of handke’s
and bennett’s opinion testimony causally relating epp’s fibro-
myalgia to the accident. because we have determined that the
trial court’s rationale for excluding this testimony was erroneous,
we remand for further consideration the question of the admissi-
bility of this testimony, which question goes to the issue of dam-
ages only.

vII. ConCLUsIon
Liability in this case was admitted, and it is not affected by our

disposition of this appeal. We affirm the district court’s judgment
to that extent, and remand the cause for a new trial to be limited
to the issue of damages.

reversed and remanded.
WrIGht, J., participating on briefs.

In re estate oF hazeL L. reed, deCeased.
CoUnty oF LanCaster, nebraska, appeLLant,

v. JaCqUeLIne L. Leonard, appeLLee.
715 n.W.2d 496

Filed June 2, 2006.    no. s-05-032.

1. Decedents’ Estates: Taxation: Appeal and Error. the scope of review in an appeal

of an inheritance tax determination is review for error appearing on the record.

2. Judgments: Appeal and Error. When reviewing a judgment for errors appearing on

the record, the inquiry is whether the decision conforms to the law, is supported by

competent evidence, and is neither arbitrary, capricious, nor unreasonable.

3. Statutes: Appeal and Error. statutory interpretation presents a question of law.

When reviewing questions of law, an appellate court has an obligation to resolve the

questions independently of the conclusions reached by the trial court.

4. ____: ____. statutory language is to be given its plain and ordinary meaning, and an

appellate court will not resort to interpretation to ascertain the meaning of statutory

words which are plain, direct, and unambiguous.

5. Statutes. statutes relating to the same subject matter will be construed so as to main-

tain a sensible and consistent scheme, giving effect to every provision.

6. Statutes: Legislature: Intent: Appeal and Error. In determining the meaning of

a statute, an appellate court may conjunctively consider and construe a collection

of statutes which pertain to a certain subject matter to determine the intent of the

Legislature, so that different provisions are consistent, harmonious, and sensible.
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7. Decedents’ Estates: Taxation: Liens. neb. rev. stat. § 77-2003 (reissue 2003) pro-

vides that personal representatives and recipients of property are liable for the pay-

ment of inheritance tax on transfers upon death and that there is a lien on the real

property subject to the tax until it is paid or terminated by neb. rev. stat. § 77-2039

(reissue 2003).

8. Decedents’ Estates: Taxation: Liens: Time. neb. rev. stat. § 77-2037 (reissue

2003) provides, inter alia, that an inheritance tax lien ceases 10 years from the date of

death if no proceeding is started within that 10-year period.

appeal from the County Court for Lancaster County: JaCk b.
LIndner, Judge. reversed and remanded with directions.

Gary e. Lacey, Lancaster County attorney, and michael e.
thew for appellant.

thomas m. davies, of mattson, ricketts, davies, stewart &
Calkins, for appellee.

hendry, C.J., ConnoLLy, Gerrard, stephan, mCCormaCk,
and mILLer-Lerman, JJ., and hannon, Judge, retired.

hannon, Judge, retired.
natUre oF Case

the probate of hazel L. reed’s estate was commenced more
than 10 years after her death. during probate of the estate, the
county court determined that no inheritance tax was due, hold-
ing the action was barred by neb. rev. stat. § 77-2037 (reissue
2003), which provides, inter alia, that the lien of the inheritance
tax shall cease 10 years from the death of the decedent unless a
determination of the tax has been made by that time. the appel-
lant, Lancaster County, argues that notwithstanding § 77-2037,
neb. rev. stat. § 77-2003 (reissue 2003) provides that the recip-
ient of property subject to inheritance tax shall be liable for the
tax and that there is no time limitation on the collection of such
tax. For the reasons set forth below, we conclude the appellant is
correct. We therefore reverse the judgment and remand the cause
with directions.

FaCts
reed died on august 17, 1992. an application for informal

probate of her will and appointment of a personal representative
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was not filed until november 7, 2002. Jacqueline L. Leonard,
who is reed’s daughter, the sole devisee, and the appellee herein,
was appointed personal representative. the institution of probate
proceedings was delayed because the appellee did not believe
reed owned any property requiring probate. however, in approx-
imately november 2002, the appellee learned that reed had a
safe-deposit box which contained stocks, bonds, certificates of
deposit, and other miscellaneous property with a total value of
$217,467.33.

on march 4, 2004, the appellee filed a petition to determine
inheritance tax. the petition asserted that the lien of the inheri-
tance tax and the right to maintain any action for the assess-
ment or collection of such tax had ceased under § 77-2037. on
december 6, the county court entered an order concluding that
no tax was due upon the assets of the estate because more than
10 years had elapsed since reed’s death; no action had been
maintained for the determination, assignment, or collection of
the tax; and the lien for inheritance tax and right to maintain any
action for the assessment or collection of the tax had ceased.

standard oF revIeW
[1,2] the scope of review in an appeal of an inheritance tax

determination is review for error appearing on the record. In re
Estate of Kite, 260 neb. 135, 615 n.W.2d 481 (2000). When
reviewing a judgment for errors appearing on the record, the
inquiry is whether the decision conforms to the law, is supported
by competent evidence, and is neither arbitrary, capricious, nor
unreasonable. In re Estate of Lamplaugh, 270 neb. 941, 708
n.W.2d 645 (2006).

[3] statutory interpretation presents a question of law. When
reviewing questions of law, an appellate court has an obliga-
tion to resolve the questions independently of the conclusions
reached by the trial court. White v. White, ante p. 43, 709 n.W.2d
325 (2006).

assIGnment oF error
the appellant assigns as error the county court’s finding that

§ 77-2037 operated to relieve the appellee of the obligation to pay
inheritance tax on the property she received from reed’s estate.
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anaLysIs
the procedure for collecting inheritance tax is provided for in

neb. rev. stat. §§ 77-2001 to 77-2040 (reissue 2003). section
77-2003 provides:

the tax imposed upon transfers under sections 77-2001
and 77-2002 shall be paid to the treasurer of the proper
county and all heirs, legatees and devisees, personal rep -
resentatives, other recipients of property subject to tax, and
trustees shall be liable for any and all such taxes until the
same shall have been paid as hereinafter directed. This tax
shall be a lien on the real property subject thereto until paid
or otherwise terminated pursuant to section 77-2037, except
that no interest in any property passing from the decedent to
the decedent’s surviving spouse shall be subject to the lien.

(emphasis supplied.)
section 77-2037 provides:

regardless of any defect in the proceedings in which
such inheritance tax was determined, or the jurisdiction
of the court to make such determination, the lien of the
inheritance tax shall cease upon the first to occur of: (1)
Ten years from the date of death of a decedent and no
action shall be maintained for the determination, assess-
ment or collection of such tax, unless a determination of
the amount of such tax by the court having jurisdiction
thereof shall have been made within such ten-year period,
in which case such lien and the right to maintain any
action for the assessment or collection of any tax shall
cease five years after such determination or upon payment
of such tax, whichever first occurs; (2) the payment of the
amount of inheritance tax finally determined by the county
court to be due with respect to property described in such
proceedings; or (3) the release or discharge of any lien pur-
suant to section 77-2039.

(emphasis supplied.)
section 77-2010 provides that inheritance tax is due and pay-

able 12 months after the date of death, with interest as specified
in neb. rev. stat. § 45-104.01 (reissue 2004) at such rate as
may be from time to time adjusted by the Legislature. the cur-
rent interest rate for delinquent taxes is 14 percent. Id.
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[4-6] statutory language is to be given its plain and ordinary
meaning, and an appellate court will not resort to interpretation to
ascertain the meaning of statutory words which are plain, direct,
and unambiguous. In re Estate of Lamplaugh, supra. statutes
relating to the same subject matter will be construed so as to
maintain a sensible and consistent scheme, giving effect to every
provision. Curran v. Buser, ante p. 332, 711 n.W.2d 562 (2006).
In determining the meaning of a statute, an appellate court may
conjunctively consider and construe a collection of statutes which
pertain to a certain subject matter to determine the intent of the
Legislature, so that different provisions are consistent, harmo-
nious, and sensible. Budler v. General Motors Corp., 268 neb.
998, 689 n.W.2d 847 (2004).

[7] With these standards in mind, we conclude § 77-2003 pro-
vides that personal representatives and recipients of property are
liable for the payment of inheritance tax on transfers upon death
and that there is a lien on the real property subject to the tax until
it is paid or terminated by § 77-2039.

the appellee neither cites nor discusses § 77-2003, but relies
solely upon her suggested interpretation of § 77-2037, which she
supports by citation to the legislative history and to the holdings
of courts in other states, which courts we conclude either do not
have or did not consider statutes similar to § 77-2003.

[8] our understanding is that the appellee bases her argu-
ment on two phrases in § 77-2037. For clarity, we have empha-
sized below the portions of § 77-2037 that appear to be causing
confusion:

[t]he lien of the inheritance tax shall cease upon the first to
occur of: (1) ten years from the date of death of a decedent
and no action shall be maintained for the determination,
assessment or collection of such tax, unless a determination
of the amount of such tax by the court having jurisdiction
thereof shall have been made within such ten-year period,
in which case such lien and the right to maintain any action
for the assessment or collection of any tax shall cease five
years after such determination or upon payment of such
tax, whichever first occurs . . . .

(emphasis supplied.) section 77-2037 goes on to provide for a
second and third occurrence which would also cause the lien to
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cease. We admit that the wording of the statute specifying the
first of the three occurrences may be misleading and redundant
to a degree. however, we determine § 77-2037 provides, inter
alia, that an inheritance tax lien ceases 10 years from the date of
death if no proceeding is started within that 10-year period.

on first reading, and out of context, the phrases “no action
shall be maintained for the determination” and “the right to main-
tain any action for the assessment” might be interpreted as lim -
itations on any action after 10 years from death. see § 77-2037.
however, the first phrase states the situation in which an inheri-
tance action had not been commenced, and the second phrase pro-
hibits enforcement of the lien more than 5 years after the deter-
mination of the tax due. this phrase also prohibits the assessment
and collection of taxes, but by its terms, it prohibits assessment
and collection only if there has been a determination, which has
not occurred in this case. It is important to recognize that both
phrases are part of a clause which clearly defines them as one of
three occurrences which cause the lien to cease. section 77-2037
does not relate to the inheritance tax liability of personal repre-
sentatives or recipients of property.

We recognize there are statutes in other states which by their
terms provide that inheritance tax cannot be collected if the
inheritance tax is not determined or collected within a specified
time. among other examples, the appellee cites In Re Batt’s
Estate, 220 Ind. 193, 196, 41 n.e.2d 365, 366 (1942), as favor-
ing her interpretation, but in that case, the statute provided that
after a certain time lapse, “ ‘it shall be conclusively presumed
that no inheritance tax is due.’ ” one of the many predecessors
of § 77-2037 also provided that all inheritance tax should be
sued for within 5 years of the decedent’s death or it “shall be
presumed to be paid and cease to be a lien and no action shall
be maintained thereafter for the enforcement of said tax.” see
neb. rev. stat. § 77-2220 Comp. stat. (1929). that language
was replaced many years ago.

We note that neb. rev. stat. § 25-218 (reissue 1995) applies
various limitation periods to every claim or demand on behalf
of the state “except for revenue, or upon official bonds, or for
loans or money belonging to the school funds, or loans of school
or other trust funds, or to lands or interest in lands thereto
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belonging.” We can find no other statute of limitation that might
apply to inheritance tax.

ConCLUsIon
We conclude that the inheritance tax due by reason of the

death of reed is not barred by any limitation period, and we
therefore reverse the judgment and remand the cause for a deter-
mination of the amount of inheritance tax due.

reversed and remanded WIth dIreCtIons.
WrIGht, J., not participating.

CarL and LInda hamIt, appeLLees,
v. tanya hamIt, appeLLant.

715 n.W.2d 512

Filed June 2, 2006.    no. s-05-245.

1. Constitutional Law: Statutes: Appeal and Error. Whether a statute is constitutional

is a question of law; accordingly, the nebraska supreme Court is obligated to reach a

conclusion independent of the decision reached by the court below.

2. Visitation: Appeal and Error. determinations concerning grandparent visitation are

initially entrusted to the discretion of the trial judge, whose determinations, on appeal,

will be reviewed de novo on the record and affirmed in the absence of abuse of the

trial judge’s discretion.

3. Judges: Words and Phrases. a judicial abuse of discretion exists when a judge,

within the effective limits of authorized judicial power, elects to act or refrain from

action, but the selected option results in a decision which is untenable and unfairly

deprives a litigant of a substantial right or a just result in matters submitted for dis-

position through the judicial system.

4. Constitutional Law: Statutes: Proof. a facial challenge to a legislative act is the

most difficult challenge to mount successfully, since the challenger must establish

that no set of circumstances exists under which the act would be valid.

5. Constitutional Law: Statutes. a facial challenge is contrasted to a challenge to a

statute “as applied” to the individual.

6. Constitutional Law: Statutes: Proof. the burden of establishing the unconstitu-

tionality of a statute is on the one attacking its validity.

7. Constitutional Law: Statutes: Presumptions. a statute is presumed to be constitu-

tional, and all reasonable doubts will be resolved in favor of its constitutionality.

8. Constitutional Law: Statutes. It is the duty of a court to give a statute an interpre-

tation that meets constitutional requirements if it can reasonably be done.

9. Constitutional Law: Statutes: Proof. the unconstitutionality of a statute must be

clearly demonstrated before a court can declare the statute unconstitutional.
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10. Visitation: Statutes: Proof. Under the nebraska grandparent visitation statutes, a

court is without authority to order grandparent visitation unless a petitioning grand-

parent can prove by clear and convincing evidence that (1) there is, or has been, a

significant beneficial relationship between the grandparent and the child; (2) it is in

the best interests of the child that such relationship continue; and (3) such visitation

will not adversely interfere with the parent-child relationship.

11. Constitutional Law: Visitation: Statutes: Parental Rights. Given the fundamental

nature of the parental rights that are claimed to have been intruded upon by the grand-

parent visitation statutes, a strict scrutiny level of analysis is appropriate.

12. Visitation: Statutes. nebraska’s grandparent visitation statutes are narrowly drawn

and explicitly protect parental rights while taking the child’s best interests into con-

sideration.

13. Visitation: Statutes: Words and Phrases. the nebraska grandparent visitation stat-

utes limit the parties who can petition the court for visitation, in that neb. rev. stat.

§ 43-1802 (reissue 2004) permits only grandparents to seek visitation, and a “grand-

parent” is defined under neb. rev. stat. § 43-1801 (reissue 2004) to include only “the

biological or adoptive parent of a minor child’s biological or adoptive parent.”

14. Visitation: Statutes. Under nebraska’s grandparent visitation statutes, a nebraska

grandparent can seek visitation only under certain circumstances. Under neb. rev.

stat. § 43-1802(1) (reissue 2004), a grandparent may seek visitation if the grand-

child’s parent or parents are deceased, divorced or in the process of seeking a divorce,

or have never been married but paternity has been legally established.

15. Visitation: Parental Rights: Proof. the nebraska grandparent visitation statutes

provide that the grandparent seeking visitation must prove by clear and convincing

evidence that there is, or has been, a significant beneficial relationship between the

grandparent and the child, that it is in the best interests of the child that such relation-

ship continue, and that such visitation will not adversely interfere with the parent-

child relationship.

16. Visitation: Parental Rights. although the nebraska grandparent visitation statutes

recognize the interests of the child in the continuation of the grandparent relation-

ship, under nebraska’s grandparent visitation statutes as a whole, the best interests

of the child consideration does not deprive the parent of sufficient protection because

visitation will not be awarded where such visitation would adversely interfere with

the parent-child relationship.

17. Visitation: Statutes: Proof. nebraska’s grandparent visitation statutes clearly and

significantly place the burden of proof upon the grandparent seeking a visitation order.

18. Evidence: Proof: Words and Phrases. Clear and convincing evidence is that amount

of evidence which produces in the trier of fact a firm belief or conviction about the

existence of a fact to be proved.

19. Trial: Evidence: Appeal and Error. an appellate court will consider the fact that the

trial court saw and heard the witnesses and observed their demeanor while testifying,

and will give great weight to the trial court’s judgment as to credibility.

appeal from the district Court for Lincoln County: donaLd e.
roWLands II, Judge. affirmed.

James C. bocott, of mcCarthy, moore & hall, for appellant.
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michael e. piccolo, of dawson & piccolo, p.C., L.L.o., for
appellees.

hendry, C.J., ConnoLLy, Gerrard, stephan, mCCormaCk,
and mILLer-Lerman, JJ., and hannon, Judge, retired.

mILLer-Lerman, J.
I. natUre oF Case

tanya hamit, appellant and the mother of Wyatt and Garrett
hamit, appeals from the order of the district court for Lincoln
County, which concluded that nebraska’s grandparent visitation
statutes, neb. rev. stat. §§ 43-1801 to 43-1803 (reissue 2004),
were not unconstitutional and awarded grandparent visitation
to the children’s paternal grandparents, Carl and Linda hamit,
appellees. In this appeal, we are called on to determine, in light
of the U.s. supreme Court’s decision in Troxel v. Granville,
530 U.s. 57, 120 s. Ct. 2054, 147 L. ed. 2d 49 (2000), whether
nebraska’s grandparent visitation statutes are unconstitutional.
We conclude that nebraska’s grandparent visitation statutes are
not unconstitutional as applied to appellant, and we further con-
clude that the district court did not abuse its discretion in award-
ing grandparent visitation to appellees. We affirm.

II. statement oF FaCts
appellant married Jeremy hamit (Jeremy) in october 1999.

appellant and Jeremy had two children, Wyatt, born on
september 7, 2000, and Garrett, born on december 30, 2002.

appellees are the parents of Jeremy. appellees own and oper-
ate Wallace Flying service, in Wallace, nebraska. Jeremy and
appellant worked for the flying service during their marriage.
Jeremy was a pilot, and appellant was an office assistant. their
children, Wyatt and later Garrett, would accompany Jeremy and
appellant to work and would be cared for by appellees when
Jeremy and appellant were occupied. the grandchildren were
also frequent visitors to appellees’ home.

Following Garrett’s birth, appellant filed for divorce from
Jeremy. during the pendency of the divorce proceedings, Jeremy
had custody of Wyatt and Garrett every other week. When Jeremy
had custody, he would regularly bring the children to visit appel-
lees, and appellees were actively involved in the care and nurtur-
ing of their grandchildren.
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on april 4, 2004, prior to the divorce trial, Jeremy died in a
plane crash. Following the death of Jeremy, appellees contacted
appellant in an effort to continue visiting with their grandchil-
dren. after an initial visit between appellees and the grandchil-
dren, however, appellant did not respond to appellees’ further
attempts to schedule visitation.

on may 4, 2004, appellees filed their petition in the district
court for Lincoln County seeking grandparent visitation pursu-
ant to nebraska’s grandparent visitation statutes, §§ 43-1801 to
43-1803. appellant opposed appellees’ petition. during the pen-
dency of the visitation proceedings, the district court awarded
appellees temporary visitation with Wyatt and Garrett every
other saturday.

In appellant’s amended answer, she challenged the constitu-
tionality of nebraska’s grandparent visitation statutes. In the dis-
trict court and on appeal, appellant claims that given the funda-
mental nature of her parental rights, the nebraska grandparent
visitation statutes violate her substantive due process rights guar-
anteed by the U.s. and nebraska Constitutions.

on december 7, 2004, appellees’ petition for visitation came
on for trial. a total of 11 witnesses testified, and several exhibits
were admitted into evidence. on January 7, 2005, the district
court entered its order. the order is eight pages in length. the
order recites numerous findings of fact and, in some cases,
determines the credibility of witnesses. In its order, the district
court concluded that nebraska’s grandparent visitation statutes
were constitutional. the district court further determined that
the evidence presented at trial “was overwhelming and estab-
lished beyond any doubt, and certainly by clear and convincing
evidence that each of the factors set forth in the nebraska grand -
parent visitation statutes have been proven by [appellees].” the
district court ordered the parties to comply with a specific visi-
tation schedule, which granted appellees visitation with their
grandchildren on the first saturday of each month, from 9 a.m.
to 7 p.m., and for 7 consecutive days in the summer. appellant
filed this appeal from the district court’s order.

additional facts will be set forth below where pertinent to
our analysis.
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III. assIGnments oF error
on appeal, appellant assigns several errors. appellant claims,

renumbered and restated, that the district court erred (1) in con-
cluding that nebraska’s grandparent visitation statutes were
constitutional on their face and as applied to appellant and did
not violate the due process provisions of the U.s. and nebraska
Constitutions; (2) in determining that appellees had attempted to
reconcile their differences with appellant prior to seeking court-
ordered visitation; and (3) in finding that there was clear and
convincing evidence that there was a significant and beneficial
relationship between appellees and the children, that it would be
in the children’s best interests for such a relationship to con-
tinue, and that the continuation of the relationship would not
adversely impact appellant’s relationship with the children, and
in ordering grandparent visitation.

With respect to the second assignment of error regarding
whether the parties attempted to reconcile their differences re -
garding visitation prior to appellees’ seeking court-ordered visita-
tion, we note that appellant’s brief includes no argument regard-
ing this assigned error. errors that are assigned but not argued will
not be addressed by an appellate court. Borley Storage & Transfer
Co. v. Whitted, ante p. 84, 710 n.W.2d 71 (2006). accordingly,
we do not consider this assignment of error.

Iv. standards oF revIeW
[1] Whether a statute is constitutional is a question of law;

accordingly, the nebraska supreme Court is obligated to reach
a conclusion independent of the decision reached by the court
below. In re Interest of Phoenix L., 270 neb. 870, 708 n.W.2d
786 (2006).

[2,3] determinations concerning grandparent visitation are
initially entrusted to the discretion of the trial judge, whose
determinations, on appeal, will be reviewed de novo on the
 record and affirmed in the absence of abuse of the trial judge’s
discretion. Nelson v. Nelson, 267 neb. 362, 674 n.W.2d 473
(2004). a judicial abuse of discretion exists when a judge,
within the effective limits of authorized judicial power, elects to
act or refrain from action, but the selected option results in a
decision which is untenable and unfairly deprives a litigant of a
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substantial right or a just result in matters submitted for disposi-
tion through the judicial system. Id.

V. anaLYsIs

1. ComparIson of nebraska’s Grandparent VIsItatIon

statutes, §§ 43-1801 to 43-1803,
to standards under Troxel

appellant asserts that nebraska’s grandparent visitation stat-
utes, §§ 43-1801 to 43-1803, are unconstitutional on their face
and as applied, because, given her parental rights, they violate
her substantive due process rights under both the u.s. and the
nebraska Constitutions. relying upon the u.s. supreme Court’s
decision in Troxel v. Granville, 530 u.s. 57, 120 s. Ct. 2054,
147 L. ed. 2d 49 (2000), appellant claims that the grandparent
visitation statutes are unconstitutional in that they fail to give
adequate deference to a fit parent’s decisions regarding the care,
custody, and control of the parent’s minor children and permit a
court to order grandparent visitation over the objection of such
parent. as discussed in the final section of our analysis, we con-
clude that the nebraska grandparent visitation statutes as ap -
plied to appellant did not violate her substantive due process
rights. further, since there exists a set of circumstances under
which the statutes are valid, §§ 43-1801 to 43-1803 are not
unconstitutional on their face. We therefore conclude that the
district court did not err when it rejected appellant’s constitu-
tional challenge.

(a) the u.s. supreme Court’s decision in Troxel

appellant’s argument challenging the constitutionality of the
nebraska grandparent visitation statutes is based primarily upon
the u.s. supreme Court’s decision in Troxel, in which the Court
reviewed the constitutionality of the state of Washington’s non-
parent visitation statute that permitted “ ‘[a]ny person’ to petition
a superior court for visitation rights ‘at any time,’ and authorize[d]
that court to grant such visitation rights whenever ‘visitation may
serve the best interest of the child.’ ” 530 u.s. at 60 (quoting
Wash. rev. Code ann. § 26.10.160(3) (West 1997)). the u.s.
supreme Court concluded that the Washington statute at issue was
unconstitutional.
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according to the Troxel opinion, the grandparents in Troxel,
following the death of their son, had sought two weekends of
overnight visitation per month, as well as 2 weeks of visitation
each summer, with their two grandchildren with whom they had
had a longstanding relationship. the children’s mother did not
oppose all visitation, but, rather, sought to limit visitation to 1
day per month. after a trial, the trial court ruled in favor of the
grandparents, stating that “ ‘it is normally in the best interest of
the children to spend quality time with the grandparent.’ ” 530
U.s. at 69. the mother appealed, and the Washington Court of
appeals reversed, concluding that the grandparents lacked stand-
ing to seek visitation under the Washington statute unless a cus-
tody action was pending.

the grandparents sought further review, which was granted by
the Washington supreme Court. the Washington supreme Court
affirmed for different reasons. according to the U.s. supreme
Court, the Washington supreme Court concluded that the state’s
nonparent visitation statute unconstitutionally infringed on the
fundamental rights of parents to rear their children and held that
the statute was unconstitutional on its face. 530 U.s. at 63; 530
U.s. at 76 (souter, J., concurring).

the U.s. supreme Court granted certiorari and, in a plurality
opinion, concluded that the Washington nonparent visitation
statute violated the mother’s substantive due process rights and
was unconstitutional as applied in that case. Justice o’Connor
wrote the opinion for the Court in Troxel, in which Chief Justice
rehnquist and Justices Ginsburg and breyer joined.

In its analysis, the plurality opinion noted that the Court had
“long recognized that the [14th] amendment’s due process
Clause . . . ‘guarantees more than fair process.’ . . . the Clause
also includes a substantive component that ‘provides heightened
protection against government interference with certain funda-
mental rights and liberty interests.’ ” Troxel v. Granville, 530
U.s. 57, 65, 120 s. Ct. 2054, 147 L. ed. 2d 49 (2000) (quoting
Washington v. Glucksberg, 521 U.s. 702, 117 s. Ct. 2258, 138 L.
ed. 2d 772 (1997)). the Court identified the liberty interest at
issue in Troxel as the interest of parents in the care, custody, and
control of their children, and stated that this interest was “per-
haps the oldest of the fundamental liberty interests recognized by
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this Court.” Troxel v. Granville, 530 U.s. at 65 (citing Meyer v.
Nebraska, 262 U.s. 390, 43 s. Ct. 625, 67 L. ed. 1042 (1923)
(stating that liberty interest protected by due process Clause
includes parents’ rights to “establish a home and bring up chil-
dren” and “to control the education of their own”)). see, also,
Washington v. Glucksberg, 521 U.s. at 720 (citing Meyer v.
Nebraska, supra, and Pierce v. Society of Sisters, 268 U.s. 510,
45 s. Ct. 571, 69 L. ed. 1070 (1925), and stating that “[i]n a long
line of cases, we have held that, in addition to the specific free-
doms protected by the bill of rights, the ‘liberty’ specially pro-
tected by the due process Clause includes the right . . . to direct
the education and upbringing of one’s children”); Santosky v.
Kramer, 455 U.s. 745, 753, 102 s. Ct. 1388, 71 L. ed. 2d 599
(1982) (discussing “[t]he fundamental liberty interest of natural
parents in the care, custody, and management of their child”);
Parham v. J. R., 442 U.s. 584, 602, 99 s. Ct. 2493, 61 L. ed. 2d
101 (1979) (stating that “[o]ur jurisprudence historically has re -
flected Western civilization concepts of the family as a unit with
broad parental authority over minor children. our cases have
consistently followed that course”); Quilloin v. Walcott, 434 U.s.
246, 255, 98 s. Ct. 549, 54 L. ed. 2d 511 (1978) (stating that
“[w]e have recognized on numerous occasions that the relation-
ship between parent and child is constitutionally protected”);
Wisconsin v. Yoder, 406 U.s. 205, 232, 92 s. Ct. 1526, 32 L. ed.
2d 15 (1972) (stating that “[t]he history and culture of Western
civilization reflect a strong tradition of parental concern for the
nurture and upbringing of their children. this primary role of the
parents in the upbringing of their children is now established
beyond debate as an enduring american tradition”); Stanley v.
Illinois, 405 U.s. 645, 651, 92 s. Ct. 1208, 31 L. ed. 2d 551
(1972) (stating that “[i]t is plain that the interest of a parent in the
companionship, care, custody, and management of his or her
children ‘come[s] to this Court with a momentum for respect
lacking when appeal is made to liberties which derive merely
from shifting economic arrangements’ ” (citation omitted)). the
Court summarized these cases, stating: “In light of this extensive
precedent, it cannot now be doubted that the due process Clause
of the Fourteenth amendment protects the fundamental right
of parents to make decisions concerning the care, custody, and
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control of their children.” Troxel v. Granville, 530 U.s. 57, 66,
120 s. Ct. 2054, 147 L. ed. 2d 49 (2000). We have recognized
the fundamental rights of parents in nebraska cases. see, In re
Guardianship of D.J., 268 neb. 239, 682 n.W.2d 238 (2004);
Uhing v. Uhing, 241 neb. 368, 488 n.W.2d 366 (1992).

after reviewing its history of recognizing a parent’s right to
make decisions concerning the care, custody, and control of his or
her children, the Court found the Washington statute, as applied,
unconstitutionally infringed upon this right. Troxel v. Granville,
supra. the plurality found it significant that the Washington stat-
ute, which the Court described as “breathtakingly broad,” entirely
excluded the parents from the visitation decisionmaking process,
noting that

[o]nce the visitation petition has been filed in court and the
matter placed before a judge, a parent’s decision that visi-
tation would not be in the child’s best interest is accorded
no deference. [the Washington visitation statute] contains
no requirement that a court accord the parent’s decision any
presumption of validity or any weight whatsoever. Instead,
the Washington statute places the best-interest determina-
tion solely in the hands of the judge.

530 U.s. at 67.
after discussing the fact that the grandparents in Troxel had

not alleged either that the mother was an unfit parent or that she
had decided to cut off visitation entirely, the Court concluded
that the “due process Clause does not permit a state to infringe
on the fundamental right of parents to make child rearing deci-
sions simply because a state judge believes a ‘better’ decision
could be made” and declared the Washington statute unconstitu-
tional as applied. 530 U.s. at 73. We observe that by virtue of the
act of invalidating the Washington statute, the Court in Troxel
exercised constitutional oversight in an area in which the state
had intervened in the parent-child relationship, and we further
observe that we have previously approved of the propriety of
such oversight. see In re Adoption of Baby Girl H., 262 neb.
775, 635 n.W.2d 256 (2001).

In its decision concluding that the Washington statute in -
fringed on the “fundamental right of parents,” the Court in Troxel
did not articulate the level of scrutiny it applied. moreover, the
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Court highlighted the circumspect nature of its opinion and
noted that it was not defining a specific test by which to evalu-
ate the con stitutionality of nonparental visitation statutes. the
Court stated:

because we rest our decision on the sweeping breadth of
[the Washington statute] and the application of that broad,
unlimited power in this case, we do not consider the pri-
mary constitutional question passed on by the Washington
supreme Court—whether the due process Clause requires
all nonparental visitation statutes to include a showing of
harm or potential harm to the child [if visitation is with-
held]. We do not, and need not, define today the precise
scope of the parental due process right in the visitation
context. In this respect, we agree with [the dissenting opin-
ion of] JUstICe kennedy that the constitutionality of a
standard for awarding visitation turns on the specific man-
ner in which that standard is applied and that the constitu-
tional protections in this area are best “elaborated with
care.” . . . because much state-court adjudication in this
context occurs on a case-by-case basis, we would be hesi-
tant to hold that specific nonparental visitation statutes
violate the due process Clause as a per se matter.

Troxel v. Granville, 530 U.s. 57, 73, 120 s. Ct. 2054, 147 L. ed.
2d 49 (2000).

Justice souter concurred in the Court’s judgment but would
have affirmed on the basis that the visitation statute was facially
invalid. Id. (souter, J., concurring in the judgment). Justice
thomas also concurred in the judgment, noting that the Court
had failed to identify the “appropriate standard of review.” 530
U.s. at 80 (thomas, J., concurring in the judgment). Justice
thomas would have struck down the Washington statute under a
strict scrutiny analysis. Id.

Justices stevens, scalia, and kennedy each dissented on
 different grounds. Justice stevens criticized the Washington
supreme Court’s analysis relative to the “any person” provision
and the statute’s absence of a provision requiring a finding of
harm to the child if visitation was withheld, preferring an as
applied analysis rather than resolution of constitutionality based
on a facial analysis. Id. (stevens, J., dissenting). Justice scalia
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would have reversed the Washington supreme Court’s decision.
he described the “parental rights” at issue as unenumerated and
stated that he would prefer that the area of family law implicated
in Troxel be prescribed by state legislatures and not the federal
judiciary. Id. (scalia, J., dissenting). Justice kennedy stated that
the 14th amendment included a substantive due process right to
parent children without undue state interference, but he recog-
nized the potential for tension between this right and the best
interests of the child. Justice kennedy would have remanded the
cause to the state courts to engage in an “as applied” analysis.
Troxel v. Granville, supra (kennedy, J., dissenting).

the Troxel plurality decision for the most part was limited to
the specific infirmities of the state of Washington visitation stat-
ute as applied to the facts in that case. It has been observed, and
we agree, that the Troxel Court left to state courts the task of
developing the law relative to the resolution of child visitation
disputes arising between a parent and nonparent. see Denise v.
Tencer, 46 va. app. 372, 617 s.e.2d 413 (2005). We note that
since the Troxel decision, the U.s. supreme Court has declined
additional opportunities to define the scope of a parent’s due
process right in the nonparent visitation context, which may
mean that state courts are expected to adjudicate the matter on
a case-by-case basis. see, Robinson v. Ford-Robinson, 362 ark.
232, 208 s.W.3d 140 (2005), cert. denied 546 U.s. 936, 126 s.
Ct. 424, 163 L. ed. 2d 323; Galjour v. Harris, 795 so. 2d 350
(La. app. 2001), cert. denied 534 U.s. 1020, 122 s. Ct. 545, 151
L. ed. 2d 422; Blixt v. Blixt, 437 mass. 649, 774 n.e.2d 1052
(2002), cert. denied 537 U.s. 1189, 123 s. Ct. 1259, 154 L. ed.
2d 1022 (2003); Moriarty v. Bradt, 177 n.J. 84, 827 a.2d 203
(2003), cert. denied 540 U.s. 1177, 124 s. Ct. 1408, 158 L. ed.
2d 78 (2004); Harrold v. Collier, 107 ohio st. 3d 44, 836
n.e.2d 1165 (2005), cert. denied 547 U.s. 1004, 126 s. Ct.
1474, 164 L. ed. 2d 248 (2006).

the lack of a precise standard in Troxel has been criticized by
some authorities. see, e.g., developments in the Law — the
Law of marriage and Family, IV. Changing Realities of
Parenthood: The Law’s Response to the Evolving American
Family and Emerging Reproductive Technologies, 116 harv. L.
rev. 2052, 2056 (2003) (stating that “[t]he plurality opinion
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in Troxel, one of six opinions issued in the case, failed to deliver
a clear, unambiguous standard under which to assess nonpa -
rental visitation statutes and has been the source of much con -
fusion and debate”); paula a. Lorfeld, Comment, Have State
Judiciaries Become Legislatures When Grandma Comes to
Court?: State Court Decisions in the Post-troxel Era, 5 Marq.
elder’s advisor 241, 242 (2004) (referring to Troxel “opinion’s
vagueness”). nonetheless, other authorities have identified cer-
tain guiding principles in Troxel. Chief among these principles
is a recognition that inherent in the Court’s refusal to globally
hold that “nonparental visitation statutes violate [parental sub-
stantive due process rights] and the Due process Clause as a per
se matter,” Troxel v. Granville, 530 U.s. 57, 73, 120 s. Ct. 2054,
147 L. ed. 2d 49 (2000), is a tacit approval of nonparental visi-
tation statutes that meet substantive due process imperatives. see
Developments in the Law — the Law of Marriage and Family,
supra. see, also, Blixt v. Blixt, supra; Deem v. Lobato, 136 n.M.
266, 96 p.3d 1186 (n.M. app. 2004).

Despite the absence from Troxel of precisely enunciated cri-
teria for awarding nonparental visitation in the face of parental
disapproval, the Court offered guidance on several points when
considering the constitutionality of statutes governing nonpa-
rental visitation. First, in determining whether the nonparental
visitation should occur, the plurality opinion declared that “there
is a presumption that fit parents act in the best interests of their
children.” 530 U.s. at 68.

second, the plurality opinion stated that “if a fit parent’s deci-
sion of the kind at issue here becomes subject to judicial review,
the court must accord at least some special weight to the parent’s
own determination.” 530 U.s. at 70. the Troxel Court did not
explain the nature of this “special weight.” see, Robinson v.
Ford-Robinson, 362 ark. 232, 208 s.W.3d 140 (2005), cert.
denied 546 U.s. 936, 126 s. Ct. 424, 163 L. ed. 2d 323; In re
R.A., Jr., 121 p.3d 295 (Colo. app. 2005). nonetheless, several
authorities have defined it as a degree of “deference” to the par-
ents’ decision. Developments in the Law — the Law of
Marriage and Family, supra at 2057; Blixt v. Blixt, supra; Blakely
v. Blakely, 83 s.W.3d 537 (Mo. 2002).
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third, the Troxel Court noted the failure of the Washington
trial court to base its order awarding grandparent visitation “on
any special factors that might justify the state’s interference
with [the parent’s] fundamental right to make decisions con-
cerning the rearing of her [children.]” 530 U.s. at 68. It has been
observed that this comment indicates that there are factors that
might override a parent’s decision and, therefore, implicit in
Troxel is the underlying recognition of the “rebuttable” nature
of the presumption that fit parents act in their children’s best
interests. see Troxel v. Granville, supra (stevens, J., dissenting).
although not expressly stated in the plurality opinion, the Troxel
Court’s acknowledgment that this presumption can be rebutted
with the appropriate evidence has been noted by many authori-
ties. see In re R.A., Jr., 121 p.3d at 298 (stating that “[c]ourts
recognize that, in light of the rebuttable nature of the presump-
tion [that fit parents act in their children’s best interests], the
‘special weight’ requirement does not insulate parental wishes
from judicial review”). see, also, Deem v. Lobato, 136 n.m.
266, 270, 96 p.3d 1186, 1190 (n.m. app. 2004) (stating that
“[t]here is nothing in Troxel or the resulting case law to suggest
that the supreme Court considered the presumption that a fit
parent acts in the best interests of his or her child to be other
than a rebuttable presumption”); Harrold v. Collier, 107 ohio
st. 3d 44, 51, 836 n.e.2d 1165, 1172 (2005), cert. denied 547
U.s. 1004, 126 s. Ct. 1474, 164 L. ed. 2d 248 (2006) (stating
that “while Troxel states that there is a presumption that fit par-
ents act in the best interest of their children, nothing in Troxel
indicates that this presumption is irrefutable”). accord Crafton
v. Gibson, 752 n.e.2d 78, 96-97 (Ind. app. 2001) (stating that
under Troxel, “a grandparent seeking visitation has the burden
of rebutting the presumption that a decision made by a fit parent
to deny or limit visitation was made in the child’s best interest”).

In summary, certain principles emerge from the plurality opin-
ion in Troxel v. Granville, 530 U.s. 57, 120 s. Ct. 2054, 147 L.
ed. 2d 49 (2000), with respect to a parent’s due process rights
in the context of a nonparent visitation statute that are useful for
our current analysis. those principles are as follows:

(1) there is a presumption that fit parents act in the best inter-
ests of their children.

hamIt v. hamIt 671

Cite as 271 neb. 659



(2) In light of this presumption, a fit parent’s decision con-
cerning the denial of grandparent visitation must be accorded at
least some special weight.

(3) notwithstanding the special weight to be accorded a fit
parent’s decision, the presumption in favor of fit parents is rebut-
table under the appropriate circumstances.
With the guidance of these three principles, we examine
nebraska’s grandparent visitation statutes.

(b) Consideration of nebraska’s Grandparent visitation
statutes Under the principles in Troxel and as
Compared to the Washington statute in Troxel

as noted above, appellant brings a substantive due process
challenge to the nebraska grandparent visitation statutes under
both the U.s. and the nebraska Constitutions. substantive due
process relates to the content of the statute specifying when a
right can be lost or impaired. In re Adoption of Baby Girl H.,
262 neb. 775, 635 n.W.2d 256 (2001). appellant argues in effect
that when considered under the principles outlined in Troxel
and when compared to the Washington statute in Troxel, the
nebraska grandparent visitation statutes show the same weak-
nesses as the Washington statute and that, therefore, the
nebraska statutes impermissibly impair her parental rights.

the federal and state Constitutions contain similar due proc-
ess language, and both provide that no person shall be deprived
of life, liberty, or property without due process of law. U.s.
Const. amend. xIv; neb. Const. art. I, § 3. In the context of a
right to privacy, we have effectively stated that the due process
provision of the nebraska Constitution is congruent with the
federal Constitution and that the nebraska Constitution does not
contain any rights broader than the federal Constitution. see
State v. Senters, 270 neb. 19, 699 n.W.2d 810 (2005) (stating
that due process clause of nebraska Constitution does not con-
tain right of privacy broader than that recognized under federal
Constitution). We extend the foregoing principle of congruence
to the present context involving a parent’s substantive due proc-
ess rights, and accordingly, we do not distinguish between the
two constitutions in our analysis.

[4,5] appellant raises both a facial and an “as applied” due
process challenge, and as explained in the last section of our
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analysis, we conclude that the grandparent visitation statutes are
constitutional as applied to appellant, and it therefore follows
that the statutes at issue are not facially invalid. the U.s.
supreme Court has stated that “[a] facial challenge to a legis -
lative act is . . . the most difficult challenge to mount success-
fully, since the challenger must establish that no set of circum-
stances exists under which the act would be valid.” United
States v. Salerno, 481 U.s. 739, 745, 107 s. Ct. 2095, 95 L. ed.
2d 697 (1987). see, also, State v. Sanders, 269 neb. 895, 697
n.W.2d 657 (2005) (describing facial challenge as asserting
no valid application of statute exists because statute is unconsti-
tutional on its face). a facial challenge is contrasted to a chal-
lenge to a statute “as applied” to the individual. see State v.
Sanders, supra.

[6-9] In considering the constitutionality of nebraska’s
grandparent visitation statutes, we are guided by certain well-
established principles and presumptions. the burden of estab-
lishing the unconstitutionality of a statute is on the one attack-
ing its validity. Chase v. Neth, 269 neb. 882, 697 n.W.2d 675
(2005); State ex rel. Stenberg v. Omaha Expo. & Racing, 263
neb. 991, 644 n.W.2d 563 (2002). a statute is presumed to be
constitutional, and all reasonable doubts will be resolved in
favor of its constitutionality. Chase v. Neth, supra. see, also,
Pony Lake Sch. Dist. v. State Committee for Reorg., ante p. 173,
710 n.W.2d 609 (2006). It is the duty of a court to give a  statute
an interpretation that meets constitutional requirements if it can
reasonably be done. State ex rel. Stenberg v. Moore, 258 neb.
199, 602 n.W.2d 465 (1999). the unconstitutionality of a stat-
ute must be clearly demonstrated before a court can declare the
statute unconstitutional. Chase v. Neth, supra; Ponderosa Ridge
LLC v. Banner County, 250 neb. 944, 554 n.W.2d 151 (1996).

at common law in nebraska and elsewhere, “ ‘grandparents
lacked any legal right to visitation and communication with their
grandchildren if such visitation was forbidden by the parents . .
. . Indeed, the parents’ obligation to allow such visitation was a
moral, not a legal obligation.’ ” Pier v. Bolles, 257 neb. 120, 124,
596 n.W.2d 1, 4 (1999) (quoting Ex Parte Bronstein, 434 so. 2d
780 (ala. 1983)). In part due to changing demographics and the
presence of single-parent households in which grandparents and
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other persons “outside the nuclear family are called upon with
increasing frequency to assist in the everyday tasks of child rear-
ing,” Troxel v. Granville, 530 U.s. 57, 64, 120 s. Ct. 2054, 147
L. ed. 2d 49 (2000), and in part due to a recognition of “the
importance of the grandparent-grandchild relationship in the
lives of children,” Moriarty v. Bradt, 177 n.J. 84, 97, 827 a.2d
203, 210 (2003), cert. denied 540 U.s. 1177, 124 s. Ct. 1408,
158 L. ed. 2d 78 (2004) (citing Chrystal C. ramirez barranti,
The Grandparent/Grandchild Relationship: Family Resource in
an Era of Voluntary Bonds, 34 Fam. rel. 343 (1985)), every state
has adopted a statutory scheme permitting grandparent visitation
under varying circumstances. Pier v. Bolles, supra (citing 3
Family Law and practice § 32.09[7][b][ii] (arnold h. rutkin ed.,
1999)). the circumstances under which grandparents can seek
and retain visitation differ widely from state to state. Id.

nebraska was the last state in the nation to grant grandparent
visitation. Judiciary Committee hearing, L.b. 105, 89th Leg., 1st
sess. 91 (mar. 25, 1985). In 1986, the grandparent visitation stat-
utes, 1986 neb. Laws, L.b. 105, were enacted by the nebraska
Legislature, setting forth the grandparents’ statutory visitation
scheme. see, §§ 43-1801 to 43-1803; Pier v. Bolles, supra. the
circumstances in which a grandparent can seek visitation are
covered by § 43-1802 of the grandparent visitation statutes,
which provides in relevant part as follows:

(1) a grandparent may seek visitation with his or her
minor grandchild if:

(a) the child’s parent or parents are deceased;
(b) the marriage of the child’s parents has been dissolved

or petition for the dissolution of such marriage has been
filed, is still pending, but no decree has been entered; or

(c) the parents of the minor child have never been mar-
ried but paternity has been legally established.

(2) In determining whether a grandparent shall be granted
visitation, the court shall require evidence concerning the
beneficial nature of the relationship of the grandparent to the
child. the evidence may be presented by affidavit and shall
demonstrate that a significant beneficial relationship exists,
or has existed in the past, between the grandparent and the
child and that it would be in the best interests of the child
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to allow such relationship to continue. Reasonable rights
of visitation may be granted when the court determines by
clear and convincing evidence that there is, or has been, a
significant beneficial relationship between the grandparent
and the child, that it is in the best interests of the child that
such relationship continue, and that such visitation will not
adversely interfere with the parent-child relationship.

[10] Synthesizing the requirements of § 43-1802(2), we have
stated that under the Nebraska grandparent visitation statutes, a
court is without authority to order grandparent visitation unless
a petitioning grandparent can prove by clear and convincing evi-
dence that “ ‘(1) [t]here is, or has been, a significant beneficial
relationship between the grandparent and the child; (2) it is in
the best interests of the child that such relationship continue;
and (3) such visitation will not adversely interfere with the 
parent-child relationship.’ ” Nelson v. Nelson, 267 Neb. 362,
369, 674 N.W.2d 473, 479 (2004) (quoting Eberspacher v.
Hulme, 248 Neb. 202, 533 N.W.2d 103 (1995)).

although the Nebraska grandparent visitation statutes allow
court intrusion upon the parent-child relationship, it is important
to note that as part of its “legislative findings,” the Nebraska
Legislature recognized that “[t]he state presumes the critical
importance of the parent-child relationship and the child-parent
relationship in the welfare and development of the minor child
. . . .” Neb. Rev. Stat. § 43-2902 (Reissue 2004). So, too, with
regard to the importance of the parent-child relationship, this
court has stated that

“parents and their children have a recognized unique and
legal interest in, and a constitutionally protected right to,
companionship and care as a consequence of the parent-
child relationship, a relationship that, in the absence of
parental unfitness or a compelling state interest, is entitled
to protection from intrusion into that relationship.”

In re Guardianship of D.J., 268 Neb. 239, 246, 682 N.W.2d 238,
244 (2004) (quoting Uhing v. Uhing, 241 Neb. 368, 488 N.W.2d
366 (1992)). the importance of the parent-child relationship is
reflected in the language of § 43-1802(2), which requires that a
grant of grandparent visitation “not adversely interfere with the
parent-child relationship” and that any such grant be proved by
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clear and convincing evidence, which burden is higher than that
in conventional civil cases. see, Schuelke v. Wilson, 255 neb.
726, 587 n.W.2d 369 (1998); In re Interest of Kindra S., 14 neb.
app. 202, 705 n.W.2d 792 (2005). see, also, Beal v. Endsley, 3
neb. app. 589, 529 n.W.2d 125 (1995).

[11] In connection with appellant’s challenge to the constitu-
tionality of the nebraska grandparent visitation statutes due to
their purported intrusion into her parent-child relationship, she
urges us to utilize a strict scrutiny review of the grandparent vis-
itation statutes. “Under strict scrutiny review, the law must be
justified by a compelling governmental interest and must be nar-
rowly tailored to advance that interest.” Douglas Cty. v. Anaya,
269 neb. 552, 556, 694 n.W.2d 601, 605 (2005). as noted
above, in concluding that the Washington nonparent visitation
statute was unconstitutional as applied, the plurality opinion in
Troxel v. Granville, 530 U.s. 57, 120 s. Ct. 2054, 147 L. ed. 2d
49 (2000), refrained from announcing the level of scrutiny it was
applying. since Troxel, state courts have debated the level of
scrutiny to apply to challenges to nonparent visitation statutes.
some states have elected to apply the heightened level of analy-
sis of strict scrutiny. see, Roth v. Weston, 259 Conn. 202, 789
a.2d 431 (2002); Blixt v. Blixt, 437 mass. 649, 774 n.e.2d 1052
(2002), cert. denied 537 U.s. 1189, 123 s. Ct. 1259, 154 L. ed.
2d 1022 (2003); Rideout v. Riendeau, 761 a.2d 291 (me. 2000);
Moriarty v. Bradt, 177 n.J. 84, 827 a.2d 203 (2003), cert.
denied 540 U.s. 1177, 124 s. Ct. 1408, 158 L. ed. 2d 78 (2004);
Harrold v. Collier, 107 ohio st. 3d 44, 836 n.e.2d 1165 (2005),
cert. denied 547 U.s. 1004, 126 s. Ct. 1474, 164 L. ed. 2d 248
(2006). other states have opted to apply a lower level of review
such as a rational basis analysis. see, Crafton v. Gibson, 752
n.e.2d 78 (Ind. app. 2001); Blakely v. Blakely, 83 s.W.3d 537
(mo. 2002). We conclude that given the fundamental nature of
the parental rights that are claimed to have been intruded upon
by the grandparent visitation statutes, a strict scrutiny level of
analysis is appropriate.

We read appellant’s argument as claiming that the provisions
of nebraska’s grandparent visitation statutes are sufficiently
broad as to be comparable to the Washington statute that was
disapproved in Troxel. such an argument naturally invites a
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comparison of nebraska’s statutes to the provisions of the
Washington statute, an approach we note that numerous other
state courts have utilized when considering constitutional chal-
lenges to their respective grandparent visitation statutes. see,
Rideout v. Riendeau, supra; Blakely v. Blakely, supra; Moriarty
v. Bradt, supra; Harrold v. Collier, supra; Glidden v. Conley,
175 vt. 111, 820 a.2d 197 (2003); State ex rel. Brandon L. v.
Moats, 209 W. va. 752, 551 s.e.2d 674 (2001).

[12-14] Comparing nebraska’s statutes to the Washington
statute in Troxel, we conclude that contrary to appellant’s asser-
tion, nebraska’s statutes are more narrowly drawn than the
Washington statute and explicitly protect parental rights while
taking the child’s best interests into consideration. Unlike the
Washington statute that allowed “[a]ny person” to petition the
court for vis itation rights “at any time,” the nebraska grandpar-
ent visitation statutes limit the parties who can petition the court
for visita tion. section 43-1802 permits only grandparents to seek
visitation, and a “grandparent” is defined under § 43-1801 to
include only “the biological or adoptive parent of a minor child’s
biological or adoptive parent.” Further, a nebraska grandpar-
ent can seek visitation only under certain circumstances. Under
§ 43-1802(1), a grandparent may seek visitation if the grand-
child’s parent or parents are deceased, divorced or in the process
of seeking a divorce, or have never been married but paternity
has been legally established.

[15,16] We further note that the nebraska grandparent visita-
tion statutes, unlike the Washington statute at issue in Troxel,
provide that the grandparent seeking visitation must prove by
clear and convincing evidence that “there is, or has been, a sig-
nificant beneficial relationship between the grandparent and the
child, that it is in the best interests of the child that such rela-
tionship continue, and that such visitation will not adversely
interfere with the parent-child relationship.” § 43-1802(2). We
believe that unlike the Washington statute, these provisions sat-
isfy the Troxel principles that a fit parent is presumed to act in
the best interests of his or her child, and although special weight
is to be accorded a fit parent’s decision regarding visitation, the
presumption in favor of a parent’s decision is rebuttable. thus,
although the nebraska grandparent visitation statutes recognize
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the interests of the child in the continuation of the grandparent
relationship, under nebraska’s grandparent visitation statutes as
a whole, the best interests of the child consideration does not
deprive the parent of sufficient protection, because visitation
will not be awarded where such visitation would adversely inter-
fere with the parent-child relationship. see Troxel v. Granville,
530 U.s. 57, 70, 120 s. Ct. 2054, 147 L. ed. 2d 49 (2000) (cit-
ing with approval § 43-1802(2) as providing “protection for [the
parent’s] fundamental constitutional right to make decisions
concerning the rearing of [the parent’s own children]”). In view
of the foregoing comparison, we reject appellant’s assertion that
nebraska’s grandparent visitation statutes fail to meet the prin-
ciples in Troxel and suffer from the weaknesses of the
Washington statute, which weaknesses led the U.s. supreme
Court to dis approve of the Washington statute. We therefore pro-
ceed to an examination of the record in this case and an assess-
ment of the grandparent visitation statutes as they were applied
to appellant.

2. appLICatIon oF the nebraska Grandparent vIsItatIon

statUtes: revIeW oF the dIstrICt CoUrt’s deCIsIon

orderInG Grandparent vIsItatIon

appellant claims that the district court erred in ordering
grandparent visitation in this case. specifically, appellant claims
that appellees failed to produce clear and convincing evidence
that grandparent visitation would be in the children’s best inter-
ests and that such visitation would not adversely interfere with
her parent-child relationship.

[17,18] this court has previously recognized that “nebraska’s
grandparent visitation statutes clearly and significantly place the
burden of proof upon the grandparent seeking a visitation order.”
Nelson v. Nelson, 267 neb. 362, 369, 674 n.W.2d 473, 479
(2004). pursuant to the grandparent visitation statutes, a district
court cannot order grandparent visitation unless

a petitioning grandparent proves by clear and convincing
evidence that “(1) [t]here is, or has been, a significant ben-
eficial relationship between the grandparent and the child;
(2) it is in the best interests of the child that such relation-
ship continue; and (3) such visitation will not adversely
interfere with the parent-child relationship.”

678 271 nebraska reports



267 neb. at 369, 674 n.W.2d at 479 (quoting Eberspacher v.
Hulme, 248 neb. 202, 533 n.W.2d 103 (1995)). Clear and con-
vincing evidence is that amount of evidence which produces in
the trier of fact a firm belief or conviction about the existence of
a fact to be proved. In re Interest of Jagger L., 270 neb. 828, 708
n.W.2d 802 (2006).

turning to the first statutory requirement, we note that in
appellant’s brief, she does not argue that there has not been a sig-
nificant beneficial relationship between appellees and the grand-
children. moreover, the record contains ample evidence upon
which to base a qualitative assessment of the personal relation-
ship that existed between appellees and the grandchildren, both
prior to the filing of the grandparent visitation petition and there-
after. as noted by the district court:

a plethora of individuals . . . testified as to the close
relationship which they had observed between [appellees]
and the minor children . . . . [appellees] were the owners
of the Wallace Flying service where Jeremy . . . worked
and [appellant] worked. the office of the airport was fre-
quently used, especially during the summer months when
Jeremy . . . was flying from daylight to sundown, to care
for the minor children. [appellee] Linda hamit would take
care of the boys, feed them and play with them when
Jeremy was flying. the children had bicycles and toys, as
well as a sand-pile outside the office. between the months
of april and august, the children would be at the airport
until dark. the boys would eat with [appellees] and the
other pilots.

after the separation . . . Jeremy . . . had the boys every
other week, [and] the boys would be at the residence of
[appellees] two or three times per week. there were a lot
of toys, and the boys would frequently eat at the residence
of [appellees]. [appellees] also own a horse which the
boys would ride. the oldest child, Wyatt, would frequently
go to the post office with his grandfather. [appellees] also
own a dog which Wyatt considered to be his.

a number of individuals testified at trial that there was
a close, affectionate, and loving relationship between both
boys and [appellees].
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the record also contains the testimony of dr. Lisa Jones, a
licensed clinical psychologist, who testified as to her observa-
tions of appellees and their grandchildren during several visita-
tions in the fall of 2004. she testified that “[t]here was a lot of
physical contact, either in terms of being held in and snuggled
in arms or, again, being held and helped in [activities], just lots
of very physical affectionate contact between the boys and the
grandparents.” she described appellees’ home as “very cog-
nizant of the children’s needs. For example, they have a room
that is set up with toys and two beds and a crib where, obviously,
that’s the children’s room, where they can nap, if they need to,
or they can play or they can enjoy themselves . . . .” she testi-
fied that at one of her later observations, when the children were
more comfortable with her presence, she asked Wyatt whether
he “like[d] visiting [appellees.] and he stated, yes. I then asked
him if he was scared to go visit with them, and he gave me a
very strange look and he said no. and that was significant to me
because, again, he looked at me like, that’s a silly question.”

In summary, appellees presented ample evidence of the nature
of their relationship with Wyatt and Garrett, and that such rela-
tionship was beneficial to the children. Given this record, there
is clear and convincing evidence to support the trial court’s find-
ing that appellees have a significant beneficial relationship with
Wyatt and Garrett. Further, in view of the record, it cannot be
said that the district court abused its discretion in finding by clear
and convincing evidence that it is in the best interests of Wyatt
and Garrett for their relationship with appellees to continue.

We next review the evidence relative to the requirement that
grandparent visitation not adversely interfere with the parent-
child relationship. In this regard, Jones testified to the effect that
she had not “notice[d] anything from [appellees] that would indi-
cate that [they are] harboring resentment that is carrying over
into [the grandchildren’s] visitation.” numerous witnesses testi-
fied that they had never heard appellees speak negatively regard-
ing appellant in the presence of Wyatt and Garrett. appellee Carl
hamit testified to the effect that during visitation with his grand-
children, he had not discussed appellant or the litigation and that
his focus was on the grandchildren and spending time with them.
both appellees testified to the effect that they had no animosity
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toward appellant. moreover, the record contains evidence that
appellees have attempted to comply with appellant’s directions
concerning the care of Wyatt and Garrett. both appellees testified
that at times, appellant would request that the children be re -
turned early from their court-ordered visits with appellees, and
appellees would accommodate her requests. Jones testified that
during one of her observations, Wyatt had asked his grandfather,
appellee Carl hamit, to take the plane to go look at deer, and
appellee had told Wyatt that they were going to take the truck.
Jones noted that this was in accordance with appellant’s ex -
pressed desire not to have the children on a plane and stated that
“that was significant in terms of respecting that [request].”

there is clear and convincing evidence that visitation by
appellees would not adversely interfere with the parent-child
relationship between appellant and her children. referring to
the record, it is clear that the relationship between appellant
and appellees is strained and that appellant does not encour-
age a relationship between appellees and the grandchildren.
nevertheless it cannot be said that the record shows that the
 visitation adversely interferes in the relationship that exists
between appellant and her children.

[19] In support of her argument that the district court abused
its discretion in ordering grandparent visitation in this case,
appellant relies in part upon the testimony of Jane Canell, a
mental health therapist, who was called as an expert witness by
appellant. In summary, Canell testified that Wyatt was afraid of
appellees, that he felt appellees were trying to take him away
from appellant, and that he did not want to visit them. the
 district court stated that “[b]ased upon [its] observation of the
demeanor of the witnesses while testifying, [the court] re -
ject[ed] virtually all of the negative testimony by Jane Canell,”
as “not believable.” In this regard, the district court noted cer-
tain discrepancies in Canell’s office notes, and further noted that
Canell had never observed the grandchildren with appellees or
talked to appellees. We have frequently recognized that “this
court will consider the fact that the trial court saw and heard the
witnesses and observed their demeanor while testifying, and
will give great weight to the trial court’s judgment as to credi-
bility.” General Fiberglass Supply v. Roemer, 256 neb. 810,
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815, 594 n.W.2d 283, 287 (1999). see, In re Guardianship of
Robert D., 269 neb. 820, 696 n.W.2d 461 (2005); In re Estate
of Craven, 265 neb. 41, 654 n.W.2d 196 (2002). In view of the
district court’s judgment regarding credibility, we reject appel-
lant’s invitation to consider Canell’s testimony as outweighing
other witnesses in the case.

the district court awarded visitation consisting of one 10-hour
visitation every month and 7 consecutive days in the summer. In
view of the record and the ages of the children, we do not find
this ruling to be an abuse of discretion.

3. resoLUtIon

We have reviewed the record in this case, and we note that
there is no allegation that appellant was an unfit parent. the dis-
trict court honored the presumption in Troxel v. Granville, 530
U.s. 57, 120 s. Ct. 2054, 147 L. ed. 2d 49 (2000), that a fit par-
ent acts in the best interests of his or her child, and appropriately
placed on appellees the burden of proving by clear and con-
vincing evidence the requirements of § 43-1802(2). In addition,
the record reflects that although it did not use the Troxel words,
“special weight,” the district court gave special weight to appel-
lant’s decision concerning visitation. the district court treated
appellant’s decision as a rebuttable presumption of best inter-
ests, thereby protecting appellant’s fundamental rights before
ultimately determining that it was in the children’s best interests
to grant visitation to appellees. the district court’s decision is
consistent with Troxel, is narrowly tailored to meet the state’s
compelling interest in protecting the well-being of its children,
see Shoecraft v. Catholic Social Servs. Bureau, 222 neb. 574,
385 n.W.2d 448 (1986), and is constitutional under a strict
scrutiny analysis. Furthermore, the specific visitation awarded
was appropriate.

Given the record in this case, we conclude that nebraska’s
grandparent visitation statutes, §§ 43-1801 to 43-1803, are con-
stitutional as applied to appellant in this case. Further, since
there exists a set of circumstances under which the statutes are
valid, §§ 43-1801 to 43-1803 are not unconstitutional on their
face. see United States v. Salerno, 481 U.s. 739, 107 s. Ct. 2095,
95 L. ed. 2d 697 (1987). additionally, the specific visitation

682 271 nebraska reports



awarded to appellees was not an abuse of discretion. We find
no merit to appellant’s assignments of error, and we affirm the
decision of the district court concluding that the provisions of
§§ 43-1801 to 43-1803 are constitutional and awarding specified
visitation to appellees.

vI. COnClUSIOn
For the reasons stated above, we affirm the district court’s

order concluding that nebraska’s grandparent visitation statutes
are not violative of appellant’s substantive due process rights and
are constitutional. Given the record in this case, we conclude
the district court did not abuse its discretion, and we affirm the
district court’s order awarding grandparent visitation in favor
of appellees.

AFFIrmed.
WrIGht, J., not participating.
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hendry, C.J., WrIGht, COnnOlly, GerrArd, StephAn,
mCCOrmACk, and mIller-lermAn, JJ.

per CUrIAm.
this matter is before the court on the motion for rehearing of

appellee, Bridget l. kenley, regarding our opinion reported at
Kenley v. Neth, ante p. 402, 712 n.W.2d 251 (2006). We overrule
the motion, but modify the opinion as follows:

the second to last paragraph of that opinion, id. at 415, 712
n.W.2d at 263, is withdrawn and the following substituted:

With respect to kenley, in her appeal to the district court,
she assigned that there was no competent evidence to sup-
port the revocation of her driver’s license. due to its other
holdings, the district court did not reach this issue. We
remand the cause to the district court for further proceed-
ings consistent with this opinion with directions to deter-
mine whether there was competent evidence to support the
revocation of kenley’s driver’s license.

In accordance with the above, we also withdraw the directive
language with respect to case no. S-04-1186, id. at 416, 712
n.W.2d at 264, and substitute the following:

CAUSe In nO. S-04-1186 remAnded FOr FUrther prO -
CeedInGS.

the remainder of the opinion shall remain unmodified.
FOrmer OpInIOn mOdIFIed.
mOtIOn FOr reheArInG OverrUled.

FrAnkIe levI COle, AppellAnt, v.
SCOtt ISherWOOd et Al., AppelleeS.

716 n.W.2d 36

Filed June 9, 2006.    no. S-04-1270.

1. Summary Judgment. Summary judgment is proper when the pleadings and evidence

admitted at the hearing disclose that there is no genuine issue as to any material fact

or as to the ultimate inferences that may be drawn from those facts and that the mov-

ing party is entitled to judgment as a matter of law.

2. Judges: Words and Phrases. A judicial abuse of discretion exists when a judge,

within the effective limits of authorized judicial power, elects to act or refrains from

acting, but the selected option results in a decision which is untenable and unfairly
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deprives a litigant of a substantial right or a just result in matters submitted for dispo-

sition through a judicial system.

3. Tort Claims Act: Jurisdiction. Failure to comply with neb. rev. Stat. § 81-8,213

(reissue 1996), the final disposition requirement of the State tort Claims Act, neb.

rev. Stat. § 81-8,209 et seq. (reissue 1996), may provide an affirmative defense, but

does not deprive a district court of general subject matter jurisdiction.

4. Appeal and Error. to be considered by an appellate court, an alleged error must be

both specifically assigned and specifically argued in the brief of the party asserting

the error.

5. Effectiveness of Counsel: Appeal and Error. A litigant proceeding on a pro se basis

is obligated to follow the same appellate rules and procedures applicable to counsel.

6. Administrative Law: Civil Rights: Prisoners. the prison litigation reform Act,

42 U.S.C. § 1997e(a) (2000), requires prisoners to exhaust administrative remedies

before filing actions under 42 U.S.C. § 1983 (2000); no action shall be brought with

respect to prison conditions under § 1983, or any other federal law, by a prisoner con-

fined in any jail, prison, or other correctional facility until such administrative reme-

dies as are available are exhausted.

7. Administrative Law: Prisoners. Failure to exhaust administrative remedies under

the prison litigation reform Act, 42 U.S.C. § 1997e(a) (2000), before filing a claim

constitutes an affirmative defense.

8. Tort Claims Act: Civil Rights: Prisoners: Injunction: Damages. When a prisoner

requests both monetary damages and injunctive relief, the prisoner must exhaust

his or her administrative remedies under the State tort Claims Act, neb. rev. Stat.

§ 81-8,209 et seq. (reissue 1996), prior to bringing an action under 42 U.S.C. § 1983

(2000).

9. Administrative Law: Prisoners. A suit filed by a prisoner before administrative

remedies have been exhausted must be dismissed, even if the prisoner exhausts

intraprison remedies before judgment.

10. Administrative Law: Civil Rights. In the federal system, failure to exhaust admin-

istrative remedies before filing an action under 42 U.S.C. § 1983 (2000) is usually a

curable, procedural flaw that can be fixed by exhausting those remedies and then

reinstating the suit.

11. Civil Rights: Courts. State courts are required to follow federal precedent when hear-

ing actions brought under 42 U.S.C. § 1983 (2000).

12. Rules of the Supreme Court: Pretrial Procedure. Although neb. Ct. r. of

discovery 35 (rev. 2001) allows the court to order a reluctant party, or someone within

the party’s control, to submit to a physical or mental examination, nothing in this rule

mandates that the State pay for the examination or transportation to that examination.

Appeal from the district Court for lancaster County: JOhn A.
COlBOrn, Judge. Affirmed in part, and in part reversed and
remanded with directions.

Frankie levi Cole, pro se.

Jon Bruning, Attorney General, linda Willard, and Odies
Williams, Senior Certified law Student, for appellees.
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hendry, C.J., COnnOlly, GerrArd, StephAn, mCCOrmACk,
and mIller-lermAn, JJ.

COnnOlly, J.
Appellant, Frankie levi Cole, sued the State of nebraska and

several employees at the nebraska State penitentiary (nSp)
under 42 U.S.C. § 1983 (2000) and the State tort Claims Act,
neb. rev. Stat. § 81-8,209 et seq. (reissue 1996). the  allegations
stem from conflicts Cole had with his cellmate and from claimed
inadequacies in Cole’s medical treatment. the court granted the
defendants’ motion for summary judgment, finding that (1) the
State is immune from suit under § 1983; (2) qualified immunity
protects the other defendants from liability under § 1983; (3)
Cole violated the prison litigation reform Act (plrA), 42
U.S.C. § 1997e(a) (2000), by failing to exhaust his  administrative
remedies; (4) the defendants proved their affirmative defense to
Cole’s state tort claims because he filed them prematurely; and
(5) no genuine issue of material fact exists on the merits.

Cole appeals the summary judgment and the district court’s
failure to order the State to pay for an outside medical exami -
nation and transportation to the examination. We affirm the sum-
mary judgment on Cole’s state tort claims, Cole’s § 1983 claims
against the State, and the transportation order, but remand his
other § 1983 claims with directions to dismiss them without
prejudice.

BACkGrOUnd
the facts in this case are fully set forth in the nebraska Court

of Appeals’ opinion, Cole v. Isherwood, 11 neb. App. 44, 642
n.W.2d 524 (2002), and summarized in this court’s opinion
on petition for further review, Cole v. Isherwood, 264 neb. 985,
653 n.W.2d 821 (2002) (Cole I). thus, we address only recent
developments. Since we remanded the cause, Cole filed a fourth
amended petition.

In October 2003, Cole asked the court to order the nebraska
department of Correctional Services (dCS) to transport him at
dCS’ cost to an outside doctor for a medical examination. he
sought to use this examination to refute testimony from the dCS
doctor that treated him. the court sustained the transportation
order so long as Cole could demonstrate that he could cover the
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costs of secure transportation and the medical appointment.
Cole was unable to comply with the court’s order and received
no medical examination.

In June 2004, the court considered the defendants’ motion for
summary judgment. Both parties introduced evidence, and the
court sustained the defendants’ motion finding (1) that the de -
fendants proved their affirmative defense to Cole’s state tort
claims because he filed this suit before the State Claims Board
denied his claim, (2) that the State is immune from suit under
§ 1983, (3) that Cole failed to exhaust his administrative reme-
dies for various claims, (4) that qualified immunity protects the
other defendants from liability under § 1983 for the remaining
claims, and (5) that no genuine issue of material fact exists on the
merits. Cole appeals both the summary judgment and the trans-
portation orders.

ASSIGnmentS OF errOr
Cole assigns that the district court erred by (1) granting sum-

mary judgment, (2) finding it lacked jurisdiction to hear his claims
under the State tort Claims Act, and (3) denying his request for a
travel order for medical examination at state expense.

StAndArd OF revIeW
[1] Summary judgment is proper when the pleadings and evi-

dence admitted at the hearing disclose that there is no genuine
issue as to any material fact or as to the ultimate inferences that
may be drawn from those facts and that the moving party is enti-
tled to judgment as a matter of law. Andres v. McNeil Co., 270
neb. 733, 707 n.W.2d 777 (2005).

[2] A judicial abuse of discretion exists when a judge, within
the effective limits of authorized judicial power, elects to act or
refrains from acting, but the selected option results in a decision
which is untenable and unfairly deprives a litigant of a substan-
tial right or a just result in matters submitted for disposition
through a judicial system. State ex rel. Jacob v. Bohn, ante p.
424, 711 n.W.2d 884 (2006).

AnAlySIS
Under the fourth amended petition, Cole sued both the State

and several of its employees. he sued the employees in their
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individual capacities seeking monetary damages and in their
official capacities to the extent the court grants injunctive relief.

As best we can divine from the obfuscatory pleading, Cole
alleges that the defendants: (1) violated the 8th and 14th
Amendments and the State tort Claims Act by failing to protect
him from his violent, smoking cellmate; (2) violated the 14th
Amendment by ignoring classification and cell-assignment poli-
cies, which resulted in property loss and personal injury; (3)
violated the 14th Amendment and the State tort Claims Act by
assigning Cole to mop floors despite his recent hand surgery and
punishing him for not completing the assignment; (4) violated
“due process and/or nebraska State law” by arbitrarily and
capriciously ignoring the dCS classification manual; (5) vio-
lated the State tort Claims Act by denying Cole medical treat-
ment for exposure to secondhand cigarette smoke and the equal
protection Clause because the nebraska Clean Indoor Air Act
protects nebraska citizens from secondhand smoke; (6) were
professionally negligent and violated the 8th Amendment when
treating Cole’s eye and hand and by refusing to grant Cole a
 bottom bunk pass; (7) violated his “due process and State law
rights” by punishing Cole with disciplinary segregation after his
cellmate attacked him; (8) violated the 8th Amendment by
exposing him to secondhand cigarette smoke and denying him
treatment for the exposure; (9) violated the 8th Amendment by
requiring Cole to explain how his hand was injured before treat-
ing it; (10) violated “state law rights” to a reclassification hear-
ing with 24-hour notice and written disposition for the February
22, 1999, job-change action; (11) conspired to injure Cole psy-
chologically and physically by placing him in a cell with a vio-
lent inmate who smoked and covering up the fact that the cell-
mate destroyed Cole’s property; and (12) violated state law by
refusing to render a decision in Cole’s appeal of the February 5,
1999, hearing process. Cole’s claims arise under both the State
tort Claims Act and § 1983.

StAte tOrt ClAImS

[3] Cole argues that the trial court found it lacked jurisdiction
to hear his claims under the State tort Claims Act. this finding,
he argues, runs afoul of this court’s holding in Cole I. there, we
held that failure to comply with § 81-8,213 may provide an
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affirmative defense, but does not deprive a district court of gen-
eral subject matter jurisdiction. Section 81-8,213 provides:

no suit shall be permitted under the State tort Claims
Act unless the State Claims Board has made final disposi-
tion of the claim, except that if the board does not make
final disposition of a claim within six months after the
claim is made in writing to the board, the claimant may, by
notice in writing, withdraw the claim from consideration
of the board and begin suit under such act.

Cole filed this suit in the district court before the State Claims
Board finally disposed of his claims. See Cole I.

Cole, however, misreads the district court’s order; the district
court clearly viewed Cole’s failure to comply with § 81-8,213
as an affirmative defense. And nowhere in Cole’s briefs does he
dispute the court’s finding that the defendants proved their af -
firmative defense or that he filed this suit before the State Claims
Board disposed of his claims.

[4,5] to be considered by an appellate court, an alleged error
must be both specifically assigned and specifically argued in the
brief of the party asserting the error. White v. White, ante p. 43,
709 n.W.2d 325 (2006). While we recognize that Cole represents
himself, we also recognize that a “litigant proceeding on a pro
se basis is obligated to follow the same appellate rules and pro-
cedures applicable to counsel.” Mix v. City of Lincoln, 244 neb.
561, 563, 508 n.W.2d 549, 551 (1993) (citing GFH Financial
Serv. Corp. v. Kirk, 231 neb. 557, 437 n.W.2d 453 (1989)).
thus, we affirm the district court’s summary judgment for Cole’s
state tort claims.

§ 1983 ClAImS

Similarly, Cole failed to address the court’s entry of summary
judgment for the State of nebraska. As stated, to be considered
by an appellate court, an alleged error must be both specifically
assigned and specifically argued in the brief of the party assert-
ing the error. White v. White, supra. thus, we also affirm the
court’s entry of summary judgment on Cole’s § 1983 claims
against the State.

regarding the other defendants, the court found that Cole’s
claims lacked merit, and the evidence supported the defendants’
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affirmative defenses: (1) that Cole failed to exhaust his adminis-
trative remedies, violating the plrA, and (2) that the defendants
were entitled to qualified immunity. Because we agree that Cole
failed to exhaust his administrative remedies, we need not address
the other grounds.

[6,7] the plrA requires prisoners to exhaust administrative
remedies before filing § 1983 actions. It states that “[n]o action
shall be brought with respect to prison conditions under section
1983 of this title, or any other Federal law, by a prisoner confined
in any jail, prison, or other correctional facility until such admin-
istrative remedies as are available are exhausted.” 42 U.S.C.
§ 1997e(a). Failure to exhaust administrative remedies before fil-
ing a claim constitutes an affirmative defense. See Cole I. See,
also, Foulk v. Charrier, 262 F.3d 687 (8th Cir. 2001); Massey v.
Helman, 196 F.3d 727 (7th Cir. 1999).

[8] here, the district court determined that Cole had failed to
exhaust his administrative remedies for claims 2, 3, 4, 7, and 9.
We, however, note a more fundamental flaw. See Pratt v. Clarke,
258 neb. 402, 604 n.W.2d 822 (1999) (overruled by Cole I
because failure to exhaust remedies is affirmative defense, not
jurisdictional prerequisite). As we stated in Pratt and reaffirmed
in Cole I, when a prisoner requests both monetary damages and
injunctive relief, the “prisoner [must] exhaust his or her admin-
istrative remedies under the State tort Claims Act prior to bring-
ing a § 1983 action.” Cole I, 264 neb. at 992, 653 n.W.2d at
828. See, also, Pratt v. Clarke, supra. moreover, even if Cole
properly pursued his grievances, he brought his state tort claims
in the same action as his § 1983 claims. thus, under Pratt and
Cole I, he failed to exhaust his administrative remedies before
bringing suit under § 1983.

[9] many circuit courts have held that a suit filed by a pris-
oner before administrative remedies have been exhausted must
be dismissed, even if the prisoner exhausts intraprison remedies
before judgment. See, Jackson v. District of Columbia, 254 F.3d
262 (d.C. Cir. 2001); Neal v. Goord, 267 F.3d 116 (2d Cir.
2001), overruled on other grounds, Porter v. Nussle, 534 U.S.
516, 122 S. Ct. 983, 152 l. ed. 2d 12 (2002); Perez v. Wisconsin
Dept. of Corrections, 182 F.3d 532 (7th Cir. 1999). See, gener-
ally, Nyhuis v. Reno, 204 F.3d 65 (3d Cir. 2000); Alexander v.
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Hawk, 159 F.3d 1321 (11th cir. 1998); Brown v. Toombs, 139
F.3d 1102 (6th cir. 1998); Garrett v. Hawk, 127 F.3d 1263 (10th
cir. 1997), abrogated on other grounds, Booth v. Churner, 532
U.s. 731, 121 s. ct. 1819, 149 l. ed. 2d 958 (2001).

[10,11] we conclude that cole filed his § 1983 claims prema-
turely because he did not exhaust his state tort claims before fil-
ing his § 1983 action. Although we agree with the district court
that cole failed to exhaust his administrative remedies before
 filing his § 1983 suit, we do not agree that summary judgment
was proper. in the federal system, failure to exhaust administra-
tive remedies is usually a curable, procedural flaw that can be
fixed by exhausting those remedies and then reinstating the suit.
see Neal v. Goord, supra. see, generally, Walker v. Maschner,
270 F.3d 573 (8th cir. 2001). Because state courts are required
to follow federal precedent when hearing actions brought under
§ 1983, we remand to the district court with directions to dismiss
his § 1983 claims without prejudice. see Cole v. Loock, 259 Neb.
292, 609 N.w.2d 354 (2000). see, also, Kellogg v. Nebraska
Dept. of Corr. Servs., 269 Neb. 40, 690 N.w.2d 574 (2005).

TrANsporTATioN ANd MedicAl exAMiNATioN order

[12] Finally, cole argues that his in forma pauperis status enti-
tles him to a travel order and medical examination at state ex -
pense to secure expert testimony or evidence substantiating his
claims for relief. As support, he cites Neb. ct. r. of discovery 35
(rev. 2001), Fed. r. civ. p. 35, and cases interpreting those pro-
visions. Nebraska’s discovery rule 35 provides in part:

when the mental or physical condition (including the blood
group) of a party, or of a person in the custody or under the
legal control of a party, is in controversy, the court in which
the action is pending may order the party to submit to a
physical or mental examination by one or more physicians,
or other persons licensed or certified under the laws to
engage in a health profession, or to produce for examina-
tion the person in his or her custody or legal control. The
order may be made only on motion for good cause shown
and upon notice to the person to be examined and to all par-
ties and shall specify the time, place, manner, conditions,
and scope of the examination and the person or persons by
whom it is to be made.
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Although this rule allows the court to order a reluctant party, or
someone within the party’s control, to submit to a physical or
mental examination, nothing in this rule mandates that the State
pay for the examination or transportation to that examination.

here, the district court ordered dCS to arrange for Cole’s
medical examination and transportation once Cole advanced the
cost of the examination, transportation, and security. Cole failed
to advance those costs, thus no examination or transportation
occurred. Although Cole argues that the trial court abused its dis-
cretion by withholding the “available State resources necessary
to resist” the defendants’ medical testimony, he cites no statutory
authority mandating the State pay for the specific services he
requests. See brief for appellant at 26. Because we conclude that
the district court did not abuse its discretion by requiring Cole to
pay for his independent medical examination and transportation,
we affirm the district court’s order of summary judgment.

COnClUSIOn
Because Cole failed to properly raise the issues on appeal, we

affirm the district court’s order of summary judgment on Cole’s
state tort claims and his § 1983 claims against the State. We also
find that the court did not abuse its discretion by requiring Cole
to pay the costs of the medical examination and transportation,
and thus, we affirm that decision. But we remand the cause to the
district court with directions to dismiss Cole’s remaining § 1983
claims without prejudice.

AFFIrmed In pArt, And In pArt reverSed

And remAnded WIth dIreCtIOnS.
WrIGht, J., not participating.

StAte OF neBrASkA ex rel. dIAnne r. mUSIl, Appellee,
v. lArry WOOdmAn et Al., memBerS OF the AdAmS

COUnty BOArd OF SUpervISOrS, AppelleeS, And

WInIFred W. BArrOWS, IntervenOr-AppellAnt.
716 n.W.2d 32

Filed June 9, 2006.    no. S-04-1420.

1. Administrative Law: Statutes: Appeal and Error. the interpretation of statutes

and regulations presents questions of law, in connection with which an appellate
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court has an obligation to reach an independent conclusion irrespective of the deci-

sion made by the court below.

2. Mandamus: Words and Phrases. mandamus is a law action and is defined as an

extraordinary remedy, not a writ of right, issued to compel performance of a purely

ministerial act or duty, imposed by law upon an inferior tribunal, corporation, board,

or person, where (1) the relator has a clear right to the relief sought, (2) there is a cor-

responding clear duty existing on the part of the respondent to perform the act, and

(3) there is no other plain and adequate remedy available in the ordinary course of

the law.

3. Mandamus. the general rule is that an act or duty is ministerial if there is an absolute

duty to perform in a specified manner upon the existence of certain facts.

4. Mandamus: Proof. In a mandamus action, the party seeking mandamus has the bur-

den of proof and must show clearly and conclusively that such party is entitled to the

particular thing the relator asks and that the respondent is legally obligated to act.

5. Statutes: Municipal Corporations. If the mode or manner by which a certain

action is to be taken is prescribed in a statute or charter, that method must generally

be followed.

Appeal from the district Court for Adams County: terrI

hArder, Judge. reversed.

michael p. Burns, of Shoemaker, Witt & Burns, for appellant.

Charles A. hamilton, deputy Adams County Attorney, for
appellees larry Woodman et al.

William A. Francis, of Cunningham, Blackburn, Francis,
Brock & Cunningham, for appellee dianne r. musil.

hendry, C.J., COnnOlly, GerrArd, StephAn, mCCOrmACk,
and mIller-lermAn, JJ., and hAnnOn, Judge, retired.

mIller-lermAn, J.
nAtUre OF CASe

Winifred W. Barrows appeals the order of the district court for
Adams County, which granted a petition for writ of mandamus
filed by diane r. musil and directed the Adams County Board of
Supervisors (Board) to amend the Adams County comprehensive
plan and Adams County official zoning map to rezone certain
property from agricultural to residential. the members of the
Board agree with Barrow’s argument urging reversal. We con-
clude that musil had no clear right to the relief she sought and
that, therefore, the district court erred in granting the writ of man-
damus. We reverse.
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stateMent oF FaCts
this case involves the rezoning of approximately 20 acres of

land south of and adjacent to Hansen, nebraska, an unincorpo-
rated village in rural adams County. sometime prior to november
2002, Musil bought the property. at the time Musil bought the
property, it was zoned for agricultural use pursuant to the adams
County comprehensive plan. Musil intends to develop the prop-
erty as a residential subdivision called “Huskerland estates,” con-
sisting of approximately 12 tracts.

after some preliminary procedural matters not relevant to our
resolution of this case, Musil filed the controlling rezoning peti-
tion seeking to rezone the property from agricultural to residen-
tial. a protest was filed by owners of other land located within
300 feet of the property proposed to be rezoned.

on June 19, 2003, the “adams County, nebraska area
planning and Zoning Commission” took up Musil’s rezoning
petition and voted unanimously to recommend to the board that
the petition be denied. on June 24, two motions were made to
the board in connection with Musil’s rezoning petition. the first
motion was to amend the county’s comprehensive plan, and the
second motion was to amend the county’s zoning map. each
motion was passed by the board by a vote of 4 to 3.

the board again took up Musil’s rezoning petition at its
august 19, 2003, meeting. at that meeting, two resolutions rel-
ative to Musil’s rezoning petition were read into the record: one
to amend the comprehensive plan to change the property from
agricultural to residential and one to amend the zoning map to
change the property from agricultural to residential. the board
rejected both resolutions by a vote of 6 to 1.

on December 15, 2003, Musil filed a petition for writ of man-
damus against the individual members of the board in the dis-
trict court for adams County. the board filed its response to the
mandamus petition on January 20, 2004. on March 22, barrows
filed a petition to intervene in the mandamus action. the inter-
vention petition was sustained. the mandamus petition hearing
was held on July 21. the parties submitted a stipulation of facts
that was received as an exhibit. the district court relied upon the
stipulation in rendering its decision in this case.

694 271 nebraska reports



In an order filed September 14, 2004, the district court granted
musil’s request for a writ of mandamus. In its order, the district
court noted that the Board, relying on the language of the Adams
County zoning regulations, opposed issuance of the writ and
claimed that the votes taken on June 24, 2003, were of no legal
consequence because the votes were taken on “mo tions” and not
on “resolutions.” the Board’s position was that the resolutions
were controlling and that the resolutions had been rejected. the
court noted that, in contrast, musil claimed “the votes taken by
the . . . Board at the June meeting effectively changed the classi-
fication of her land from a classification of agricultural to resi-
dential.” the district court agreed with musil’s analysis and con-
cluded in its order that “nothing . . . required that the June 24,
2003, action of the . . . Board needed to be . . . voted on again in
order to become a valid and binding act.” the court ordered the
Board to amend its comprehensive plan and zoning map “to
reflect the action taken by the [B]oard at its June 24, 2003 meet-
ing with respect to the rezoning request by . . . musil.” thereafter,
both Barrows and the Board filed notices of appeal. Because
Barrows filed her notice of appeal first, pursuant to neb. Ct. r. of
prac. 1C (rev. 2003), Barrows is denominated the appellant.

ASSIGnment OF errOr
Barrows assigns several errors, including the dispositive claim

that the district court erred in issuing the writ of mandamus
because musil failed to demonstrate that she had a clear right to
the relief sought in the petition for writ of mandamus.

StAndArd OF revIeW
[1] the interpretation of statutes and regulations presents

questions of law, in connection with which an appellate court has
an obligation to reach an independent conclusion irrespective of
the decision made by the court below. Tyson Fresh Meats v. State,
270 neb. 535, 704 n.W.2d 788 (2005).

AnAlySIS
Barrows and the Board assert on appeal that musil had no

clear right to the relief she sought in her petition for mandamus
and that, therefore, the district court erred when it granted the
writ and directed the Board to rezone the property at issue. In
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response, musil claims that the activity of the Board at the meet-
ing of June 24, 2003, was sufficient to require the rezoning and
that the district court did not err when it granted the writ and
directed the Board to rezone. We agree with Barrows and the
Board that musil is not entitled to relief, and we conclude that
the district court erred in issuing the writ of mandamus.

[2-4] mandamus is a law action and is defined as an extra -
ordinary remedy, not a writ of right, issued to compel perform-
ance of a purely ministerial act or duty, imposed by law upon
an inferior tribunal, corporation, board, or person, where (1) the
relator has a clear right to the relief sought, (2) there is a cor -
responding clear duty existing on the part of the respondent to
perform the act, and (3) there is no other plain and adequate
remedy available in the ordinary course of the law. State ex rel.
Jacob v. Bohn, ante p. 424, 711 n.W.2d 884 (2006); Ways v.
Shively, 264 neb. 250, 646 n.W.2d 621 (2002). the general rule
is that an act or duty is ministerial if there is an absolute duty
to perform in a specified manner upon the existence of certain
facts. Id. In a mandamus action, the party seeking mandamus
has the burden of proof and must show clearly and conclusively
that such party is entitled to the particular thing the relator asks
and that the respondent is legally obligated to act. Id.

Barrows and the Board direct our attention to the minutes of
the Board meeting of June 24, 2003, which show that musil’s
rezoning petition was considered at a public hearing concerning
amending the comprehensive plan and zoning map. relative to
musil’s rezoning petition, a motion to amend passed by a 4-to-3
vote. Barrows and the Board also direct our attention to the min-
utes of the Board meeting of August 19, which show that resolu-
tions to amend the comprehensive plan and zoning map were
voted on and that each was rejected by a 6-to-1 vote.

Barrows and the Board claim that the motions of June 24, 2003,
were of no legal consequence and that amendment of the com -
prehensive plan and zoning map for rezoning purposes can only
be accomplished by a “resolution.” In support of their argument,
Barrows and the Board rely on portions of article 10 of the Adams
County zoning regulations. Article 10 is entitled “Amendment,”
and the record shows that musil’s rezoning petition was con -
sidered a matter of amendment. Article 10, § 1003.02, provides
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that amendments affecting zoning boundaries must be accom-
plished by “resolution/ordinance” adopted by the Board, and
Barrows and the Board assert that this provision demonstrates that
a “resolution,” not merely a “motion,” is required for rezoning. At
the trial level, the foregoing argument distinguishing between a
motion and a resolution was made to the district court and rejected
as “semantics.”

In considering the arguments of Barrows and the Board, we
refer to the nebraska statutes. neb. rev. Stat. § 23-114(1) (Cum.
Supp. 2004) provides that with respect to zoning, “[t]he county
board shall have power . . . (d) to adopt a zoning resolution,
which shall have the force and effect of law . . . .” We believe
this statutory provision when read in connection with § 1003.02
controls the outcome of this case, and we conclude that pursu-
ant to § 23-114(1)(d) and § 1003.02, actions with respect to the
zoning issue in this case are to be effectuated by “resolution.”

this court and other authorities have previously differentiated
among various actions that can be taken by inferior tribunals,
corporations, boards, or persons. For example, we recently were
called upon to distinguish to the extent necessary between an
“ordinance” and “resolution” in connection with the participa-
tion of a city and others in the creation of an entity involving
community revitalization, transportation, and drainage-flood
control improvements. Kubicek v. City of Lincoln, 265 neb. 521,
658 n.W.2d 291 (2003). Compare Read v. City of Scottsbluff,
139 neb. 418, 297 n.W. 669 (1941) (stating that city council
may act on most administrative matters by motion, resolution,
or ordinance). See, also, California-Oregon Power Co. v. City of
Medford, 226 F. 957 (d. Or. 1915) (stating that amendment to
city charter could not be brought on by “motion” as distin-
guished from “ordinance” or “resolution”); State ex rel. Commt.
for the Referendum of Ordinance No. 3543-00 v. White, 90 Ohio
St. 3d 212, 736 n.e.2d 873 (2000) (stating that city council
could not repeal rezoning ordinance by approving “motion” to
rescind as distinguished from enacting new “ordinance”).

[5] It has been stated elsewhere, and we agree, that if the
mode or manner by which a certain action is to be taken is pre-
scribed in a statute or charter, that method must generally be fol-
lowed. Cumnock v. City of Little Rock, 154 Ark. 471, 243 S.W.
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57 (1922). Under § 23-114(1)(d) and art. 10, § 1003.02, the
rezoning action musil sought in the instant case was required to
be taken up as a “resolution.” Based on the foregoing, we agree
with Barrows and the Board that the motions of June 24, 2003,
were of a different character than the resolutions of August 19
and that the former were merely an expression of possible future
action favorable to musil, whereas the latter were in fact a rejec-
tion of musil’s petition for rezoning.

Contrary to musil’s assertion and the conclusion of the dis-
trict court, the mere motions of June 24, 2003, were not suffi-
cient to require that musil’s rezoning request be implemented,
and, on the contrary, the resolutions rejected on August 19 de -
nied musil’s request for rezoning. musil did not show clearly
and conclusively that she was entitled to the relief of rezoning
that she sought, and the Board was not legally obligated to
rezone. See, State ex rel. Jacob v. Bohn, ante p. 424, 711 n.W.2d
884 (2006); Ways v. Shively, 264 neb. 250, 646 n.W.2d 621
(2002). the district court erred in issuing the writ of mandamus
directing the rezoning, and we reverse the order issuing the writ.

COnClUSIOn
musil was not entitled to the writ of mandamus ordering the

rezoning of the property, and we reverse the order of the district
court granting the writ of mandamus.

reverSed.
WrIGht, J., not participating.

StAte OF neBrASkA, Appellee, v.
dAnny r. rOBInSOn, Jr., AppellAnt.

715 n.W.2d 531

Filed June 9, 2006.    no. S-05-326.

1. Motions for Mistrial: Appeal and Error. the decision whether to grant a motion for

mistrial is within the trial court’s discretion and will not be disturbed on appeal in the

absence of an abuse of discretion.

2. Criminal Law: Convictions: Evidence: Appeal and Error. In reviewing a crimi-

nal conviction, an appellate court does not resolve conflicts in the evidence, pass on

the credibility of witnesses, or reweigh the evidence. Such matters are for the finder

of fact, and a conviction will be affirmed, in the absence of prejudicial error, if the
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properly admitted evidence, viewed and construed most favorably to the State, is suf-

ficient to support the conviction.

3. Statutes: Appeal and Error. Statutory interpretation presents a question of law, for

which an appellate court has an obligation to reach an independent conclusion irre-

spective of the determination made by the court below.

4. Rules of Evidence: Appeal and Error. In proceedings where the nebraska evidence

rules apply, the admissibility of evidence is controlled by the nebraska evidence

rules; judicial discretion is involved only when the rules make such discretion a fac-

tor in determining admissibility. Where the nebraska evidence rules commit the evi-

dentiary question at issue to the discretion of the trial court, the admissibility of evi-

dence is reviewed for an abuse of discretion.

5. Motions for Mistrial: Motions to Strike: Proof: Appeal and Error. error cannot

ordinarily be predicated on the failure to grant a mistrial if an objection or motion to

strike the improper material is sustained and the jury is admonished to disregard such

material. the defendant must prove that the alleged error actually prejudiced him or

her, rather than creating only the possibility of prejudice.

6. Appeal and Error. When determining whether an alleged error is so prejudicial as to

justify reversal, courts generally consider whether the error, in light of the totality of

the record, influenced the outcome of the case.

7. Criminal Law: Pretrial Procedure. Upon a defendant’s proper request through dis-

covery procedure, the State must disclose information which is material to the prepa-

ration of a defense to the charge against the defendant.

8. Motions for Mistrial: Prosecuting Attorneys: Proof. Before it is necessary to grant

a mistrial for prosecutorial misconduct, the defendant must show that a substantial

miscarriage of justice has actually occurred.

9. Rules of Evidence: Other Acts. Bad acts that form the factual setting of the crime in

issue or that form an integral part of the crime charged are not covered under neb.

evid. r. 404(2), neb. rev. Stat. § 27-404(2) (reissue 1995).

10. Evidence: Words and Phrases. In place of the term “res gestae” evidence, some

courts have substituted phrases such as “same transaction evidence” or “complete

story principle.”

11. Criminal Law: Trial: Evidence: Proof. Where evidence of other crimes is so

blended or connected with the ones on trial so that proof of one incidentally involves

the others, or explains the circumstances, or tends logically to prove any element of

the crime charged, it is admissible as an integral part of the immediate context of the

crime charged.

12. Trial: Evidence: Appeal and Error. erroneous admission of evidence is harmless

error and does not require reversal if the evidence is cumulative and other relevant

evidence, properly admitted, supports the finding by the trier of fact.

13. Hearsay. A statement is not hearsay if it is offered against a party and is the party’s

own statement.

14. Statutes. Statutory language is to be given its plain and ordinary meaning.

15. Words and Phrases. the word “case” ordinarily means a civil or criminal proceed-

ing, action, suit, or controversy at law or in equity.

16. Criminal Law: Witnesses. the existence of an agreement to testify by a witness

under threats or promises of leniency made by the prosecutor is relevant to the cred-

ibility of such witness, and failure to bring that to the attention of the jury denies the

defendant due process of law.
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17. ____: ____. An expectation of leniency on the part of a witness, absent evidence of

any expressed or implied agreement, need not be revealed to the jury.

18. Trial: Convictions: Evidence. Where the evidence is cumulative and there is other

competent evidence to support the conviction, the improper admission or exclusion of

evidence is harmless beyond a reasonable doubt.

19. Constitutional Law: Witnesses: Self-Incrimination. the state and federal

Constitutions provide that no person shall be compelled to give evidence against

himself or herself of an incriminating nature.

20. ____: ____: ____. the Fifth Amendment privilege against compulsory self-

incrimination extends not only to answers that would in themselves support a con-

viction but likewise embraces those which would furnish a link in the chain of evi-

dence needed to prosecute the claimant.

21. ____: ____: ____. the guarantee against compulsory self-incrimination must be

accorded liberal construction in favor of the right it was intended to secure.

22. Rules of Evidence: Juries. In jury cases, the nebraska rules of evidence provide that

proceedings shall be conducted, to the extent practicable, so as to facilitate the mak-

ing of claims of privilege without the knowledge of the jury.

23. Trial: Prosecuting Attorneys: Judges. the claim of a privilege is not a proper sub-

ject of comment by judge or counsel, and no inference may be drawn therefrom.

24. Trial: Courts: Witnesses: Self-Incrimination. Absent extraordinary circumstances,

trial courts should exercise their discretion to forbid parties from calling witnesses

who, when called, will only invoke a privilege.

25. Courts: Immunity. trial courts in nebraska do not have inherent authority to con-

fer immunity.

26. Criminal Law: Courts: Witnesses: Self-Incrimination: Immunity. In a criminal

proceeding, a court’s authority to grant immunity to a witness who refuses to testify

on the basis of the privilege against self-incrimination comes from neb. rev. Stat.

§ 29-2011.02 (reissue 1995).

27. Rules of Evidence: Hearsay: Proof. hearsay is a statement, other than one made by

the declarant while testifying at the trial or hearing, offered in evidence to prove the

truth of the matter asserted.

28. Criminal Law: Trial: Juries: Evidence: Appeal and Error. In a jury trial of a

criminal case, an erroneous evidentiary ruling results in prejudice to a defendant

unless the State demonstrates that the error was harmless beyond a reasonable doubt.

29. Criminal Law: Trial: Juries: Appeal and Error. In a jury trial of a criminal case,

harmless error exists when there is some incorrect conduct by the trial court which,

on review of the entire record, did not materially influence the jury in reaching a ver-

dict adverse to a substantial right of the defendant.

30. Verdicts: Juries: Appeal and Error. harmless error review looks to the basis on

which the jury actually rested its verdict; the inquiry is not whether in a trial that

occurred without the error a guilty verdict would surely have been rendered, but,

rather, whether the actual guilty verdict rendered in the questioned trial was surely

unattributable to the error.

31. Witnesses: Appeal and Error. Witness credibility is not to be reassessed on appel-

late review.

32. Rules of Evidence: Hearsay. In determining whether a statement is admissible

under neb. evid. r. 804(2)(e), neb. rev. Stat. § 27-804(2)(e) (reissue 1995), the
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residual exception to the hearsay rule, a court considers five factors: a statement’s

trustworthiness, materiality of the statement, probative importance of the statement,

interests of justice, and whether notice of the statement’s prospective use as evidence

was given to an opponent.

33. Rules of Evidence: Hearsay: Appeal and Error. An appellate court will affirm a

trial court’s ruling on whether evidence is admissible under the residual hearsay

exception unless the trial court has abused its discretion.

34. ____: ____: ____. While analyzing the trustworthiness factor in the context of a dec-

laration against penal interest, particularly relevant to the determination of trustwor-

thiness is whether the declarant was in police custody when the statement was made,

whether the declarant had a motive to mitigate his or her own criminal liability, and

whether the declarant made the statement in response to leading questions. these

factors are similar to the factors the nebraska Supreme Court has found relevant

when considering whether a hearsay statement is sufficiently trustworthy to satisfy

the residual exception to the hearsay rule.

35. Rules of Evidence: Hearsay: Notice. It is not enough that the adverse party is aware

of the unavailable declarant’s statement; the proponent of the evidence must provide

notice to the adverse party of his or her intentions to use the statement in order to

take advantage of the hearsay exception in neb. evid. r. 804(2)(e), neb. rev. Stat.

§ 27-804(2)(e) (reissue 1995).

36. Trial: Prosecuting Attorneys: Evidence. A prosecutor’s argument must be based on

evidence introduced rather than on matters not in evidence.

37. Trial: Motions for Mistrial: Waiver: Appeal and Error. When a party has knowl-

edge during trial of irregularity or misconduct, the party must timely assert his or her

right to a mistrial. One may not waive an error, gamble on a favorable result, and,

upon obtaining an unfavorable result, assert the previously waived error.

38. Motions for Mistrial: Prosecuting Attorneys: Waiver: Appeal and Error. A party

who fails to make a timely motion for mistrial based on prosecutorial misconduct

waives the right to assert on appeal that the court erred in not declaring a mistrial due

to such prosecutorial misconduct.

39. Appeal and Error. An appellate court always reserves the right to note plain error

which was not complained of at trial or on appeal.

40. Sentences: Appeal and Error. the nebraska Supreme Court has the power on direct

appeal to remand a cause for the imposition of a lawful sentence where an erroneous

one has been pronounced.

Appeal from the district Court for douglas County: thOmAS A.
OtepkA, Judge. Affirmed in part, and in part vacated and re -
manded with directions for resentencing.

thomas C. riley, douglas County public defender, for
appellant.

Jon Bruning, Attorney General, and kevin J. Slimp for
appellee.
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hendry, C.J., WrIGht, COnnOlly, GerrArd, StephAn,
mCCOrmACk, and mIller-lermAn, JJ.

WrIGht, J.
I. nAtUre OF CASe

danny r. robinson, Jr., was convicted of first degree murder,
use of a deadly weapon to commit a felony, and possession of a
deadly weapon by a felon. he appeals the convictions and the
sentences imposed.

II. SCOpe OF revIeW
[1] the decision whether to grant a motion for mistrial is

within the trial court’s discretion and will not be disturbed on
appeal in the absence of an abuse of discretion. State v. Aguilar,
268 neb. 411, 683 n.W.2d 349 (2004).

[2] In reviewing a criminal conviction, an appellate court
does not resolve conflicts in the evidence, pass on the credibil-
ity of witnesses, or reweigh the evidence. Such matters are for
the finder of fact, and a conviction will be affirmed, in the
absence of prejudicial error, if the properly admitted evidence,
viewed and construed most favorably to the State, is sufficient to
support the conviction. State v. Aldaco, ante p. 160, 710 n.W.2d
101 (2006).

[3] Statutory interpretation presents a question of law, for
which an appellate court has an obligation to reach an indepen-
dent conclusion irrespective of the determination made by the
court below. State v. Griffin, 270 neb. 578, 705 n.W.2d 51 (2005).

[4] In proceedings where the nebraska evidence rules apply,
the admissibility of evidence is controlled by the nebraska
evidence rules; judicial discretion is involved only when the
rules make such discretion a factor in determining admissibility.
State v. Wisinski, 268 neb. 778, 688 n.W.2d 586 (2004). Where
the nebraska evidence rules commit the evidentiary question
at issue to the discretion of the trial court, the admissibility of
evidence is reviewed for an abuse of discretion. Id.

III. FACtS
On January 13, 2001, dupree reed and his brother terez reed

attended a party in Omaha, nebraska. A confrontation occurred
between two street gangs, and shots were fired. terez died as a
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result. On the way to terez’ funeral on January 22, robinson told
Courtney nelson and James edwards that he thought Gary
lockett had murdered terez.

After terez reed’s funeral, friends and relatives gathered at the
home of his aunt. A few hours later, dupree reed left the gather-
ing and got into a green Chevrolet tahoe driven by robinson. At
trial, dupree described three other people who were in the tahoe
by their gang names: killer C (nelson), Boomerang (edwards),
and B dub (Antonio Witherspoon). dupree stated that while he
was riding in the tahoe, robinson said he knew who killed terez.
robinson was referring to Gary lockett, whose gang name was
“pipe.” As the tahoe passed a house located in north Omaha,
robinson said, “that’s the house that they be at.”

robinson parked the tahoe, and he and dupree reed got out.
they approached the above-mentioned house by crossing vari-
ous yards. According to dupree, he stayed back by the alley
while robinson jumped a fence and “went on the side [of the
house] by the window.” robinson was standing on something,
but dupree could not see what it was. dupree testified that
robinson was “[r]ight up close” to the house and was looking
in the window.

dupree testified that as he and robinson walked toward the
house, he knew they were going to “shoot it up” because that
is what they had said in the tahoe earlier when they drove past
the house. dupree said that robinson shot first and that he then
started firing. dupree had a .22-caliber handgun, and he fired
six or seven shots at the house. he quit firing because his gun
jammed, but robinson was still shooting. According to dupree,
when they returned to the tahoe, “[robinson] said, he’d kill us
if we say anything.”

edwards testified that while he waited in the tahoe, he heard
numerous shots fired. he heard different noises that did not
sound like they all came from one gun. edwards said that after
he heard the gunfire and saw flashes from the guns, dupree
reed and robinson came running back to the tahoe. When
robinson got into the tahoe, edwards saw a 9-mm Beretta gun
in robinson’s hands. edwards noticed that robinson’s weapon
had fired all its rounds because it was “cocked all the way back.”
he said reed had a .22-caliber “German-style looking gun.”
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edwards claimed to be familiar with guns and to have fired them
before. edwards told robinson that he was not happy with
robinson, and robinson said, “Don’t tell nobody.” edwards tes-
tified: “He, like, threatened to kill people or whatever.”

nelson testified that he met robinson in 1993 and that at that
time, robinson claimed to be affiliated with the “Hilltop Crips”
gang. nelson said he left the funeral reception for terez reed
in the green tahoe driven by robinson. He saw robinson with
a 9-mm handgun, and he saw Dupree reed with a .22-caliber
automatic handgun.

Daniel Lockett was the victim of the above-described shooting.
as he was bending down to put on his shoes in the living room of
his mother’s house in north omaha, he was shot. Lockett’s sister,
teresa Mountain, who was also in the living room, heard at least
15 or 20 shots fired. the gunfire which came through the side
window in the front of the house sounded different than the shots
she heard in the back. she heard the shots in the front before she
heard shots from the back. after the shooting, Mountain shook
Daniel, but he did not respond. according to Mountain, Gary
Lockett was not in the house at the time of the shooting.

Daniel Lockett died as a result of the incident described above.
He sustained four gunshot wounds: one to the right shoulder, two
to the right side of his chest, and one to the right forearm. one of
the bullets passed through the upper lobe of Lockett’s right lung
and then through his heart.

omaha police observed nine bullet holes in the window in the
front of the house where the Lockett shooting occurred. shell
casings from a 9-mm handgun and bullet fragments found at the
scene were determined to have been fired by the same 9-mm
weapon. the bullets retrieved from Lockett’s body were most
consistent with having been fired from a 9-mm handgun. the
police suspected that Daniel Lockett’s murder could have been in
retaliation for the murder of terez reed.

robinson was subsequently charged with first degree murder
in the death of Daniel Lockett, use of a deadly weapon to com-
mit a felony, and possession of a deadly weapon by a felon.
Following a jury trial, robinson was convicted and sentenced to
life imprisonment without parole on the murder charge and two
consecutive sentences of 5 to 10 years’ imprisonment on the use
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and possession charges. Other facts will be presented as they
relate to the individual assignments of error.

Iv. ASSIGnmentS OF errOr
robinson claims, summarized and renumbered, that the trial

court erred when it (1) denied robinson’s motion for mistrial; (2)
allowed the State to introduce evidence of robinson’s going to
houston, texas, and destroying the tahoe; (3) denied robinson’s
motion for further discovery and allowed Courtney nelson, a
jailhouse informer, to testify over robinson’s objection; (4) pre-
cluded evidence of a deal between James edwards, a prosecution
witness, and the government, as well as evidence that edwards
was with Gary lockett when Gary lockett was shot in an inci-
dent not related to the case at bar; (5) precluded robinson from
presenting the testimony of Gary lockett and terrell reed; (6)
excluded evidence concerning the alibi of terrell reed and
keelan Washington; (7) precluded robinson from presenting the
testimony of victor hill, an unavailable witness; (8) violated
robinson’s constitutional rights of due process, confrontation,
and compulsory process by preventing him from presenting a
complete defense; and (9) overruled robinson’s objection during
the State’s closing argument resulting in facts not in evidence
being presented to the jury. robinson also claims the accumula-
tion of errors requires that the convictions be reversed and the
cause remanded for a new trial.

v. AnAlySIS

1. denIed mOtIOn FOr mIStrIAl

robinson claims reversible error in the denial of his motion
for mistrial. the decision whether to grant a motion for mistrial
is within the trial court’s discretion and will not be disturbed on
appeal in the absence of an abuse of discretion. State v. Aguilar,
268 neb. 411, 683 n.W.2d 349 (2004). robinson’s theory of the
case was that dupree and terrell reed murdered daniel lockett
and that keelan Washington had driven dupree and terrell reed
to and from the house where lockett was shot. the State’s the-
ory was that robinson and dupree reed shot into the house
where they believed Gary lockett was located, in retaliation for
terez reed’s death. Gary lockett was a member of the “29th
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Street Bloods” gang and was a suspect in the shooting death of
terez reed.

At the commencement of the present trial, the State told the
jury that it would hear about gangs and the gangster lifestyle, in -
cluding acts of retaliation. the State claimed the evidence would
show that robinson was a member of the “hilltop Gangster
Crips” in 2001 and that he planned to kill Gary lockett in retal -
iation for the death of terez reed. the State claimed that the
shooting occurred because robinson believed that Gary lockett,
a rival gang member, had killed terez reed.

In its opening statement, the defense told the jury there was
no question but that daniel lockett’s death was the result of pre-
vious actions by other individuals. the defense claimed that
robinson was not involved in this murder and that the State’s
case was based entirely upon the testimony of jailhouse inform-
ers, or “snitches,” whose testimony was false.

(a) First trial
In June 2004, robinson was brought to trial, but that trial

ended in a mistrial. In the first trial, Bruce Ferrell of the Omaha
police department testified as to the gang membership of
dupree, terrell, and terez reed; Gary lockett; and others. On
cross-examination, Ferrell stated that as of the time of the first
trial, robinson did not have a gang file with the Omaha police
department. however, based upon his investigation, Ferrell
believed that robinson fit 3 of the 12 criteria evidencing gang
membership. Ferrell based this opinion upon the documents he
saw before the first trial, including field observation cards, and
the fact that robinson associated with known gang members
and was involved in the gang-related shooting of daniel lockett
and another gang-related shooting in 2002. Ferrell had person-
ally investigated the shooting involving robinson in 2002.

(b) present trial
Before Ferrell testified in the present trial, defense coun-

sel moved to preclude the State from presenting evidence of
robinson’s background involving gang crimes. the defense
claimed that robinson’s involvement in a gang-related shoot-
ing in 2002 was not relevant to whether he was in a gang in
2001. Counsel requested the trial court to order the State to tell
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its witnesses that in response to questions of how they deter-
mined robinson was in a gang in 2001, the witnesses were not
to make any statements about the shooting in 2002. the court
sustained this request.

In the present trial, Ferrell testified that he was trained and
specialized in gang identification, recognition, and investiga-
tion, and other law enforcement activities related to gangs. he
stated that gangs existed in the Omaha area in 2001 and that he
was familiar with such gangs. In the northeast precinct, the vast
majority of gang members were Bloods and Crips. these were
street gangs based out of los Angeles, California, that migrated
to Omaha in the late 1980’s, and they were antagonistic toward
each other. the gangs had begun including in their gang names
the names of the streets or the areas in which they lived. In 2001,
the main Crip gangs in Omaha were “the pleasantview/hilltop
group, murdertown, 40th Avenue, 37th Street, 33rd Street, [and]
Small Street.” At that time, the Blood gangs included the 29th
Street Bloods.

Ferrell testified that the Omaha police used a “12-point cri -
teria,” modeled after systems in denver, Colorado, and kansas
City, missouri, to identify and track individuals suspected of
being gang members. part of this criteria included whether the
persons associated with other known gang members, whether
they admitted to being gang members, and whether they were
involved in gang-related crimes. the Omaha police had docu-
mented terrell reed as a suspected member of the pleasantview/
hilltop Crips. Gary lockett was documented as being a member
of the 29th Street Bloods. Courtney nelson was documented as
being a murdertown Crip, as was James edwards.

On cross-examination, Ferrell was asked about his testimony
at the first trial regarding whether police had a gang file on
robinson. Ferrell had testified that at that time, no such file
existed but that there were “field cards” concerning robinson’s
gang activity which were generated in 1998. Ferrell also had
stated that Gary lockett was a suspect in the death of terez reed
and that lockett’s street name was “pipe.”

On redirect, the State asked Ferrell whether the fact that the
police had no gang file on robinson meant that he had not met
the criteria as a suspected gang member in 2001. Ferrell said that
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robinson had met three of the criteria: he associated with known
gang members, he indicated to law enforcement that he was a
gang member, and he was involved in a gang-related crime.

defense counsel objected to Ferrell’s response concerning a
gang-related crime, moved to strike, and moved for a mistrial.
the trial court sustained the objection but overruled the motion
for mistrial. the jury was admonished to disregard the portion of
Ferrell’s testimony regarding robinson’s involvement in a crime.
On further redirect, Ferrell stated that in 2001, the police had not
documented robinson as a gang member, but he fit the gang cri-
teria and had admitted being a “hilltop Gangster.”

Following this redirect, defense counsel offered evidence in
support of the motion for mistrial. Outside the presence of the
jury, Ferrell testified that at the first trial, he stated that robinson
fit the gang-related-crime criteria because of two offenses: the
one with which he was currently charged and a gang-related
shooting in 2002. At the time of the first trial, those were the only
two gang-related crimes involving robinson that the police had
recorded in their gang files.

Ferrell then stated that his present testimony related to a
gang-related crime for which robinson was sent to prison in
1997. he said he did not know about the 1997 crime when he
testified in June 2004. prior to the first trial, Ferrell had not
checked the records of the department of Correctional Services
concerning robinson’s prison record. About 2 weeks before the
present trial, Ferrell retrieved robinson’s penitentiary file,
which showed that in 1997, robinson had committed a robbery
with two other suspected gang members. Ferrell had not told the
prosecutor about the 1997 robbery. he believed the 1997 rob-
bery was a gang-related crime because an Omaha city ordinance
required that if a gang member was a victim, suspect, or witness
to a crime in which gang members were involved, it must be
classified as a gang-related incident.

Following this evidentiary hearing, robinson’s counsel
moved to include the State’s failure to disclose the information
regarding the 1997 robbery as a part of the motion for mistrial.

[5] error cannot ordinarily be predicated on the failure to grant
a mistrial if an objection or motion to strike the improper mate-
rial is sustained and the jury is admonished to disregard such
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material. State v. Quintana, 261 neb. 38, 621 n.W.2d 121 (2001);
State v. Lotter, 255 neb. 456, 586 n.W.2d 591 (1998). the de -
fendant must prove that the alleged error actually prejudiced him
or her, rather than creating only the possibility of prejudice. Id.

robinson argues that jurors may have been improperly per-
suaded that he had a history of being involved not only in gang-
related crimes, but also violent gang-related crimes such as driveby
shootings. robinson claims that Ferrell’s testimony showed
robinson’s bad character as a person who had committed gang-
related crimes in the past and that evidence of other crimes is not
admissible to prove the character of a person in order to show that
he or she acted in conformity therewith. See neb. evid. r. 404,
neb. rev. Stat. § 27-404 (reissue 1995).

the trial court instructed the jury to disregard Ferrell’s state-
ment concerning robinson’s “involvement in a crime.” thus, that
evidence was excluded. the issue is whether Ferrell’s statement
was so damaging that the court’s admonishment could not cure
the prejudicial effect.

A defendant faces a higher threshold than merely showing a
possibility of prejudice when attempting to prove error predi-
cated on the failure to grant a mistrial, especially when, as in this
case, an objection or motion to strike the improper material was
sustained and the jury was admonished to disregard such mate-
rial. See State v. Lotter, supra. robinson must prove the alleged
error actually prejudiced him. See id.

In Lotter, despite an order prohibiting discussion of the defend-
ant’s criminal background, the prosecution asked the defendant’s
girl friend why she had gone to missouri. She answered she had
gone to get money with which to bail the defendant (who had
been incarcerated on an unrelated charge) “ ‘out of jail.’ ” 255
neb. at 494, 586 n.W.2d at 621. defense counsel objected,
moved for mistrial, and asked the court to admonish the jury to
disregard the question and response. As in the present case, the
court admonished the jury to disregard the statement, but over-
ruled the motion for mistrial. We concluded no actual prejudice
had resulted.

this court has not defined the term “actual prejudice” in the
context of the denial of a motion for mistrial. the word “actual”
means “[e]xisting in fact; real.” Black’s law dictionary 38 (8th
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ed. 2004). We have characterized “prejudice,” in the context of
alleged ineffective assistance of counsel, as a reasonable proba-
bility that, but for counsel’s unprofessional errors, the result of the
proceeding would have been different. State v. Williams, 224 neb.
114, 396 n.W.2d 114 (1986). A reasonable probability is a prob-
ability sufficient to undermine confidence in the outcome. Id.

[6] In the context of erroneous jury instructions in a crimi-
nal case, the U.S. Supreme Court has stated that a defendant must
show that he was actually prejudiced; that is, he “must shoulder
the burden of showing, not merely that the errors at his trial cre-
ated a possibility of prejudice, but that they worked to his actual
and substantial disadvantage, infecting his entire trial with error
of constitutional dimensions.” (emphasis omitted.) United States
v. Frady, 456 U.S. 152, 170, 102 S. Ct. 1584, 71 l. ed. 2d 816
(1982). When determining whether an alleged error is so preju-
dicial as to justify reversal, courts generally  consider whether the
error, in light of the totality of the record, influenced the outcome
of the case. See, U.S. v. Wheeler, 322 F.3d 823 (5th Cir. 2003);
Hester v. BIC Corp., 225 F.3d 178 (2d Cir. 2000); State v.
Wildenberg, 573 n.W.2d 692 (minn. 1998); State v. Lyons, 951
S.W.2d 584 (mo. 1997).

the record does not show any misconduct by the prosecution
with regard to Ferrell’s statement about robinson’s involve-
ment in a gang-related crime. nothing indicates that the prose-
cutor’s questioning of Ferrell was improper or that the prose -
cutor was responsible for Ferrell’s response. Before the first
trial, Ferrell had neither obtained nor seen the information from
the department of Correctional Services upon which he con-
cluded that robinson’s 1997 robbery conviction was gang re -
lated. Ferrell did not inform the prosecution of this information
prior to the second trial.

robinson’s motion in limine was intended to preclude testi-
mony of his alleged involvement in a gang-related shooting in
2002, which robinson claimed had no bearing on whether he
was in a gang in 2001. robinson requested an order prohibiting
the State’s witnesses from making any statements about the fact
that he was involved in a shooting in 2002.

the jury was not told the nature of the gang-related crime
that Ferrell mentioned. Ferrell did not describe the 1997 robbery
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or the 2002 shooting to the jury. Furthermore, Ferrell’s state-
ment was not the only mention of gang-related crime at the trial.
evidence showed that the crimes for which robinson was
charged were gang related. throughout the trial, the jury heard
evidence about gangs and gang-related activities and crimes,
much of which was admitted without objection.

In light of the entire record, we conclude that Ferrell’s state-
ment did not prejudice robinson to such extent as to deny him a
fair trial. Other evidence pointed to robinson’s guilt in commit-
ting the crimes for which he was charged. We cannot say that
Ferrell’s statement, which the trial court ordered the jury to dis-
regard, prevented robinson from receiving a fair trial. the dam-
aging effect of Ferrell’s statement was removed by the court’s
proper admonition to the jury. Under these circumstances, the
court did not abuse its discretion in refusing to declare a mistrial.

robinson also argues that the trial court should have granted
his motion for mistrial because the State allegedly did not com-
ply with the rules of discovery. he claims he was not provided
with the information Ferrell had retrieved from the department
of Correctional Services concerning robinson’s 1997 robbery
conviction.

[7] Upon a defendant’s proper request through discovery pro-
cedure, the State must disclose information which is material to
the preparation of a defense to the charge against the defendant.
State v. Harris, 263 neb. 331, 640 n.W.2d 24 (2002). In order
for the defendant to receive a fair trial, requested and material
information must be disclosed to the defendant. Id.

[8] Before it is necessary to grant a mistrial for prosecutorial
misconduct, the defendant must show that a substantial miscar-
riage of justice has actually occurred. Id. the trial court’s dis-
covery order is not included in the record before us. Assuming,
without deciding, that the failure to disclose the 1997 informa-
tion violated a discovery order, we conclude robinson has not
shown that a mistrial was necessary to avoid a substantial mis-
carriage of justice resulting from the alleged discovery violation.

the trial court had broad discretion to enter an order as
it deemed just under the circumstances. See, neb. rev. Stat.
§ 29-1919 (reissue 1995); State v. Surber, 221 neb. 714, 380
n.W.2d 293 (1986); State v. Vicars, 207 neb. 325, 299 n.W.2d
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421 (1980). the court excluded evidence of robinson’s
“involvement in a crime” by instructing the jury to disregard that
tes timony. An evidentiary hearing was then held on robinson’s
motion for mistrial. Specific testimony concerning the 1997
crime was elicited only during the hearing on the motion for mis-
trial, outside the jury’s presence. Clearly, robinson would have
known about the 1997 robbery for which he was convicted and
about his gang affiliation.

While we do not condone Ferrell’s failure to furnish the infor-
mation, robinson has not shown that the outcome of the trial
was altered by belated disclosure of the facts surrounding his
1997 conviction. the trial court did not abuse its discretion in
denying robinson’s motion for mistrial based on the State’s
alleged discovery violation.

2. AlleGed rUle 404 evIdenCe

At trial, the State presented evidence that the day after daniel
lockett was killed, robinson told Courtney nelson he was going
to “kansas or texas” to “get rid of the truck.” nelson testified
that robinson stated he did not want to hear anybody talking
about what he had done the night before and that he would kill
anyone who talked. except for the day after the murder, nelson
had not since seen robinson in possession of the tahoe.

the State’s evidence established that on January 29, 2001, a
green Chevrolet tahoe registered in Omaha to robinson’s grand-
mother was found destroyed by fire in a vacant field in houston.
Further evidence was presented that on January 30, a police offi-
cer saw robinson in kansas City, exiting a bus which had orig -
inated in houston. robinson had a bus ticket purchased in
houston, and he told the officer that he was traveling to Omaha.

robinson moved to preclude the testimony of the kansas City
police officer and the evidence regarding the tahoe. he argues
that such evidence was rule 404 evidence of other crimes, wrongs,
or acts, and he claims the trial court committed prejudicial error
by allowing the State to present this evidence without a hearing as
required by rule 404.

the State claims this evidence was intrinsic to the charged
conduct and was offered to explain the circumstances of the
crimes. It argues that rule 404 was inapplicable and that the evi-
dence was properly admitted without a rule 404 hearing. the trial
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court concluded that the destruction of the tahoe was not a sep-
arate event, but part of the original offense, and showed that
robinson had a consciousness of guilt.

(a) evidence Intrinsic to Charged Crime
[9] Bad acts that form the factual setting of the crime in issue

or that form an integral part of the crime charged are not covered
under rule 404(2). State v. Wisinski, 268 neb. 778, 688 n.W.2d
586 (2004); State v. Aguilar, 264 neb. 899, 652 n.W.2d 894
(2002). In Wisinski, the defendant was charged with burglary.
the State presented evidence that

“approximately ten days after the reported burglary, [the
defendant] was apprehended by Omaha police in a [stolen]
vehicle. After the owner of the vehicle recovered it, he
noticed in it meat in coolers and a computer printer with
paper bearing the name Guaranteed roofing. meat and a
printer were reported taken in the burglary, and Guaranteed
roofing [was] the name of victim’s business.”

State v. Wisinski, 268 neb. at 783, 688 n.W.2d at 591.
On appeal, the defendant asserted that information about the

stolen van in which he was apprehended was evidence of other
crimes subject to rule 404. We concluded that the rule was inap-
plicable because such information was integral to the State’s
case. evaluating the evidence in question, we found that it was

foundational for establishing that [the defendant] was in
possession of the property he was charged with having
stolen and that [the vehicle owner’s] testimony that his truck
had been stolen and that he did not own the items found in
it when it was recovered helped establish that the property
was stolen.

State v. Wisinski, 268 neb. at 785-86, 688 n.W.2d at 592.
[10,11] In the present case, the trial court found rule 404 in -

applicable to evidence that robinson had gone to houston to
destroy the tahoe, because such information was part of the “res
gestae” of the charged conduct. In place of the term “res gestae”
evidence, “[s]ome courts have substituted phrases such as ‘same
transaction evidence’ or ‘ “complete story” principle[.]’ ” U.S. v.
Forcelle, 86 F.3d 838, 841 n.1 (8th Cir. 1996). Such evidence is
often referred to as “intrinsic evidence.” evidence in this category
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“is admissible for the purpose of providing the context in which
the crime occurred.” Id. at 841. this court has explained:

“ ‘ “[W]here evidence of other crimes is ‘so blended or
connected, with the one[s] on trial [so] that proof of one
incidentally involves the other[s]; or explains the circum-
stances; or tends logically to prove any element of the
crime charged,’ it is admissible as an integral part of the
immediate context of the crime charged. When the other
crimes evidence is so integrated, it is not extrinsic and
therefore not governed by rule 404 . . . . As such, prior
conduct that forms the factual setting of the crime is not
rendered inadmissible by rule 404. . . . the State is entitled
to present a coherent picture of the facts of the crime
charged, and evidence of prior conduct that forms an inte-
gral part of the crime charged is not rendered inadmissible
under rule 404 merely because the acts are criminal in their
own right, but have not been charged. . . . A court does not
err in finding rule 404 inapplicable and in accepting prior
conduct evidence where the prior conduct evidence is so
closely intertwined with the charged crime that the evi-
dence completes the story or provides a total picture of the
charged crime. . . .” ’ ”

(Citations omitted.) State v. Wisinski, 268 neb. 778, 785, 688
n.W.2d 586, 592 (2004), quoting State v. Powers, 10 neb. App.
256, 634 n.W.2d 1 (2001), disapproved on other grounds, State
v. Smith, 267 neb. 917, 678 n.W.2d 733 (2004).

robinson argues that the events in question were not part of
the same offense because the “alleged act of burning the truck
occurred a week after the homicide and obviously does not in -
clude any element of the murder charge.” See brief for appellant
at 17. In Wisinski, however, we applied the above-quoted reason-
ing regarding prior conduct to events which occurred 10 days
after the charged conduct, finding those events an integral part of
the crime. Consequently, the time at which the conduct in ques-
tion occurs, although a relevant consideration, is not the deter-
mining factor for finding such conduct intrinsic to the charged
crime. What matters is whether the evidence is so closely inter-
twined with the charged crime that it completes the story or pro-
vides a total picture of that crime. See State v. Wisinski, supra.
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We conclude that evidence of robinson’s returning from
houston and of the tahoe’s being burned in a field in houston
was intrinsic to the crimes for which he was charged. testimony
was given at trial that robinson regularly drove a green
Chevrolet tahoe and that he had driven the tahoe to the scene of
the crime on January 22, 2001. the State presented the evidence
in question “to show that robinson desired to get rid of evidence
which he deemed may be used as evidence against him.” See
brief for appellee at 16. As such, it was integral to the charged
conduct, and the State was entitled to present a coherent picture
of the facts surrounding the crimes charged. the evidence sup-
ported robinson’s statement to nelson that he was going to
texas to “get rid of the truck.” Accordingly, the trial court did
not err in admitting this evidence without first conducting a
hearing pursuant to rule 404.

(b) evidence Showing Consciousness of Guilt
We have concluded that the trial court did not err in admit-

ting this evidence without conducting a hearing pursuant to rule
404. therefore, we decline to address robinson’s arguments
concerning the evidence as showing consciousness of guilt.

(c) Alleged hearsay evidence
robinson argues that if a rule 404 hearing had been held,

the State would have found it difficult to prove robinson went
to houston. he claims that the police officer’s testimony about
the bus ticket was hearsay. the bus ticket was not presented
as evidence.

[12,13] erroneous admission of evidence is harmless error
and does not require reversal if the evidence is cumulative and
other relevant evidence, properly admitted, supports the finding
by the trier of fact. State v. Carter, 255 neb. 591, 586 n.W.2d
818 (1998). If we assume that the trial court should have ex -
cluded the information about the bus ticket as inadmissible hear-
say, such error was harmless because the State presented other
evidence to show that robinson had gone to houston. Courtney
nelson testified that the day after daniel lockett was killed,
robinson told nelson he planned to go to “kansas or texas,”
where he intended to “get rid of the truck.” A houston police
officer tes tified that a green Chevrolet tahoe registered in
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Omaha to robinson’s grandmother was found destroyed by fire
in a vacant field in houston. the kansas City police officer tes-
tified that on January 30, 2001, he saw robinson exiting a bus
arriving from houston. robinson identified himself to the offi-
cer and told the officer he was traveling to Omaha. robinson’s
statements were admissible as nonhearsay under neb. evid. r.
801(4)(b), neb. rev. Stat. § 27-801(4)(b) (reissue 1995). A
statement is not hearsay if it is offered against a party and is the
party’s own statement. State v. Sims, 244 neb. 771, 509 n.W.2d
6 (1993).

3. mOtIOn FOr FUrther dISCOvery

Before trial, pursuant to neb. rev. Stat. § 29-1929 (Cum.
Supp. 2004), the State gave notice to robinson that it intended to
call Courtney nelson, a jailhouse informer, as a witness. Among
other requirements, before testimony of a jailhouse informer may
be admitted at trial, the State must disclose

[a]ll cases known to the state in which the jailhouse in -
former testified or offered statements against a person but
was not called as a witness, whether or not the statements
were admitted as evidence in the case, and whether the jail-
house informer received any deal, promise, inducement, or
benefit in exchange for or subsequent to such testimony
or statement.

See § 29-1929(4).
Upon a defendant’s proper request through discovery proce-

dure, the State must disclose information which is material to
the preparation of a defense to the charge against the defendant.
State v. Harris, 263 neb. 331, 640 n.W.2d 24 (2002). the pros-
ecution must further disclose all material exculpatory evidence,
whether or not such information was requested. See State v.
Dyer, 245 neb. 385, 513 n.W.2d 316 (1994).

In addition to giving notice that it planned to call nelson,
the State provided robinson with a copy of a police report
dated January 18, 2004, which contained information nelson
had volunteered in other matters during a “proffer interview”
on September 17, 2003. the copy given to robinson contained
numerous redactions of the identities of individuals named by
nelson during the interview. robinson moved the trial court to
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either order the State to provide the entire report without redac-
tions or preclude nelson from testifying at trial.

robinson asserts that under § 29-1929(4), “cases” should
include any instances in which a jailhouse informer has offered
statements against another person. See brief for appellant at 21.
he emphasizes that a defendant is “more likely interested in
investigating incidents where information given by the informant
proved to be unreliable or an outright lie.” Id.

the State argued that it had complied with § 29-1929, because
it had redacted only the names of those individuals who were the
subjects of then ongoing police investigations and had not pre -
viously been indicted. the State contended that to reveal such
names would not only disrupt investigations by the police depart-
ment, but would create safety risks for parties involved.

the trial court reviewed the redacted and unredacted versions
of the police report, determined that the State had complied with
§ 29-1929, and overruled robinson’s motion for additional dis-
covery. It concluded that the State was not required to disclose
the redacted names of individuals who had not been charged
with criminal offenses because § 29-1929(4) required the State
to disclose only all known “cases” in which the informer testi-
fied or offered statements against a person.

[14] this court has not previously interpreted § 29-1929.
Statutory interpretation presents a question of law, for which
an appellate court has an obligation to reach an independent
conclusion irrespective of the determination made by the court
below. State v. Griffin, 270 neb. 578, 705 n.W.2d 51 (2005).
Statutory language is to be given its plain and ordinary meaning.
State v. Johnson, 269 neb. 507, 695 n.W.2d 165 (2005).

[15] the word “case” ordinarily means “[a] civil or criminal
proceeding, action, suit, or controversy at law or in equity.”
Black’s law dictionary 228 (8th ed. 2004). the plain language
of § 29-1929(4) requires the prosecution to disclose all instances
in which a jailhouse informer has made statements against a per-
son involved in a “case,” i.e., when a legal charge has been filed
against that person.

We conclude the trial court correctly determined that the State
was obligated to disclose only those instances in which the infor-
mation offered related to a legal charge that had been filed against
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a person. Under the plain meaning of “cases” in § 29-1929(4), the
court did not err in denying robinson’s request for further dis-
covery or in allowing nelson to testify.

4. evIdenCe OF AlleGed deAl BetWeen prOSeCUtIOn

WItneSS And GOvernment And evIdenCe COnCernInG

SUBSeqUent ShOOtInG OF GAry lOCkett

the State moved to prevent robinson from calling James
edwards to testify about proffer statements he gave to the police
regarding his involvement in three bank robberies. It also moved
to preclude evidence that edwards had been with Gary lockett
(daniel lockett’s nephew) during a gang-related incident in
which Gary lockett was shot. robinson wanted to establish that
edwards had a close relationship with Gary lockett. Both situa-
tions occurred over 3 years after the homicide of daniel lockett.
the trial court sustained the State’s motions in limine as to the
above-mentioned evidence.

(a) Alleged deal Involving edwards
robinson wanted to establish that the State had given

edwards immunity regarding the bank robberies. the trial court
determined that evidence of the bank robberies was irrelevant.

[16,17] the existence of an agreement to testify by a witness
under threats or promises of leniency made by the prosecutor is
relevant to the credibility of such witness, and failure to bring
that to the attention of the jury denies the defendant due process
of law. State v. Rice, 214 neb. 518, 335 n.W.2d 269 (1983). An
expectation of leniency on the part of a witness, absent evidence
of any expressed or implied agreement, need not be revealed to
the jury. Id.

In Rice, the defendant claimed the State had failed to disclose
alleged promises of leniency or threats made to induce a witness
to testify against the defendant. the record, however, was de -
void of any proof of the existence of such an agreement. the
witness indicated he wished to testify because he felt things
would go easier for him if he did. however, the witness repeat-
edly denied striking a deal with the prosecution. this court
determined that the witness “simply had an expectation of leni -
ency, and, as such, absent evidence of any expressed or implied
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promise, it need not be revealed to the jury.” Id. at 523, 335
n.W.2d at 273.

In an unrelated federal case, edwards had entered a “proffer
agreement” to obtain leniency with regard to bank robbery and
drug charges in exchange for his testimony in that case. during
the present trial, robinson’s counsel was permitted to separately
depose edwards. edwards repeatedly denied being promised any
deal by the State in exchange for his testimony at robinson’s
trial. regarding the existence of any such deal, edwards said, “I
just know I wasn’t promised nothing.”

Absent evidence of an express or implied agreement, any
impression or expectation of leniency on the part of edwards did
not need to be presented to the jury. See State v. Rice, supra.
therefore, the trial court did not abuse its discretion when it sus-
tained the State’s motion in limine.

(b) details Surrounding Shooting of Gary lockett
robinson further argues that he should have been permitted

to present evidence of a driveby shooting in march 2004 in
which Gary lockett was shot while in the company of edwards.
robinson claims that this evidence showed a close relationship
between edwards and Gary lockett, which the jury should have
considered in order to weigh edwards’ credibility.

[18] robinson argues that “the close relationship between
edwards and [Gary] lockett was only revealed at [edwards’]
deposition taken in mid-trial.” Brief for appellant at 23.
however, the record reveals that edwards testified on direct
examination that he “grew up” with Gary lockett and that Gary
lockett was a “friend” at the time of daniel lockett’s homicide.
On cross-examination, edwards stated that he had known Gary
lockett “[s]ince grade school.” thus, even assuming (without
deciding) that the trial court erred in precluding evidence that
edwards had been with Gary lockett when he was shot, such
error was harmless. the evidence would merely be cumulative.
See State v. McLemore, 261 neb. 452, 467, 623 n.W.2d 315,
328 (2001) (“[w]here the evidence is cumulative and there is
other competent evidence to support the conviction, the im -
proper admission or exclusion of evidence is harmless beyond a
reasonable doubt”).
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5. ASSertIOn OF FIFth Amendment prIvIleGe

By GAry lOCkett And terrell reed

At trial, robinson wanted the jury to know that he had tried to
call Gary lockett and terrell reed as witnesses. the State had
endorsed them as witnesses and then had indicated they would
not be called by the State. their attorneys advised all parties that
if called, lockett and reed would invoke their Fifth Amendment
privilege against self-incrimination. the State moved in limine
to prevent either witness from appearing before the jury because
each planned to assert the Fifth Amendment privilege to all ques-
tions asked by the defense. robinson argued that he wanted to
place lockett and reed on the stand not to argue any inferences
based on their silence, but merely to show the jury that robinson
had called them, because their names had been “floating around
the whole trial.”

robinson requested a hearing outside the jury’s presence for
the trial court to determine if testimony the defense intended to
elicit from Gary lockett and terrell reed was covered by the
Fifth Amendment privilege against self-incrimination. In cham-
bers, defense counsel informed lockett of the questions he would
be asked if he took the stand. lockett replied that he would refuse
to answer such questions on Fifth Amendment grounds. By affi-
davit, reed stated that he would also invoke his Fifth Amendment
right and refuse to answer robinson’s questions. the court ruled
that the Fifth Amendment covered the information robinson
desired to elicit from lockett and reed and refused to compel
them to answer because their answers had the potential to be
incriminating. the court also denied robinson’s request to order
the State to grant use immunity to lockett and reed.

robinson claims the trial court erred in failing to make a
proper inquiry to determine whether the witnesses’ assertion of
their Fifth Amendment privilege was valid, in refusing to allow
the presentation of those assertions to the jury, and in refusing to
require a grant of use immunity for the witnesses.

(a) trial Court’s role in determining Sufficiency of Fifth
Amendment privilege Against Self-Incrimination

[19,20] the state and federal Constitutions provide that no
person shall be compelled to give evidence against himself
or herself of an incriminating nature. See State v. Bittner, 188
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neb. 298, 196 n.W.2d 186 (1972). the Fifth Amendment privi-
lege against compulsory self-incrimination extends not only to
answers that would in themselves support a conviction but like-
wise embraces those which would furnish a link in the chain of
evidence needed to prosecute the claimant. State v. Lotter, 266
neb. 245, 664 n.W.2d 892 (2003). It need only be evident from
the implications of the question, in the setting in which it is
asked, that a responsive answer to the question or an explanation
of why it cannot be answered might be dangerous because inju-
rious disclosure could result. Id. the inquiry is for the court; the
witness’ assertion does not by itself establish the risk of incrim-
ination. Id.

robinson claims the trial court abdicated its role in deciding
the validity of the Fifth Amendment invocation by authorizing a
“blanket assertion” of the Fifth Amendment by Gary lockett and
by terrell reed. See brief for appellant at 27.

In Bittner, this court affirmed the trial court’s decision to
restrict the defendant’s right to cross-examine an accomplice
on the basis of the Fifth Amendment privilege against self-
incrimination. We explained the trial court’s role in determin-
ing the sufficiency of the privilege as follows:

“the witness is not exonerated from answering merely
because he declares that in so doing he would incrimi-
nate himself—his say-so does not of itself establish the haz-
ard of incrimination. It is for the court to say whether his
silence is justified . . . and to require him to answer if ‘it
clearly appears to the court that he is mistaken.’ ”

State v. Bittner, 188 neb. at 300, 196 n.W.2d at 188, quoting
Hoffman v. United States, 341 U.S. 479, 71 S. Ct. 814, 95 l. ed.
1118 (1951).

[21] In Bittner, we reviewed the record and questioned
whether any “possible prejudice appear[ed] [against the witness]
except in regard to the question of whether the witness was a
prostitute,” which “[a]lthough generally forbidden by city ordi-
nance,” did not “constitute a crime under state or federal law.”
188 neb. at 299-300, 196 n.W.2d at 188. Although the record
did not “throw any light on the situation of the witness in this
respect,” we recognized that “the guarantee against compulsory
self-incrimination ‘must be accorded liberal construction in favor
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of the right it was intended to secure.’ ” Id. at 300, 196 n.W.2d
at 188, quoting Hoffman v. United States, supra. thus, we con-
cluded that the trial court had not abused its discretion because
“[i]t [was] entirely possible that such an admission could [have]
constitute[d] a link in a chain of evidence required to convict [the
witness] of some other offense.” State v. Bittner, 188 neb. at 300,
196 n.W.2d at 188.

In the present case, the trial court was required, in the exercise
of sound discretion, to determine whether the witnesses’ claims
of privilege were justifiable. See id. the record indicates that the
court did so. Outside the presence of the jury, the court con-
ducted a lengthy hearing to determine the privilege issue. the
court heard the matters about which defense counsel intended to
question Gary lockett and terrell reed. the witnesses—through
personal appearance, affidavit, and counsel—asserted that they
would invoke their Fifth Amendment right to be silent if ques-
tioned about such matters before the jury. After considering the
arguments from all involved parties, the witnesses’ intentions,
and the relevant case law, the court determined that the informa-
tion robinson desired to elicit from the witnesses was covered by
the Fifth Amendment.

We cannot say the trial court abused its discretion in deter-
mining that the witnesses’ claims of privilege were justifiable.

(b) Invocation of Fifth Amendment in presence of Jury
robinson further claims the trial court erred because it should

have required Gary lockett and terrell reed to assert their Fifth
Amendment privilege in open court. At trial, robinson objected
to the court’s refusal to require the witnesses to assert their priv-
ilege before the jury because he would be denied the opportu-
nity to show that he had subpoenaed witnesses whose names had
been “floating around the whole trial.” he stated that he did not
desire to place the witnesses on the stand so he could “argue to
the jury . . . inferences based on the silence of the individual
invoking the Fifth Amendment.”

On appeal, however, robinson contradicts his statement at trial
by arguing that he was “deprived of having the jury assess the
 logical inferences to be drawn from terrell reed’s assertion of
the privilege.” Brief for appellant at 28. A defendant may not on
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appeal assert a different ground for his objection to the admission
or exclusion of evidence than was offered to the trier of fact. See
State v. Timmens, 263 neb. 622, 641 n.W.2d 383 (2002).

[22,23] notwithstanding robinson’s present argument, we
conclude that the trial court did not abuse its discretion in refus-
ing to make the witnesses assert their Fifth Amendment privilege
in front of the jury. In jury cases, the nebraska rules of evidence
provide that “proceedings shall be conducted, to the extent prac-
ticable, so as to facilitate the making of claims of privilege with-
out the knowledge of the jury.” neb. evid. r. 513, neb. rev. Stat.
§ 27-513 (reissue 1995). the claim of a privilege is not a proper
subject of comment by judge or counsel, and no inference may
be drawn therefrom. Id.

this court has not previously addressed the question of
whether a trial court may exercise discretion to allow the defend-
ant to call witnesses to the stand whom the court knows will in -
voke their Fifth Amendment privilege against self-incrimination.
robinson encourages us to follow the approach suggested in
Gray v. State, 368 md. 529, 796 A.2d 697 (2002). the State
encourages us to follow the approach of U.S. v. Reyes, 362 F.3d
536 (8th Cir. 2004). Although the facts of these cases differ, their
conclusions are consistent. they both conclude essentially the
following: Although a trial court has some discretion in whether
to allow a defendant to call witnesses who will merely invoke
their privilege against self-incrimination, such discretion should
be exercised only in limited circumstances.

In Gray, the defense theory was that another person had com-
mitted the crime. the man in question had been with the victim
before she was killed, and he had told someone that he had killed
the victim. Outside the jury’s presence, the court determined that
the man the defendant had subpoenaed could properly invoke his
Fifth Amendment privilege. the defendant asked the court to
make the witness assert his privilege in front of the jury, but the
court refused, believing it had no discretion to do so.

On appeal, the maryland Court of Appeals concluded that a
trial court has some discretion to consider permitting a defend-
ant in a criminal case to call a witness to the stand to invoke
his Fifth Amendment privilege in the presence of the jury if the
trial court first determines that sufficient believable evidence has
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been presented to make the matter relevant, i.e., evidence of the
possible guilt of such witness. Gray v. State, supra. sufficient
evidence must be presented so that any trier of fact might possi-
bly and reasonably believe that the proposed witness might have
committed the crime instead of the defendant. Id. because the
appellate court reversed on other grounds, it did not determine
whether the trial court had actually abused its discretion in
refusing to compel the witness to assert his Fifth amendment
privilege in front of the jury.

In Reyes, a participant in a drug ring had made statements to
undercover agents linking the defendants to the drug conspiracy.
the defendants called the participant as a witness, but the witness
informed the trial court he would invoke the Fifth amendment as
to all questions. the court held a hearing, inquired of the defend-
ants what questions they planned to ask, determined that the wit-
ness’ assertion of privilege was valid, and prohibited the defend-
ants from calling the witness to the stand.

the eighth Circuit concluded that the trial court had not
abused its discretion when it refused to require the witness to
assert his privilege in the jury’s presence. the eighth Circuit rea-
soned as follows:

Very rarely will [the evidence] rules allow a party to
argue inferences from a witness’s privilege invocation. See
United States v. Doddington, 822 F.2d 818, 822 (8th Cir.
1987) (“[a] defendant does not have the right to call a wit-
ness to the stand simply to force invocation of the right
against self-incrimination in the presence of the jury.”)
(citing United States v. Lyons, 703 F.2d 815, 818 (5th
Cir.1983)). a third party’s privilege invocation is not often
relevant. and even if the party seeking to argue the infer-
ence concocts a reason that the silence may be relevant, the
danger of unfair prejudice usually outweighs the probative
value because there is no way the opponent can test the
meaning attributed to the invocation. [U.S. v.] Deutsch, 987
F.2d [878,] 884 [(2d Cir. 1993)]. on cross-examination, a
witness who is asked why she invoked the privilege will
undoubtedly respond with another privilege assertion.
also, due to the courtroom drama an invocation creates,
the jury is likely to place far too much emphasis upon an
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ambiguous invocation. Id. thus, absent extraordinary cir-
cumstances, trial courts should exercise their discretion to
forbid parties from calling witnesses who, when called,
will only invoke a privilege.

U.S. v. Reyes, 362 F.3d 536, 542 (8th Cir. 2004).
[24] robinson argues that the trial court erred with regard to

terrell reed’s statement because it thought it had no discretion
to require reed to assert his privilege in open court and, there-
fore, the court never engaged in an analysis of the relevance of
reed’s asserting the Fifth Amendment before the jury. We con-
clude that absent extraordinary circumstances, trial courts should
exercise their discretion to forbid parties from calling witnesses
who, when called, will only invoke a privilege. the record does
not show such extraordinary circumstances which might have
given the trial court discretion to permit robinson to call the wit-
nesses just for the purpose of having them invoke their Fifth
Amendment privilege. See U.S. v. Reyes, supra.

In the present case, robinson has not presented sufficient
believable evidence of the possible guilt of terrell reed in the
shooting of daniel lockett. See Gray v. State, 368 md. 529, 796
A.2d 697 (2002). robinson wanted to present statements made
by victor hill to a police officer that terrell reed had told hill
he was planning to retaliate for the murder of his brother and
that reed was carrying a gun when he made the statement.
robinson claimed that hill had refused to testify, and therefore,
robinson wanted the police officer to testify as to hill’s state-
ments. however, that evidence was ruled inadmissible as hear-
say. robinson also wanted to question reed concerning his
whereabouts at the time of daniel lockett’s shooting, but reed
indicated he would refuse to answer such questions on Fifth
Amendment grounds.

the trial court did not abuse its discretion in refusing to
 compel Gary lockett and terrell reed to assert their Fifth
Amendment privilege in front of the jury.

(c) request to Compel State to Grant Immunity
When the trial court refused to require Gary lockett and

terrell reed to testify, robinson asked the court to order the
State to grant immunity to lockett and reed. the State objected
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that granting immunity to these witnesses would jeopardize on -
going investigations. the court denied robinson’s request.

[25,26] trial courts in nebraska do not have inherent authority
to confer immunity. In a criminal proceeding, a court’s authority
to grant immunity to a witness who refuses to testify on the basis
of the privilege against self-incrimination comes from neb. rev.
Stat. § 29-2011.02 (reissue 1995). It provides that

the court, on motion of the county attorney [or] other pros-
ecuting attorney . . . may order the witness to testify . . . .
[n]o testimony or . . . any information directly or indirectly
derived from such testimony . . . may be used against the
witness in any criminal case except in a prosecution for per-
jury, giving a false statement, or failing to comply with the
order of the court.

Id. this statute does not authorize a grant of immunity to a wit-
ness except upon the motion of the prosecuting attorney. State v.
Starks, 229 neb. 482, 427 n.W.2d 297 (1988) (affirming trial
court’s refusal to grant immunity to defense witness after witness
invoked Fifth Amendment privilege).

robinson urges us to adopt the approach taken in Government
of Virgin Islands v. Smith, 615 F.2d 964 (3d Cir. 1980). the third
Circuit determined that a trial court has authority to confer judi-
cial immunity in two situations in which the due process Clause
would compel the granting of immunity to a defense witness.
the first involves a situation in which the government’s decision
against granting immunity is made with the deliberate intention
of distorting the judicial factfinding process. the second situa-
tion arises when the defendant is prevented from presenting ex -
culpatory evidence crucial to the defendant’s case.

In Starks, we did not decide whether the approach set forth in
Smith should be adopted by this court. We stated, however, that
“[a] number of courts have held there is no authority to grant
judicial immunity to defense witnesses.” State v. Starks, 229
neb. at 490, 427 n.W.2d at 302. For a detailed discussion of such
cases, see State v. Starks, supra.

We discussed the rationale against granting judicial use immu-
nity in the following manner:

“As noted by the Second Circuit in [United States v. Turkish,
623 F.2d 769 (2d Cir. 1980)] the two major arguments
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against granting such judicial use immunity are that the
immunity decision would carry the courts into policy assess-
ments which are the traditional domain of the executive
branch, and that the immunity would be subject to abuse.

“We find these arguments persuasive, and agree that the
immunity decision requires a balancing of public interests
which should be left to the executive branch. . . .

“nor are we convinced that any safeguards imposed on
the grant of judicial use immunity adequately reduces the
risk of abuse by co-defendants, co-conspirators, friends, or
employees. Whatever may be gained in fairness in a par-
ticular trial in which true exculpatory evidence may be
obtained only through judicial use immunity, therefore,
may well be lost through the subsequent effect of abuse on
the integrity of the judicial process as a whole. . . .”

State v. Starks, 229 neb. at 490-91, 427 n.W.2d at 302, quoting
United States v. Thevis, 665 F.2d 616 (5th Cir. 1982).

In U.S. v. Serrano, 406 F.3d 1208 (10th Cir. 2005), the court
held that federal district courts do not have inherent authority to
grant use immunity to a defendant’s witnesses. the court noted
that the third Circuit’s ruling in Government of Virgin Islands v.
Smith, supra, had not been followed by any other federal circuit.

In the case at bar, the trial court did not err in refusing to
order the State to grant immunity to the witnesses who invoked
their right against self-incrimination.

6. exClUSIOn OF evIdenCe COnCernInG

AlIBI OF Other SUSpeCtS

robinson’s defense included the theory that it was possible
terrell reed and keelan Washington were with dupree reed at
the scene of daniel lockett’s homicide. robinson asserts the
trial court erred in precluding him from presenting statements
given to police by reed and Washington.

robinson wanted to offer terrell reed’s and Washington’s
statements that they were at a restaurant at the time daniel
lockett was killed. robinson claimed he had a witness who
would impeach reed and Washington’s alleged alibi that they
were at the restaurant at the time of the murder. robinson wanted
to create the inference that reed and Washington could have
been involved in the murder. reed and Washington were close
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friends, and Washington had a green tahoe. At a sidebar, defense
counsel offered to prove that Washington told police he and
terrell reed were at the restaurant at the time of the shooting but
that this alibi had not checked out.

the trial court sustained the State’s hearsay objection.
robinson claims he was unfairly prejudiced because he was
deprived of the opportunity to create the inference that reed and
Washington may have been involved in daniel lockett’s murder.

[27] hearsay is a statement, other than one made by the
declarant while testifying at the trial or hearing, offered in evi-
dence to prove the truth of the matter asserted. Plowman v. Pratt,
268 neb. 466, 684 n.W.2d 28 (2004). See, also, rule 801(3).
robinson argues the statements were not hearsay because they
were not offered to prove that the assertions were true, but that
they were false.

(a) hearsay
the issue is whether the out-of-court statements made by un -

available witnesses were not hearsay because they were offered
for the purpose of proving that such statements were false. In
proceedings where the nebraska evidence rules apply, the
admissibility of evidence is controlled by the nebraska evidence
rules; judicial discretion is involved only when the rules make
such discretion a factor in determining admissibility. State v.
Wisinski, 268 neb. 778, 688 n.W.2d 586 (2004). Where the
nebraska evidence rules commit the evidentiary question at
issue to the discretion of the trial court, the admissibility of evi-
dence is reviewed for an abuse of discretion. Id.

In essence, the State argues that if the out-of-court state-
ments were relevant only if they were true or false, then the state-
ments were hearsay. the State relies upon Brown v. Com., 25 va.
App. 171, 177, 487 S.e.2d 248, 251 (1997), in which the court
declared:

“Whether an extrajudicial statement is hearsay depends
upon the purpose for which it is offered and received into
evidence. If the statement is received to prove the truth [or
falsity] of its content, then it is hearsay and, in order to
be admissible, must come within one of the many estab-
lished exceptions to the general prohibition against admit-
ting hearsay.”
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the State urges us to conclude that the statements at issue were
hearsay because they were offered to prove whether the asser-
tions were true or false. It asks us to adopt such a conclusion
notwithstanding a line of cases suggesting that a statement is not
hearsay when offered to show that the statement is false. Cf.
Alliance Nat. Bank v. State Surety Co., 223 neb. 403, 390 n.W.2d
487 (1986), citing United States v. Adkins, 741 F.2d 744 (5th Cir.
1984). the State argues that these cases typically in volve fraud
charges and that in such cases, the defendant’s own statement is
used against the defendant to show that the statement was false.

robinson offered the statements of terrell reed and
Washington because he claimed they were false. If the statements
were admitted, he would then attempt to impeach such state-
ments by other testimony. robinson wanted to establish that
reed and Washington had lied about where they were at the time
of daniel lockett’s murder. robinson claimed he had a witness
who would testify that reed and Washington were not at the
restaurant at the time of lockett’s murder, but that they arrived
there later in the evening.

In Anderson v. United States, 417 U.S. 211, 94 S. Ct. 2253,
41 l. ed. 2d 20 (1974), the government sought to prove that
 certain parties had engaged in a conspiracy to cast fictitious
votes for candidates for federal, state, and local offices. the evi-
dence at trial showed that by using the power of their office, the
parties convinced election officials to cast false and fictitious
votes on the voting machines and then destroy poll slips so that
the number of persons who had actually voted could not be
determined except from the machine tally. two of the parties,
earl tomblin and John Browning, had given sworn testimony at
a hearing on the election contest. At trial, the prosecution sought
to prove that tomblin and Browning perjured themselves at
the election contest hearing for the purpose of having the fraud-
ulent votes counted and certified. Other coconspirator defend-
ants objected to the election hearing testimony of tomblin and
Browning on the ground that it was inadmissible against them.

After addressing the question of whether the declaration of
one coconspirator could be used against another, the court then
considered whether the out-of-court statements of tomblin and
Browning were hearsay.
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out-of-court statements constitute hearsay only when of -
fered in evidence to prove the truth of the matter asserted.
the election contest testimony of tomblin and browning,
however, was not admitted into evidence in the . . . trial to
prove the truth of anything asserted therein. Quite the con-
trary, the point of the prosecutor’s introducing those state-
ments was simply to prove that the statements were made
so as to establish a foundation for later showing, through
other admissible evidence, that they were false. the ration -
ale of the hearsay rule is inapplicable as well. the primary
justification for the exclusion of hearsay is the lack of any
opportunity for the adversary to cross-examine the absent
declarant whose out-of-court statement is introduced into
evidence. Here, since the prosecution was not contending
that anything tomblin or browning said at the election con-
test was true, the other defendants had no interest in cross-
examining them so as to put their credibility in issue.

Anderson v. United States, 417 U.s. at 219-20.
other federal courts have followed this determination. see,

United States v. Hathaway, 798 F.2d 902 (6th Cir. 1986) (when
statements are offered to prove falsity of matter asserted, there is
no need to assess credibility of declarant of false statement; thus,
no purpose would be served by extending definition of hearsay
to cover statements offered for falsity of matter asserted); United
States v. Pedroza, 750 F.2d 187 (2d Cir. 1984) (testimony was not
hearsay because it plainly was not offered to prove truth of mat-
ter asserted; rather, statement was offered for its patent falsity);
United States v. Adkins, 741 F.2d 744 (5th Cir. 1984) (statements
introduced to prove falsity of matter asserted are not inadmis -
sible as hearsay); United States v. McDonnel, 550 F.2d 1010 (5th
Cir. 1977) (statements introduced not to prove truth of matter
asserted, but to establish foundation for later showing that they
were false).

based upon the reasoning of Anderson v. United States, 417
U.s. 211, 94 s. Ct. 2253, 41 L. ed. 2d 20 (1974), we conclude that
the trial court erred in excluding as hearsay the statements of
terrell reed and Washington. the statements were not offered by
robinson to prove that reed and Washington were at the restau-
rant at the time of Daniel Lockett’s murder.
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[28-30] having concluded that the district court erred in ex -
cluding these statements as hearsay, we must now determine
whether such error was harmless. In a jury trial of a criminal case,
an erroneous evidentiary ruling results in prejudice to a defendant
unless the State demonstrates that the error was harmless beyond
a reasonable doubt. State v. Neal, 265 neb. 693, 658 n.W.2d 694
(2003). In a jury trial of a criminal case, harmless error exists
when there is some incorrect conduct by the trial court which, on
review of the entire record, did not materially influence the jury
in reaching a verdict adverse to a substantial right of the defend-
ant. State v. Freeman, 267 neb. 737, 677 n.W.2d 164 (2004).

harmless error review looks to the basis on which the jury
actually rested its verdict; the inquiry is not whether in a
trial that occurred without the error a guilty verdict would
surely have been rendered, but, rather, whether the actual
guilty verdict rendered in the questioned trial was surely
unattributable to the error.

Id. at 746, 677 n.W.2d at 173. Accord, State v. Miner, 265 neb.
778, 659 n.W.2d 331 (2003); State v. Neal, supra.

We must therefore determine, based upon the entire record,
whether the actual guilty verdict rendered was surely unattribut-
able to the error. See State v. Freeman, supra. We conclude that
the verdict was surely unattributable to the error in excluding the
testimony. the jury knew from the beginning of the trial that
terrell reed was the brother of terez reed, who had been killed
in a gang-related incident the week before daniel lockett was
murdered. the jury also knew that dupree reed was a brother of
terez and terrell reed.

[31] the State’s case was largely based upon the credibility of
three witnesses who testified about the shooting. Witness credi-
bility is not to be reassessed on appellate review. State v. Faust,
269 neb. 749, 696 n.W.2d 420 (2005). dupree reed testified
that he participated directly in the shooting by firing his .22-
 caliber automatic pistol into the house in which daniel lockett
was shot. he testified that robinson had stated he thought Gary
lockett murdered terez reed. dupree reed tes tified that he and
robinson had driven in robinson’s green tahoe to a residence
where robinson thought Gary lockett would be present and that
robinson shot through the window of the house.
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Courtney nelson testified regarding the incident. nelson said
robinson told him that he thought Gary lockett killed terez
reed and that Gary lockett was affiliated with a rival gang.
When robinson got in the tahoe to leave the funeral reception,
nelson saw him pull out a 9-mm pistol. James edwards also tes-
tified to his observations of robinson on the night daniel lockett
was shot. After robinson and dupree reed fired their guns into
the residence, edwards saw robinson return to the tahoe with
his 9-mm pistol, and the appearance of the weapon indicated that
all rounds had been fired.

nelson further testified that after daniel lockett’s murder,
robinson stated he was taking the tahoe to kansas or texas to
“get rid of the truck.” A police officer in kansas City observed
robinson getting off a bus from houston and robinson told the
officer he was returning to Omaha. evidence also showed that a
green tahoe belonging to robinson’s grandmother was found
destroyed in a vacant field in houston.

(b) hearsay exceptions and Statements
Against penal Interest

Because we have concluded that the exclusion of the alibi
statements was error but that such error was harmless, it is un -
necessary to address robinson’s arguments that the statements
should have been admitted because they were admissions against
interest or as residual exceptions to hearsay.

7. teStImOny OF vICtOr hIll

Under the residual hearsay exception of neb. evid. r.
804(2)(e), neb. rev. Stat. § 27-804(2)(e) (reissue 1995),
robinson sought to introduce statements made by victor hill
to det. donald Ficenec. hill refused to testify, and robinson
wanted Ficenec to testify to what hill allegedly told him about
terrell reed. three days after daniel lockett was murdered,
hill allegedly told Ficenec that after the murder of terez reed,
terrell reed was carrying a 9-mm pistol and had stated to hill
that he was going to retaliate for the murder of terez. the trial
court refused to admit these statements, because it concluded
that the statements did not bear particularized guarantees of
trustworthiness.
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[32,33] In determining whether a statement is admissible
under rule 804(2)(e), the residual exception to the hearsay rule, a
court considers five factors: a statement’s trustworthiness, mate-
riality of the statement, probative importance of the statement,
interests of justice, and whether notice of the statement’s pro-
spective use as evidence was given to an opponent. State v.
Toney, 243 neb. 237, 498 n.W.2d 544 (1993). An appellate court
will affirm a trial court’s ruling on whether evidence is admissi-
ble under the residual hearsay exception unless the trial court has
abused its discretion. State v. Garner, 260 neb. 41, 614 n.W.2d
319 (2000).

(a) trustworthiness
In determining admissibility under rule 804(2)(e), a court

must examine the circumstances surrounding the declaration in
issue and may consider a variety of factors affecting trustwor -
thiness of a statement. See State v. Toney, supra. hill made his
assertions about terrell reed during a police interview after hill
was arrested on an unrelated matter.

[34] this court has stated that while analyzing the trustwor-
thiness factor in the context of a declaration against penal inter-
est, “[p]articularly relevant to the determination of trustworthi-
ness is whether the declarant was in police custody when the
statement was made, whether the declarant had a motive to mit-
igate his own criminal liability, and whether the declarant made
the statement in response to leading questions.” State v. Hughes,
244 neb. 810, 818, 510 n.W.2d 33, 39 (1993). We explained that
“[t]hese factors are similar to the factors this court has found
 relevant when considering whether a hearsay statement is suffi-
ciently trustworthy to satisfy the residual exception to the hear-
say rule.” Id.

the trial court did not abuse its discretion in concluding that
hill’s statements to Ficenec were not sufficiently trustworthy to
fall within the residual exception to the hearsay rule.

(b) notice of Use of Statement
the record in this case does not indicate that robinson pro-

vided pretrial notice of his intent to rely upon the residual hearsay
exception, and robinson does not assert on appeal that he pro-
vided such notice. rule 804(2)(e) provides in part:
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A statement may not be admitted under this exception un -
less the proponent of it makes known to the adverse party,
sufficiently in advance of the trial or hearing to provide the
adverse party with a fair opportunity to prepare to meet it,
his intention to offer the statement and the particulars of it,
including the name and address of the declarant.

See, also, State v. Castor, 262 neb. 423, 632 n.W.2d 298 (2001);
State v. Boppre, 234 neb. 922, 453 n.W.2d 406 (1990).

[35] during the trial, at a hearing outside the jury’s presence,
defense counsel asserted he was going to ask the trial court to
allow a hearsay statement of victor hill. “[I]t is not enough that
the adverse party is aware of the unavailable declarant’s state-
ment; the proponent of the evidence must provide notice to the
adverse party of his or her intentions to use the statement in order
to take advantage of the hearsay exception in § 27-804(2)(e).”
State v. Boppre, 234 neb. at 952, 453 n.W.2d at 429.

In State v. Leisy, 207 neb. 118, 295 n.W.2d 715 (1980), the
trial court declined to admit an out-of-court statement offered
by the defendant under the residual hearsay exception of rule
804(2)(e). the defendant had not made known to the prosecu-
tion his intent to use the hearsay testimony. On appeal, the de -
fendant argued that the giving of notice was unnecessary because
the prosecutor knew of the declarant’s statement and had not
called the declarant. this court noted that although the prosecu-
tor knew of the statement, “[h]e did not know . . . that the defense
proposed to use [the declarant’s] out-of-court statement.” Leisy,
207 neb. at 129-30, 295 n.W.2d at 723. Affirming the trial
court’s exclusion of the hearsay statement, we held that “the
notice requirement is mandatory.” Id. at 130, 295 n.W.2d at 723.

In State v. Reed, 201 neb. 800, 272 n.W.2d 759 (1978), the
trial court admitted, over a hearsay objection, a statement made
by a young child to an investigating officer at the crime scene.
Although it appeared the child’s statement had circumstantial
guarantees of trustworthiness, we concluded the court erred in
overruling the objection because there had been no compliance
with the statutory conditions. We stated that, among other require-
ments, it did not “affirmatively appear that notice of intention to
use the statement was timely given to the defendant by the State.”
(emphasis supplied.) Id. at 807, 272 n.W.2d at 763.
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In the present case, it does not affirmatively appear from the
record that robinson gave proper pretrial notice to the State of
his intention to use hill’s out-of-court statement under the resid-
ual hearsay exception. In light of the circumstances surrounding
hill’s statement and the fact that robinson did not give pretrial
notice of his intention to use the residual exception to hearsay,
the trial court did not abuse its discretion in excluding the hear-
say statement made by hill to the police detective.

8. AlleGed vIOlAtIOn OF rIGht tO dUe prOCeSS

robinson claims the exclusion of terrell reed’s and victor
hill’s statements deprived him of presenting a complete de -
fense and violated his due process rights under Chambers v.
Mississippi, 410 U.S. 284, 93 S. Ct. 1038, 35 l. ed. 2d 297
(1973). robinson’s claim is without merit.

In Chambers, a third party had confessed, via a sworn written
statement prepared for the defendant’s attorneys, to killing the
victim. this confession was later renounced by the third party.
On three other occasions, this person had admitted to killing
the victim. Because the defendant was prevented from present-
ing this aspect of his defense at trial due to a strict application of
the state’s hearsay rules, the U.S. Supreme Court held that the
defendant had been deprived of a fair trial.

the Court determined the defendant should have been per-
mitted to present the third party’s confessional statements,
which “were originally made and subsequently offered at trial
under circumstances that provided considerable assurance of
their reliability.” Chambers v. Mississippi, 410 U.S. at 300. the
confessions were made spontaneously to close acquaintances
shortly after the murder. each one was corroborated by other
evidence in the case. each was self-incriminatory and against
interest. Finally, “if there was any question about the truthful-
ness of the extrajudicial statements, [the third party] was present
in the courtroom and was under oath. he could have been cross-
examined by the State, and his demeanor and responses weighed
by the jury.” 410 U.S. at 301.

the present case differs from Chambers. there was no evi-
dence providing assurances of trustworthiness for terrell reed’s
and hill’s statements. neither witness was available for cross-
examination by the State. neither witness confessed to killing
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daniel lockett. thus, robinson’s argument is without merit, and
the trial court’s exclusion of the hearsay statements in question
did not deprive him of a fair trial.

9. AlleGed prOSeCUtOrIAl mISCOndUCt

dUrInG ClOSInG ArGUmentS

during closing arguments, the prosecutor made the following
remarks to the jury:

you know, who this case is about has continuously gotten
lost. I don’t know if all you right now can write down that
man’s name. the man’s name is daniel lockett and in this
milieu of gang violence and retaliatory murders, he had
risen above that. he didn’t belong to it, and for that he gets
killed. And you stack his body up next to terez reed and
Samuel hodges [a friend of Courtney nelson] and Antonio
Witherspoon and White Boy [a friend of James edwards],
and the body count rises and it continues to rise.

defense counsel objected to these remarks as improper argu-
ment, but the trial court overruled the objection. robinson claims
the court’s failure to sustain his objection constituted reversi-
ble error.

[36] A prosecutor’s argument must be based on evidence intro-
duced rather than on matters not in evidence. State v. Pierce, 231
neb. 966, 439 n.W.2d 435 (1989). robinson asserts that although
evidence had been presented that hodges and Witherspoon were
dead, no evidence established the death of “White Boy,” and
robinson further asserts that no evidence supported that those
three were homicide victims.

[37,38] We need not determine whether the prosecutor’s com-
ments were improper or inflammatory or whether they were suf-
ficiently prejudicial to constitute error, because the record indi-
cates that robinson failed to preserve this issue for appellate
review in that he failed to move for a mistrial. When a party has
knowledge during trial of irregularity or misconduct, the party
must timely assert his or her right to a mistrial. State v. Fahlk,
246 neb. 834, 524 n.W.2d 39 (1994). One may not waive an
error, gamble on a favorable result, and, upon obtaining an unfa-
vorable result, assert the previously waived error. Id. A party who
fails to make a timely motion for mistrial based on prosecutorial
misconduct waives the right to assert on appeal that the court
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erred in not declaring a mistrial due to such prosecutorial mis-
conduct. State v. Wilson, 252 neb. 637, 564 n.W.2d 241 (1997).

In Fahlk, the State referred to the assertion of marital privilege
in its closing arguments. the prosecutor remarked: “ ‘you didn’t
hear from the third person, did you? It’s [the defendant’s wife].’ ”
246 neb. at 847, 524 n.W.2d at 50. defense counsel objected but
did not move for a mistrial. On appeal, this court opined that the
claim of a privilege was not a permissible subject of comment by
counsel under rule 513, and we considered the comment regard-
ing the assertion of marital privilege to be prosecutorial miscon-
duct. nevertheless, we concluded that the defendant’s failure to
move for a mistrial waived any error resulting from the prosecu-
tor’s misconduct.

In the present case, robinson objected to the prosecutor’s clos-
ing argument, but he did not move for a mistrial based upon the
remarks of the prosecutor. As a result, he has waived any error
resulting from the prosecutor’s remarks.

10. CUmUlAtIve errOr

robinson’s final argument is that the alleged errors committed
by the trial court are not harmless and, taken together, deprived
him of a fair trial. his argument based on the doctrine of cumu-
lative error is without merit.

11. SentenCe OF lIFe ImprISOnment WIthOUt pArOle

the trial court sentenced robinson to life imprisonment with-
out parole for his conviction of first degree murder, which was
classified as a Class IA felony. At the time daniel lockett was
murdered, the penalty for a Class IA felony was life imprison-
ment. See neb. rev. Stat. § 28-105(1) (Cum. Supp. 2000). thus,
the trial court had statutory authority to impose a sentence of
life imprisonment for the first degree murder conviction, but it
lacked authority to add the phrase “without parole.” See State v.
Conover, 270 neb. 446, 703 n.W.2d 898 (2005) (holding that
sentence was erroneous but not void where sentence of life im -
prisonment without parole was imposed for first degree murder
under unconstitutional penalty statute). See, also, State v. Rouse,
206 neb. 371, 293 n.W.2d 83 (1980); Draper v. Sigler, 177 neb.
726, 131 n.W.2d 131 (1964) (both holding that indeterminate
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sentence imposed for crime, where not authorized by statute,
was erroneous but not void).

[39,40] robinson has not assigned as error his sentence on the
murder conviction; however, an appellate court always reserves
the right to note plain error which was not complained of at trial
or on appeal. see State v. Mata, 266 neb. 668, 668 n.W.2d 448
(2003). this court has the power on direct appeal to remand a
cause for the imposition of a lawful sentence where an erroneous
one has been pronounced. State v. Conover, supra. We conclude
that in this case, the erroneous imposition of a sentence of life
imprisonment without parole warrants a remand with directions
that the trial court is to resentence robinson to life imprisonment
for the first degree murder conviction.

VI. ConCLUsIon
the trial court did not commit reversible error as to robinson’s

convictions for first degree murder, use of a deadly weapon to
commit a felony, and possession of a deadly weapon by a felon,
and we affirm the judgments of conviction. We also affirm the
sentences for use of a deadly weapon to commit a felony and use
of a firearm by a felon. However, we vacate the sentence of life
imprisonment “without parole” and remand the cause to the trial
court with directions to resentence robinson to life imprisonment
on the conviction of first degree murder.

affIrmed In part, and In part VaCated

and remanded WItH dIreCtIons

for resentenCIng.

JIm o. keef et aL., on beHaLf of tHemseLVes and aLL otHers

sImILarLy sItUated, appeLLees, V. state of nebraska,
department of motor VeHICLes, appeLLant.
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filed June 16, 2006.    no. s-03-1306.

1. Constitutional Law: Supreme Court: Appeal and Error. Constitutional interpre-

tation is a question of law on which the nebraska supreme Court is obligated to

reach a conclusion independent of the decision by the trial court.
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2. Constitutional Law: States: Actions. although by its terms, the 11th amendment

applies only to suits against a state by citizens of another state, the U.s. supreme

Court has extended the 11th amendment’s applicability to suits by citizens against

their own states.

3. Constitutional Law: Immunity. Congress may abrogate a state’s immunity when

enforcing the 14th amendment.

4. ____: ____. for Congress to abrogate a state’s 11th amendment immunity, it must

(1) unequivocally intend to do so and (2) act under a valid grant of constitutional

authority.

5. Constitutional Law: Statutes: Immunity. for legislation enacted under § 5 of the

14th amendment that reaches beyond the scope of actual guarantees under § 1 to be

classified as remedial and therefore a valid exercise of Congress’ § 5 power, there

must be congruence and proportionality between the injury to be prevented or reme-

died and the means adopted to that end.

6. ____: ____: ____. for congressional abrogation of sovereign immunity, the congru-

ence and proportionality test has two parts. the first part requires examining the leg-

islative history, specifically the congressional findings and purposes, to determine

what specific injury Congress is attempting to address. the second requires the statu-

tory remedy to be congruent and proportional to the injury identified in the congres-

sional findings.

7. Constitutional Law: Statutes: States: Immunity. Congress must fulfill several

requirements to validly abrogate a state’s 11th amendment sovereign immunity: (1)

It must act based on the authority of § 5 of the 14th amendment and expressly indi-

cate its intent to abrogate 11th amendment immunity and (2) Congress must act

only to enforce, not redefine, the 14th amendment. thus, the remedy it prescribes

must be congruent and proportional to specific findings of a pattern of state consti-

tutional violations.

8. Constitutional Law: Immunity: Motor Vehicles: Fees. Congress did not validly

abrogate 11th amendment immunity as it applies to suits for damages involving park-

ing placard fees.

9. Motor Vehicles: Fees: Taxation. a fee for a parking placard is not an illegal tax or a

taking of property without just compensation.

10. Moot Question: Words and Phrases. a case becomes moot when the issues ini-

tially presented in the litigation cease to exist, when the litigants lack a legally cog-

nizable interest in the outcome of litigation, or when the litigants seek to determine

a question which does not rest upon existing facts or rights, in which the issues pre-

sented are no longer alive.

11. Rules of the Supreme Court: Appeal and Error. the rules regarding the man-

ner of presenting a cross-appeal are the same as the rules applicable to an appel-

lant’s brief.

12. Appeal and Error. errors argued but not assigned will not be considered on appeal.

appeal from the district Court for Lancaster County:
bernard J. mCgInn, Judge. reversed and remanded with direc-
tions to dismiss.
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Jon bruning, attorney general, and Lynn a. melson for
appellant.

david W. rowe, of kinsey, ridenour, becker & kistler,
stephen r. senn, of peterson & myers, p.a., and robert g.
fegers, p.L., for appellees.

Hendry, C.J., WrIgHt, ConnoLLy, gerrard, stepHan, and
mILLer-Lerman, JJ., and Hannon, Judge, retired.

ConnoLLy, J.
this appeal presents the question whether under title II of the

americans with disabilities act of 1990 (ada), 42 U.s.C.
§ 12134 (2000), Congress validly abrogated nebraska’s sover-
eign immunity under the 11th amendment. the specific issue is
whether the state of nebraska is immune from being sued for
charging a $3 fee for handicapped parking placards. We deter-
mine that in the context of charging a fee for handicapped park-
ing placards, Congress did not validly abrogate nebraska’s
immunity under the 11th amendment.

baCkgroUnd
the appellees, purchasers of handicapped parking placards,

sued the nebraska department of motor Vehicles (department)
on behalf of themselves and those similarly situated, seeking
(1) recovery of a $3 fee the state charged for the placard, (2) an
injunction enjoining the state from collecting the fee, and (3)
attorney fees and costs. the appellees claim the fee violated the
ada and 28 C.f.r. § 35.130(f) (2000). that regulation prohibits
public entities from charging a fee to recover the costs of acces-
sibility programs designed to assist the disabled.

the department filed an answer and (1) asserted its state
 sovereign immunity and alleged that Congress could not waive
the state’s sovereign immunity from suit, (2) denied that the fee
violated the ada, and (3) raised the statute of limitations as an
affirmative defense. both the department and the appellees
moved for summary judgment, and the appellees moved to cer-
tify the class.

the district court determined that Congress abrogated the
state’s sovereign immunity under title II of the ada. It then
determined that the fee violated the ada and enjoined future

740 271 nebraska reports



collection. the court overruled the department’s motion for
summary judgment, certified the class, and granted partial sum-
mary judgment to the appellees. the department appealed, and
we dismissed for lack of jurisdiction. Keef v. State, 262 neb.
622, 634 n.W.2d 751 (2001). on remand, the court determined
issues concerning the distribution of claims and awarded fees.
the department appealed.

We continued oral argument pending resolution of an appeal
before the U.s. supreme Court involving issues of sovereign
immunity under title II of the ada. see U.S. v. Georgia, 546
U.s. 151, 126 s. Ct. 877, 163 L. ed. 2d 650 (2006). after the
Georgia decision, we ordered supplemental briefing on the effect
of the Georgia decision on this appeal.

assIgnments of error
the department assigns, rephrased and consolidated, that the

court erred by (1) determining that Congress abrogated sover-
eign immunity under the ada, (2) failing to consider whether
the statute of limitations barred the claim, (3) determining that
members of the class had standing, (4) determining the fee vio-
lated the ada and awarding reimbursement and an injunction,
and (5) awarding attorney fees. the department also assigns the
court erred in its rulings affecting reimbursement and distribu-
tion of funds.

the appellees filed a purported cross-appeal that has a sepa-
rately labeled section in their combined brief, but does not in -
clude all required sections, including a separately set out assign-
ment of error. In that section, they argue that the district court
erred by denying them leave to amend their petition.

standard of reVIeW
[1] Constitutional interpretation is a question of law on which

the nebraska supreme Court is obligated to reach a conclusion
independent of the decision by the trial court. Pony Lake Sch.
Dist. v. State Committee for Reorg., ante p. 173, 710 n.W.2d
609 (2006).

anaLysIs
the department contends that Congress did not validly abro-

gate nebraska’s sovereign immunity under the 11th amendment
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from claims under title II of the ada. the 11th amendment pro-
vides: “the Judicial power of the United states shall not be con-
strued to extend to any suit in law or equity, commenced or pros-
ecuted against one of the United states by Citizens of another
state, or by Citizens or subjects of any foreign state.”

[2-4] although by its terms, the 11th amendment applies
only to suits against a state by citizens of another state, the U.s.
supreme Court has extended the 11th amendment’s applicabil-
ity to suits by citizens against their own states. Board of Trustees
of Univ. of Ala. v. Garrett, 531 U.s. 356, 121 s. Ct. 955, 148 L.
ed. 2d 866 (2001). Congress, however, may abrogate the state’s
immunity when enforcing the 14th amendment. Fitzpatrick v.
Bitzer, 427 U.s. 445, 96 s. Ct. 2666, 49 L. ed. 2d 614 (1976).
for Congress to abrogate a state’s 11th amendment immunity, it
must (1) unequivocally intend to do so and (2) act under a valid
grant of constitutional authority. Board of Trustees of Univ. of
Ala. v. Garrett, supra.

Here, the first requirement is not in dispute. Congress has un -
equivocally expressed its intent to abrogate immunity under the
ada. the ada specifically provides in part: “a state shall not
be immune under the eleventh amendment to the Constitution
of the United states from an action in federal or state court of
competent jurisdiction for a violation of this chapter.” 42 U.s.C.
§ 12202 (2000).

the second requirement, however, is in dispute. the question
is whether Congress acted within its constitutional authority by
subjecting nebraska to suits for damages under the ada. In de -
termining whether Congress acted within its authority, we look
to § 5 of the 14th amendment. the principles of state sover-
eignty which the 11th amendment embodies are necessarily lim-
ited by the enforcement provisions of § 5 of the 14th amendment.
Fitzpatrick v. Bitzer, supra. thus, Congress may subject noncon-
senting states to suit when it does so under a valid exercise of
its § 5 power. see id. the Court has stated that Congress’ power
to enforce the 14th amendment includes the authority both to
remedy and to deter violation of rights guaranteed by the amend-
ment by “ ‘prohibiting a somewhat broader swath of conduct,
including that which is not itself forbidden by the amendment’s
text.’ ” Board of Trustees of Univ. of Ala. v. Garrett, 531 U.s. at
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365, quoting Kimel v. Florida Bd. of Regents, 528 U.s. 62, 120 s.
Ct. 631, 145 L. ed. 2d 522 (2000). see, also, City of Boerne v.
Flores, 521 U.s. 507, 117 s. Ct. 2157, 138 L. ed. 2d 624 (1997).

[5] In City of Boerne, the Court found that Congress’ enforce-
ment power under § 5 was limited to enacting remedial legisla-
tion; Congress has no authority to enact substantive legislation
that effectively redefines the scope of the 14th amendment right.
for legislation enacted under § 5 that reaches “beyond the scope
of § 1’s actual guarantees” to be classified as “ ‘remedial’ ” and
therefore a valid exercise of Congress’ § 5 power, see Board of
Trustees of Univ. of Ala. v. Garrett, 531 U.s. at 360, 365, there
must be “congruence and proportionality between the injury to
be prevented or remedied and the means adopted to that end,” see
City of Boerne v. Flores, 521 U.s. at 520.

[6] for congressional abrogation of sovereign immunity, the
congruence and proportionality test has two parts. the first part
requires examining the legislative history, specifically the con-
gressional findings and purposes, to determine what specific in -
jury Congress is attempting to address. the second requires the
statutory remedy to be congruent and proportional to the injury
identified in the congressional findings. Id.

since the district court’s february 29, 2000, order, the U.s.
supreme Court has reshaped the contours of the 11th amendment
immunity under the ada. In Board of Trustees of Univ. of Ala. v.
Garrett, 531 U.s. 356, 121 s. Ct. 955, 148 L. ed. 2d 866 (2001),
the Court held that suits for damages brought by state employees
against a state under title I of the ada are barred by the 11th
amendment.

Garrett involved suits brought by state employees seeking
money damages for violations of the ada. the Court found that
Congress expressed an intent to abrogate 11th amendment im -
munity and proceeded to determine whether Congress had the
power to give effect to that intent. addressing congruence and
proportionality, the Court noted that states are not required by
the 14th amendment to make special accommodations for the
disabled, so long as their actions toward the disabled are ratio-
nal. Board of Trustees of Univ. of Ala. v. Garrett, supra, citing
Cleburne v. Cleburne Living Center, Inc., 473 U.s. 432, 105 s.
Ct. 3249, 87 L. ed. 2d 313 (1985).
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the Court then examined whether Congress had identified a
history and pattern of unconstitutional employment discrimina-
tion against the disabled. Id. examining the legislative history of
the ada, the Court found that Congress had not identified such
a history or pattern sufficient to satisfy the congruence and pro-
portionality test. according to the Court, the congressional rec-
ord showed only general findings of discrimination and that the
great majority of incidents did not involve state activities. such
findings were insufficient to establish a pattern of constitutional
violations to allow abrogation of 11th amendment immunity.
therefore, the Court held that Congress did not validly abrogate
11th amendment immunity.

In 2004, the U.s. supreme Court addressed title II in the con-
text of access to the courts. Tennessee v. Lane, 541 U.s. 509, 124
s. Ct. 1978, 158 L. ed. 2d 820 (2004). the plaintiffs in Lane
were paraplegics who were denied access to the state court sys-
tem because of their disabilities. addressing congruence and pro-
portionality, the Court reviewed the congressional history and
examined the purposes of the ada and title II. the Court then
held that the rights protected by title II included the right of
access to the courts and that Congress had validly abrogated 11th
amendment immunity.

examining the issue, the Court stated that whether title II
validly enforces constitutional rights “is a question that ‘must be
judged with reference to the historical experience which it re -
flects.’ ” 541 U.s. at 523. the Court noted that title II was enacted
“against a backdrop of pervasive unequal treatment in the admin-
istration of state services and programs.” 541 U.s. at 524.

the Court next made reference to specific examples of “sys-
tematic deprivations of fundamental rights,” id., such as (1) laws
prohibiting disabled persons from voting, (2) prohibiting dis-
abled individuals from marrying, (3) prohibiting disabled per-
sons from serving as jurors, (4) instances of unjustified commit-
ment, (4) abuse and neglect of persons committed to state mental
hospitals, and (5) irrational discrimination in zoning decisions.
the Court also noted that other courts’ decisions also docu-
mented “a pattern of unequal treatment in the administration of
a wide range of public services . . . including the penal system,
public education, and voting.” 541 U.s. at 525.
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the Court next focused on specific congressional findings
concerning the exclusion of disabled people from courthouses
because of a lack of elevators, access, or interpretive services.
the Court found that title II’s duty to accommodate was con-
sistent with the due process principle that a state must provide
individuals a meaningful opportunity to be heard in court.
accordingly, the Court determined that title II, as it applied to
the class of cases implicating the fundamental right of access to
the courts, was a valid exercise of Congress’ § 5 authority to
enforce the guarantees of the 14th amendment.

after Lane, a majority of courts limited Lane’s holding to cir-
cumstances involving access to the courts and, in other cases,
continued to follow the principles used in Board of Trustees of
Univ. of Ala. v. Garrett, 531 U.s. 356, 121 s. Ct. 955, 148 L. ed.
2d 866 (2001), to hold that Congress did not validly abrogate
11th amendment immunity under title II of the ada. see, e.g.,
Cochran v. Pinchak, 401 f.3d 184 (3d Cir. 2005), vacated 412
f.3d 500 (3d Cir. 2005); Miller v. King, 384 f.3d 1248 (11th Cir.
2004), vacated and superseded 449 f.3d 1149 (11th Cir. 2006).
the eighth Circuit has also continued to hold that Lane is lim-
ited in scope. see, e.g., Bill M. ex rel William M. v. Nebraska
Dept. H.H.S., 408 f.3d 1096 (8th Cir. 2005) (citing Alsbrook v.
City of Maumelle, 184 f.3d 999 (8th Cir. 1999)), vacated 547
U.s. 1067, 126 s. Ct. 1826, 164 L. ed. 2d 514 (2006). although
the above cases did not deal with a parking placard fee, a pre-
Lane case has applied the congruence and proportionality test to
determine that Congress did not validly abrogate 11th
amendment immunity in the context of a state charging a mini-
mal fee for a parking placard. Brown v. North Carolina Division
of Motor Vehicles, 166 f.3d 698 (4th Cir. 1999).

In 2006, the U.s. supreme Court further addressed title II
in U.S. v. Georgia, 546 U.s. 151, 126 s. Ct. 877, 163 L. ed. 2d
650 (2006). that case involved a disabled prisoner’s title II and
42 U.s.C. § 1983 (2000) claim that he was denied access to prison
facilities and services. although the Court granted  certiorari to
consider whether title II validly abrogates sovereign immunity,
the Court did not squarely address the issue. the Court stated that
the pro se complaint was not clear about what conduct was
alleged in support of the title II claims. the Court discussed
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“actual violations” of the 14th amendment and made it clear
that in those instances, title II validly abrogates 11th amendment
immunity. the court remanded for further determination of which
aspects of the state’s alleged conduct violated title II, the extent
to which the conduct also violated the 14th amendment, and
“insofar as such misconduct violated title II but did not violate
the fourteenth amendment, whether Congress’s purported abro-
gation of sovereign immunity as to that class of conduct is never-
theless valid.” 126 s. Ct. at 882.

[7] In summary, Congress must fulfill several requirements
to validly abrogate a state’s 11th amendment sovereign immu-
nity: (1) It must act based on the authority of § 5 of the 14th
amendment and expressly indicate its intent to abrogate 11th
amendment immunity and (2) Congress must act only to en -
force, not redefine, the 14th amendment. thus, the remedy it
prescribes must be congruent and proportional to specific find-
ings of a pattern of state constitutional violations. see, Tennessee
v. Lane, 541 U.s. 509, 124 s. Ct. 1978, 158 L. ed. 2d 820 (2004);
Board of Trustees of Univ. of Ala. v. Garrett, supra.

CongrUenCe and proportIonaLIty of ada tItLe II
as appLIed to parkIng pLaCards

the department contends that abrogation of sovereign immu-
nity under title II of the ada is not congruent and proportional
to the findings of Congress. It argues that the congressional rec-
ord does not show a pattern of pervasive unconstitutional con-
duct by the states in providing parking services. the appellees
concede that the fee does not constitute a direct violation of their
constitutional rights. they argue, however, that Lane relaxed
and broadened Congress’ ability to abrogate 11th amendment
immunity under its § 5 powers and that parking is in the realm
of public services that Congress was concerned about when
passing the ada.

[8] We determine that Congress did not validly abrogate 11th
amendment immunity as it applies to suits for damages involving
parking placard fees. the holding in Lane was limited by the
Court to when a fundamental right, such as access to the courts,
is at issue. In those cases, the congruence and proportionality test
is met because Congress specifically identified concerns about
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access to the courts and other such fundamental rights, and the
aDa proportionally seeks to remedy the identified constitutional
violations. But such a fundamental right is not at issue in the pres -
ent appeal. Nor is there evidence that Congress specifically noted
concern about modest fees for parking placards when it enacted
the aDa.

When Congress enacted title II, it found widespread discrim-
ination against people with disabilities, but not of the type pre-
sented by this appeal. a fee for parking placards is generally
designed to recover the costs of programs provided for the ben-
efit of disabled people. see, generally, Brown v. North Carolina
Division of Motor Vehicles, 166 f.3d 698 (4th Cir. 1999). the
congressional history does not indicate a concern that minor
fees for parking placards were a form of discrimination or moti-
vated by animus toward the class. see id. Instead, the fee is a
rational cost-recovery measure that can assist the disabled. as
the Brown court noted:

the facts of this case demonstrate how far the structure
of dual sovereignty has been distorted. North Carolina has
maintained a long-standing program designed to benefit
disabled persons through the provision of special parking
spaces. In order to make the program effective, the state
undertook to provide placards to those who were eligible
to use the spaces. to cover the cost of the placards, North
Carolina introduced the most modest of all possible fees—
one dollar per year. a federal agency now seeks to deny the
state even that meager option in administering the state’s
voluntary enforcement efforts. the United states further
insists that the state may be called to answer for this alleged
transgression in federal court. We hold, however, that the
eleventh amendment forbids this course. to interpret
section 5 to abrogate the state’s immunity would be a mark
of profound constitutional disrespect to the role that states
are meant to play within our federal system.

166 f.3d at 708.
We conclude that abrogating 11th amendment immunity under

the aDa to invalidate a fee for a parking placard is not congruent
to the specific findings of Congress, which were concerned with
denial of fundamental rights in providing public services. Nor is
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the remedy proportional to those findings when the fee appears to
be a modest cost-recovery measure and there is no evidence of
animus toward the class.

the appellees argue, however, that the fee affects their access
to the public services addressed in Tennessee v. Lane, 541 U.s.
509, 124 s. Ct. 1978, 158 L. ed. 2d 820 (2004), such as their
ability to gain access to the courts or voting precincts. We decline
to stretch a modest $3 fee into a denial of a fundamental right. a
$3 fee for a movable parking placard is a very different case than
Lane, in which a paraplegic was required to crawl unassisted up
two flights of stairs in order to appear in court. In Lane, the con-
gressional record supported the conclusion that Congress found
a pattern of irrational discrimination. but here, the fee does not
prevent physical entry into a public building and nothing in the
record suggests that members of the class have been denied
access to public accommodations because of the fee. nor is there
evidence that the fee was the result of irrational discrimination.
see Board of Trustees of Univ. of Ala. v. Garrett, 531 U.s. 356,
121 s. Ct. 955, 148 L. ed. 2d 866 (2001). Instead, the fee is a
rational method of modest cost recovery in a program meant to
assist the disabled.

the appellees also argue that under U.S. v. Georgia, 546 U.s.
151, 126 s. Ct. 877, 163 L. ed. 2d 650 (2006), Lane is not lim-
ited solely to cases involving access to the courts and that title
II should be read broadly to abrogate sovereign immunity.
Georgia, however, only held that immunity was abrogated for
actual 14th amendment violations. Here, the appellees concede
that no such violations are at issue. Georgia did not address
when other circumstances might give rise to abrogation of sov-
ereign immunity.

[9] finally, the appellees argue that the fee is an illegal tax
or is a taking of property without just compensation. they con-
tend that such actions are not barred by sovereign immunity. We
determine that there is no valid precedent for the appellees’ argu-
ments and determine that they are without merit.

We determine that Congress did not validly abrogate
nebraska’s 11th amendment immunity when it charged a mod-
est fee for parking placards. accordingly, we reverse.
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InJUnCtIon and deCLaratory reLIef

the appellees argue that equitable claims for injunction and
declaratory relief are not subject to 11th amendment immunity.
therefore, they argue that their equitable claims are still action-
able. We determine, however, that the equitable claims are moot.

[10] a case becomes moot when the issues initially presented
in the litigation cease to exist, when the litigants lack a legally
cognizable interest in the outcome of litigation, or when the lit-
igants seek to determine a question which does not rest upon
existing facts or rights, in which the issues presented are no
longer alive. Johnston v. Nebraska Dept. of Corr. Servs., 270
neb. 987, 709 n.W.2d 321 (2006).

Here, the state has repealed the statute charging the fee. see,
2001 neb. Laws, L.b. 31 (codified at neb. rev. stat. §§ 18-1739
to 18-1741 (Cum. supp. 2004 & supp. 2005)). therefore, there
is no current statute to enjoin. the appellees argue that the fee
was removed because of the lawsuit and could be reinstated if the
state were found to have immunity. but the remote possibility of
reenacting legislation is insufficient.

ConCLUsIon
We determine that Congress did not validly abrogate

nebraska’s 11th amendment immunity under title II. We further
determine that any equitable claims are moot. accordingly, we
reverse, and remand with directions to dismiss; thus, we need not
address the remaining assignments of error.

[11,12] We also do not address the appellees’ purported cross-
appeal. the brief on cross-appeal fails to assign any error. the
rules regarding the manner of presenting a cross-appeal are the
same as the rules applicable to an appellant’s brief. Genetti v.
Caterpillar, Inc., 261 neb. 98, 621 n.W.2d 529 (2001). errors
argued but not assigned will not be considered on appeal.
Demerath v. Knights of Columbus, 268 neb. 132, 680 n.W.2d
200 (2004). We therefore decline to address the merits of the pur-
ported cross-appeal.

reVersed and remanded WItH

dIreCtIons to dIsmIss.
mCCormaCk, J., not participating.
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LesLIe rotH, appeLLee, V.
gary WIese, appeLLant.

716 n.W.2d 419

filed June 16, 2006.    no. s-04-1117.

1. Verdicts: Appeal and Error. In determining the sufficiency of the evidence to sus-

tain a verdict in a civil case, an appellate court considers the evidence most favorably

to the successful party and resolves evidential conflicts in favor of such party, who is

entitled to every reasonable inference deducible from the evidence.

2. Actions: Mental Distress: Proof. to recover for intentional infliction of emotional

distress, a plaintiff must prove (1) intentional or reckless conduct (2) that was so out-

rageous in character and so extreme in degree as to go beyond all possible bounds of

decency and is to be regarded as atrocious and utterly intolerable in a civilized com-

munity and (3) that the conduct caused emotional distress so severe that no reasonable

person should be expected to endure it.

3. Mental Distress. Whether conduct is extreme and outrageous is judged on an objec-

tive standard based on all the facts and circumstances of the particular case. the facts

must be such that when heard, an average member of the community would resent the

actor and exclaim “outrageous!” mere insults, indignities, threats, annoyances, petty

oppressions, or other trivialities that result from living in society do not rise to the

level of extreme and outrageous conduct.

4. ____. In determining whether certain conduct is extreme and outrageous, the rela-

tionship between the parties and the susceptibility of the plaintiff to emotional distress

are important factors to consider.

5. ____. Conduct which might otherwise be considered merely rude or abusive may be

deemed outrageous when the defendant knows that the plaintiff is particularly sus-

ceptible to emotional distress.

6. Mental Distress: Evidence. although outrageous conduct and severe emotional dis-

tress are separate elements of the tort of intentional infliction of emotional distress,

the two are related in that the extreme and outrageous character of the conduct is itself

important evidence that severe emotional distress existed on account of the conduct.

7. Rules of Evidence. In proceedings where the nebraska evidence rules apply, the

admissibility of evidence is controlled by such rules; judicial discretion is involved

only when the rules make such discretion a factor in determining admissibility.

8. Rules of Evidence: Words and Phrases. relevant evidence, as defined by neb. rev.

stat. § 27-401 (reissue 1995), is that which tends to make the existence of any fact of

consequence more or less probable than it would be without the evidence.

9. Jury Instructions: Judgments: Appeal and Error. Whether a jury instruction given

by a trial court is correct is a question of law. When reviewing questions of law, an

appellate court has an obligation to resolve the questions independently of the con-

clusion reached by the trial court.

10. Jury Instructions: Proof: Appeal and Error. to establish reversible error from a

court’s failure to give a requested jury instruction, an appellant has the burden to show

that (1) the tendered instruction is a correct statement of the law, (2) the tendered

instruction was warranted by the evidence, and (3) the appellant was prejudiced by the

court’s failure to give the requested instruction.

750 271 nebraska reports



11. Damages: Proof. Mitigation of damages is an affirmative defense, as to which the

defendant has the burden of proof.

12. Damages: Time. the doctrine of mitigation of damages applies only to postevent

occurrences.

13. Jury Instructions: Appeal and Error. it is not error for a trial court to refuse to give

a requested instruction if the substance of the proposed instruction is contained in

those instructions actually given.

14. Damages: Appeal and Error. the amount of damages to be awarded is a determi-

nation solely for the fact finder, and its action in this respect will not be disturbed on

appeal if it is supported by evidence and bears a reasonable relationship to the ele-

ments of the damages proved.

15. ____: ____. An award of damages may be set aside as excessive or inadequate when,

and not unless, it is so excessive or inadequate as to be the result of passion, prejudice,

mistake, or some other means not apparent in the record.

16. Mental Distress: Damages: Proof. with regard to the amount of damages sustained

in an action for intentional infliction of emotional distress, the plaintiff is simply

required to offer sufficient proof of damages so that the jury could reach its award

without awarding an uncertain, speculative recovery.

17. Directed Verdict: Evidence. A directed verdict is proper at the close of all the evi-

dence only when reasonable minds cannot differ and can draw but one conclusion

from the evidence, that is, when an issue should be decided as a matter of law.

18. Judgments: Verdicts. to sustain a motion for judgment notwithstanding the verdict,

the court resolves the controversy as a matter of law and may do so only when the

facts are such that reasonable minds can draw but one conclusion.

19. Motions for New Trial: Appeal and Error. A motion for new trial is addressed to the

discretion of the trial court, whose decision will be upheld in the absence of an abuse

of that discretion.

Appeal from the District Court for Cuming County: robert b.
eNsz, Judge. Affirmed.

David e. Copple and Michelle M. baumert, of Copple &
rockey, P.C., for appellant.

David A. Domina and timothy G. himes, sr., of Domina Law,
P.C., for appellee.

heNDry, C.J., CoNNoLLy, GerrArD, stePhAN, MCCorMACk,
and MiLLer-LerMAN, JJ.

stePhAN, J.
Leslie roth brought this civil action against Gary wiese, her

paternal uncle, asserting several claims relating to sexual abuse
allegedly committed by wiese between 1967 and 1974. roth
sought damages for her own injuries and as the assignee of her
husband’s claim for loss of consortium. in wiese’s answer, he

roth v. wiese 751

Cite as 271 Neb. 750



denied the claims and asserted various affirmative defenses. prior
to and during a jury trial in the district court for Cuming County,
the court dismissed all claims except for roth’s claim that Wiese
had intentionally inflicted emotional distress upon her by initi -
ating certain communications in 2002. that claim was submitted
to the jury. the jury returned a verdict in favor of roth in the
amount of $150,000, and the district court entered judgment
accordingly. after the district court overruled his motion for a
judgment notwithstanding the verdict or, in the alternative, for a
new trial, Wiese perfected this timely appeal, which we moved to
our docket on our own motion pursuant to our statutory author-
ity to regulate the caseloads of the appellate courts of this state.
see neb. rev. stat. § 24-1106(3) (reissue 1995). We conclude
that there was no reversible error and therefore affirm the judg-
ment of the district court.

I. faCts
roth was born in norfolk, nebraska, in 1963 and resided there

until leaving for college in another city after her 1981 high school
graduation. at the time of trial and for several years prior, roth
lived and worked in La Crosse, Wisconsin, with her husband,
steve roth, their child, and her two children from a previous
 marriage. Wiese, who resides in Wisner, nebraska, is the brother
of roth’s father, who resides in norfolk. Wiese is approximately
10 years older than roth.

roth testified that in 1967, when she was 4 years old, Wiese
began sexually assaulting her during visits to her grandparents’
home in Wisner. she testified that these attacks occurred 150
to 200 times and continued until she was 10 or 11 years old and
strong enough to resist. Wiese was approximately 14 years old
when the assaults began. roth testified that Wiese threatened her
during the assaults, stating that if she fought, “he’d make it hurt
more,” and that if she reported the assaults to her grandparents,
they would hate her, call her a liar, and never want to see her
again. she testified that she did not tell anyone of the assaults at
the time because she feared Wiese. roth stated that during her
adult life, she had only limited contact with Wiese.

In 1998, roth told her psychotherapist monica Lazere of the
attacks. at the time, roth was seeing Lazere for counseling
related to her first marriage, which had ended in divorce. Lazere
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had diagnosed roth with dysthymia, which she described as
“ ‘longstanding depression of less intense proportion than clini-
cal depression, but definitely always a black cloud that is there.’ ”
roth testified that the “secret was eating [her] up inside,” so she
told Lazere about it because she wanted to “get some help.”
Lazere saw roth once in december 1997 and 15 times in 1998,
and the sexual abuse issue came up during the latter sessions.
Lazere was prepared to change the focus of treatment to work
with the issue, and they began some treatment. However, the
treatment was discontinued because roth indicated that she did
not want to deal with the sexual abuse issue and “ ‘felt okay.’ ”
roth told her future husband, steve, about the assaults in approx-
imately february 1999.

While her father was visiting her home in Wisconsin in late
2001, roth told him of the assaults, because she had learned in
therapy that she needed to tell the people that she should have
told at the time of the assaults in order to help her heal. When he
returned to nebraska, roth’s father contacted law enforcement
authorities in Cuming County and reported roth’s allegations
against Wiese.

on april 27, 2002, Wiese telephoned roth at her home in
Wisconsin. according to roth, when she answered the tele-
phone, Wiese said, “ ‘this is your Uncle gary calling and I want
to know what the hell you told your dad.’ ” roth testified that
during this conversation,

every threat that he ever made to me was repeated about
what would happen to me if I told what he had done to me.
He said — he told me that I’d be in trouble, that I’d be
called a liar, that I would get it, that he’d make me regret it.

roth stated that Wiese was very angry and spoke in an intimi-
dating tone. she testified that he said, “ ‘I told you to keep your
mouth shut. What the hell do you think you’re doing? What do
you open your mouth for now after all these years?’ ” roth tes-
tified that Wiese also told her that he knew she had told her
father because the sheriff had been investigating him for sexual
assault. roth told Wiese never to call her again.

roth testified that she was very afraid after the telephone call
and that it brought back all the threats Wiese had ever made to
her, so that “now I live with the threats, and I live in fear that
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he’s going to get me, that no one will believe me, that I’ll be the
liar, that he’d hurt me.” after the call, she was afraid that Wiese
was going to come to her house and harm her or her children.

In approximately may 2002, roth received a letter from
Wiese. In this letter, he stated that he was “sorry for what I did
to you those 30+ years ago.” He also stated that he was going to
be removing himself from the family, and he requested that if
she had “any other demands” of him she should “inform [him]
in writing.” In July, roth received another letter and a card from
Wiese. enclosed in the card was a check for $1,000. the letter
requested that she accept the check “to help in your healing
proccess [sic]. Hopefully some day you will be able to forgive
me. please.” roth had never received a card or a gift of money
from Wiese in the past. on the advice of counsel, roth cashed
the check.

on July 22, 2002, roth’s lawyer sent a certified letter to
Wiese. the letter stated that in order to avert the commencement
of a lawsuit against him, Wiese was to sign an agreement waiv-
ing the statute of limitations and agree to pay roth $125,000.
on July 23, Wiese left a voice message on the roths’ answering
machine. the message stated:

yeah, this message is for Leslie. this is her uncle gary
in Wisner. I got your letter from your lawyer today. yeah,
and I didn’t know it was so easy as all it would take is
$125,000 to satisfy you. Uh, why didn’t you sue for about
ten million cuz I’m not paying you that $125,000. Uh, go
ahead and sue me and uh, here’s a little story for you that
our [pastor] always told us. Uh, cuz I’m sure that $125,000
ain’t gonna make everything all right for ya. ya know there
was this married lady and this guy asked her if he [could]
sleep with her for a million dollars and she said why of
course. then he asked her to sleep with [him] for a dollar
and she said well what kind of woman do you think I am?
I wouldn’t sleep with you for a dollar. He said well we
know what kind of woman you are. We’re just trying to
establish a price. so maybe ya oughta think about that, ya
know, as for $125,000 everything’s gonna be just fine with
ya. Well I don’t think so. so take me to court and sue me.
I’m willing to go. good bye.
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roth testified that she found the message shocking, hideous,
degrading, insulting, and berating. Her husband, steve, was irate,
and he immediately called the number that Wiese had called
from and left a message telling Wiese never to call again.

Later that day, Wiese left three additional messages on the
roths’ answering machine. the first told steve to be a “real
man” and call Wiese back. the second, recorded just minutes
later, stated:

yeah, steve, gary again. you are right. there is some-
body sick and it’s not me and she needs help bad. but at
least I admit I made a mistake 35 years ago and uh, it got
corrected back then. at least I’m not ruining young girls’
lives today like Leslie and her dad have done to my wife’s
family so if you’ve got any complaints, I wish you’d hurry
up and get this thing into court and sue me so we can drag
everybody into court and get this thing settled because I
would like to get on [with] my life with my wife and daugh-
ter. and if you don’t want to get on with your life, that’s
fine with me. but at least let us get on with ours so get this
thing into court, get me sued, and let’s get this thing settled
once and for all. thank you much [sic] for your time.

the third message was left approximately 2 hours later:
yeah, steve, ya there? pick up. (long pause) Well since

you won’t pick up steve, I guess, you can tell your wife to
call her father and tell him he should be real proud of him-
self for what he’s done to my wife’s family and their three
little girls out in Wisconsin. you think you’ve got explain-
ing to do, I figured you’d already talked to them about what
an asshole I was. so they got three little girls out there that
uh, they gotta explain to for something that they shouldn’t
have to be explaining to because I got a . . . cuz Leslie’s got
a dad that ruined their three lives so I . . . tell Leslie to call
him and tell him to be real proud of himself. thank you
very much. (long pause) oh yeah steve, by the way, I was
a juvenile when this happened. I got a half an excuse. I
don’t know what your wife and her father’s excuse is.

roth testified that these contacts from Wiese brought memo-
ries of everything he had done to her since she was 4 years old
“flooding back.” because of her fears, roth installed a caller
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identification device on all of the telephones in her home and
instructed her children not to answer unless they recognized the
number calling. she changed the locks on her doors and began
dead-bolting the doors every night. she became very guarded
about the children going anywhere alone and also purchased a
handgun and learned how to use it. In addition, she and steve
relocated to a new home and obtained an unlisted telephone
number, all so that Wiese could not find her.

roth testified that after the contacts from Wiese, she had dif-
ficulty falling asleep and staying asleep. she would have night-
mares about Wiese assaulting her or her daughters. she acknowl-
edged on cross-examination that she had experienced some
difficulty sleeping prior to the april 2002 telephone call and that
her nightmares prior to that date involved the same subject mat-
ter as the nightmares she had experienced after the call. she
stated, however, that the nightmares had become more frequent.

roth testified that she sold advertising on commission, and
there was evidence that her income decreased after the contacts
by Wiese. In addition, steve testified that prior to the contacts
from Wiese, roth had a positive, friendly personality, but after-
ward, she was depressed and negative. following the contacts,
roth began using alcohol on a daily basis and would come home
from work and go to sleep. roth did not interact with her chil-
dren as she had previously and became short-tempered. steve
also testified that their marital relations had decreased in fre-
quency after the contacts.

after the contacts by Wiese, roth initially attempted to cope on
her own with “all the memories that came flooding back,” but
eventually resumed counseling with Lazere in march 2003 and
informed her of the 2002 contacts by Wiese. roth described the
telephone calls and letters she received from Wiese as “ ‘bizarre’ ”
and told Lazere that she was very fearful for her children. roth
told Lazere how Wiese had terrified her as a little girl by saying
she would lose her grandmother and how she felt that way again,
“ ‘as if he was right in her living room having all this power over
her.’ ” according to Lazere, roth’s reactions were not atypical
of a sexual abuse victim who had been untreated. In fact, Lazere
opined that the contacts by Wiese were “ ‘bringing all of these
issues right to the surface again . . . as if she were in danger right
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now.’ ” Lazere testified that untreated victims of sexual abuse
can “ ‘jump right back into the memories of what they felt like at
that time and feel very vulnerable and very frightened.’ ” roth
reported to Lazere that she had stomach aches, that she felt nau-
seous, that she was losing weight, that she was nervous, and that
she could not sleep. Lazere referred roth to a psychiatrist for anx-
iety medication and then helped roth deal with her anxiety.

Lazere diagnosed roth with posttraumatic stress disorder,
which she described as

“a reaction to an event that is so out of the ordinary that the
body doesn’t know how to cope with it. and if she has not
developed coping skills with it, then — then she would not
have the control to keep it in a time frame that — it also
keeps you in a time warp of the time when it occurred and
— and it’s most easily explained when you look at war vet-
erans, when they just even smell something that smelled
like it was in part of their — their war experience, where
they had a horrible experience, if they just smell that, it’s as
if they’re back there, and there’s nothing — everything in
between gets moved away because it’s almost — because it
almost becomes a part of their — of their — it’s just a deep
part of the person.”

Lazere stated that she was treating roth by helping her to put
things into a current timeframe and that she hoped roth would
continue to improve in her healing in the future. Lazere testified
that roth was in the second of three stages experienced by a
 sexual abuse victim and was beginning to share her abuse with
others and develop a support system but had not reached the
stage of full healing and had not ended treatment. on cross-
examination, Lazere acknowledged that she was aware of liti -
gation between roth and Wiese and stated that from march to
november 2003, much of the anxiety experienced by roth was
related to events with respect to the litigation. Lazere noted,
however, that all of roth’s worries were ultimately related to the
sexual abuse. she clarified on redirect that her treatment of roth
during 2003 was not limited to the effects of litigation.

david a. Van dyke, a psychiatrist associated with Lazere’s
practice, also testified by deposition regarding his treatment of
roth. Van dyke interviewed roth on several occasions, beginning
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in march 1998. at that time, he diagnosed her with an adjustment
disorder relating to her failed first marriage. He suggested med-
ication to address her difficulty sleeping, and shortly thereafter, he
prescribed an antidepressant. Van dyke had no professional con-
tact with roth from June 1998 to march 2003.

In 2003, roth reported to Van dyke that she was experiencing
anxiety to the extent that she felt disassociated. she told him that
Wiese had filed suit against her for slander. she also reported that
she had filed suit against Wiese. Van dyke diagnosed roth at that
time with adjustment disorder with severe anxiety and depres-
sion. He opined that roth’s disorder was caused by the suit filed
against her and the fact that her grandmother was turning against
her. Van dyke’s last meeting with roth was in august 2003.

rosanna Jones-thurman, a clinical psychologist licensed in
nebraska and Iowa, testified on behalf of Wiese. thurman per-
formed a “detailed assessment of post-traumatic stress”
(daps) test and a “minnesota multiphasic personality
Inventory” (mmpI) test on roth. the tests were conducted after
a 1-hour clinical interview on december 5, 2003. during the
interview, roth reported that Wiese had been harassing her and
leaving  messages, but did not give specific dates. roth reported
that she felt she was reliving some things and that she had some
specific memories of things that had happened or things Wiese
had said to her.

thurman explained that the mmpI is a personality test that
also tells whether an individual is significantly depressed or anx-
ious. daps is a test that assesses whether a person has a post-
traumatic stress disorder or an acute stress disorder. thurman
explained that roth’s mmpI revealed elevations of depression,
paranoia, psychothemia, schizophrenia, and social introversion.
based on these findings, roth would be tense and irritable, de -
pressed, introverted, and have trouble trusting others. thurman
explained that psychothemia is a condition of physical symptoms
caused by anxiety, such as headaches and stomach aches.

With respect to the daps test, roth met the criteria for post-
traumatic stress disorder. although thurman conceded the valid-
ity of the test results, she noted that the daps test is very trans-
parent and that roth’s results seemed slightly overexaggerated.
based on this testing, thurman diagnosed roth with generalized
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anxiety disorder and dysthymic disorder, a chronic, irritable
depression.

terry davis, a psychiatrist and lawyer practicing forensic
 psychiatry, also testified on behalf of Wiese. davis reviewed
Lazere’s records, Van dyke’s records, and some of roth’s other
medical records. He also reviewed the pleadings and court fil-
ings, the depositions of roth and steve, and thurman’s report.
davis interviewed roth for 11⁄2 hours on december 5, 2003. roth
reported to him that she was involved in a lawsuit against Wiese
as a result of sexual abuse she suffered as a child. she told him
that she had had ongoing problems over a 30-year period as a
result of the abuse. she also stated that whenever she received
correspondence related to the lawsuit, she would get panic
attacks. roth did not tell davis about the april 2002 telephone
call or the subsequent messages left by Wiese. roth described
her childhood to davis as “typical,” although she had previously
indicated in therapy that her childhood was very difficult.

during the interview with davis, roth was “guarded.” When
she discussed the sexual abuse, she was “flat and blank.”
However, when she discussed the stress of the lawsuit, she be -
came very emotional and started crying. davis also reported that
roth appeared “honestly quite paranoid” that Wiese would some-
how “track her down.” based on all the information available to
him, davis diagnosed roth with an adjustment disorder with
mixed anxiety and depressed mood. He explained that this was a
temporary reaction to situational stressors. He also diagnosed
roth with a personality disorder based on “traits of paranoid, bor-
derline, and obsessive/compulsive personalities.” He opined that
her adjustment disorder was caused by the stress of the lawsuit
against Wiese and that the personality disorder had its roots “in
childhood.” He opined that the adjustment disorder would resolve
upon completion of the lawsuit and that the personality disorder
would decrease in terms of severity as she reached middle age.

on cross-examination, davis admitted that victims of early
childhood sexual abuse can be more susceptible to emotional
pain and emotional injury than someone who was not sexually
abused as a child. He also acknowledged that he knew at the time
he interviewed roth that Wiese had filed a separate lawsuit
against her, and he subsequently learned that Wiese had filed a
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suit against roth’s father. davis emphasized, however, that the
stress experienced by roth was not related to those other lawsuits.

Wiese testified in his own behalf. He stated that he had tele-
phoned roth’s home in Wisconsin on april 27, 2002, in an effort
to contact roth’s father, who he believed was visiting roth at the
time. He denied making the statements and threats attributed to
him by roth in this conversation. He admitted, however, that he
had sexually assaulted roth one time during their childhood,
when he was 14 years old. He stated that he made the July 23 tele-
phone call after receiving the demand letter from roth’s lawyer
because he was “shocked and dismayed” that a family member
would try to “blackmail” him. He then returned steve’s call later
that day because he was “frustrated that nobody would communi-
cate with me.”

Wiese testified that during roth’s adult life, their families
exchanged Christmas cards, and that she sent photographs of her
family. His wife corroborated his version of the april 27, 2002,
telephone call and testified that they had received cards and pho-
tographs over the years from roth. she admitted, however, that
they had received no correspondence from roth after she mar-
ried steve.

II. assIgnments of error
Wiese assigns, restated, that (1) there was insufficient evi-

dence to sustain the verdict, (2) the damages were excessive, (3)
the district court erred in overruling his objections to jury instruc-
tion no. 9 and in refusing to give requested instructions regarding
mitigation of damages and the definition of extreme and outra-
geous conduct, (4) the district court erred in admitting evidence
regarding prior sexual contact and other pending litigation be -
tween the parties, and (5) the district court erred in overruling his
motion for directed verdict, motion for judgment notwithstanding
the verdict, and motion for new trial.

III. anaLysIs

1. sUffICIenCy of eVIdenCe

(a) standard of review
[1] In determining the sufficiency of the evidence to sustain a

verdict in a civil case, an appellate court considers the evidence
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most favorably to the successful party and resolves evidential
conflicts in favor of such party, who is entitled to every reason-
able inference deducible from the evidence. Genthon v. Kratville,
270 neb. 74, 701 n.W.2d 334 (2005); Smith v. Colorado Organ
Recovery Sys., 269 neb. 578, 694 n.W.2d 610 (2005).

(b) analysis
[2] to recover for intentional infliction of emotional distress,

a plaintiff must prove (1) intentional or reckless conduct (2) that
was so outrageous in character and so extreme in degree as to go
beyond all possible bounds of decency and is to be regarded as
atrocious and utterly intolerable in a civilized community and
(3) that the conduct caused emotional distress so severe that no
reasonable person should be expected to endure it. see Brandon
v. County of Richardson, 261 neb. 636, 624 n.W.2d 604 (2001).
Wiese contends that the record supports neither a finding that
his conduct was outrageous nor a finding that roth suffered
severe emotional distress.

(i) Relevant Conduct
before addressing the question of whether Wiese’s conduct

was so outrageous in character and extreme in degree as to be
actionable, we must identify the specific conduct in question.
the jury was instructed that roth had the burden of proving that
Wiese contacted her by telephone and mail in april 2002 and
thereafter and that this conduct was intentional or reckless. this
conduct includes the initial telephone call which Wiese made to
roth on or about april 27, as to which there is sharply conflict-
ing testimony. It also includes the letter sent by Wiese to roth
in may; the card, note, and check sent in July; and the recorded
telephone message which Wiese left for roth on July 23.

Wiese argues on appeal that the conduct at issue does not
include the recorded telephone messages Wiese left for steve on
July 23, 2002, or a letter and recorded telephone messages which
Wiese directed to roth’s father, because these communications
were not made directly by Wiese to roth. Wiese has not assigned
error with respect to the admission of the evidence relating to
these communications. We conclude that the letter to roth’s
father and all recorded telephone messages are properly consid-
ered as a part of the conduct in question. the relevant inquiry is
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not the identity of the person to whom the conduct was directed,
but whether harm to the plaintiff as a result of the conduct was
foreseeable. see Nichols v. Busse, 243 neb. 811, 503 n.W.2d 173
(1993). each communication at issue here relates to the subject
matter of the initial telephone conversation between Wiese and
roth. the telephone messages were left for steve on the family’s
home voice mail system, where it was likely that roth would
hear them or otherwise become aware of their content. It was
similarly foreseeable that roth would learn of Wiese’s commu-
nications to her father. We conclude that the jury was entitled to
consider all of the aforementioned conduct with respect to roth’s
claim against Wiese.

(ii) Nature of Conduct
[3-5] Whether conduct is extreme and outrageous is judged

on an objective standard based on all the facts and circumstances
of the particular case. Heitzman v. Thompson, 270 neb. 600,
705 n.W.2d 426 (2005); Brandon, supra. the facts must be such
that when heard, an average member of the community would
resent the actor and exclaim “ ‘outrageous!’ ” Heitzman, 270
neb. at 605, 705 n.W.2d at 431. accord restatement (second) of
torts § 46, comment d. (1965). mere insults, indignities, threats,
annoyances, petty oppressions, or other trivialities that result
from living in society do not rise to the level of extreme and out-
rageous conduct. Heitzman, supra; Brandon, supra. In determin-
ing whether certain conduct is extreme and outrageous, the rela-
tionship between the parties and the susceptibility of the plaintiff
to emotional distress are important factors to consider. Brandon,
supra. Conduct which might otherwise be considered merely
rude or abusive may be deemed outrageous when the defendant
knows that the plaintiff is particularly susceptible to emotional
distress. Id.

In Brandon v. County of Richardson, 261 neb. 636, 624
n.W.2d 604 (2001), we determined as a matter of law that a
sheriff’s use of crude and dehumanizing language when inter-
viewing the victim of a sexual assault constituted actionable
extreme and outrageous conduct. another example of conduct
held to be actionable was the refusal of a funeral home to release
a body until the widow paid a $490 embalming fee. Dale v.
Thomas Funeral Home, 237 neb. 528, 466 n.W.2d 805 (1991).
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In Nichols, supra, we also found actionable conduct when a per-
son who had left a seriously injured passenger to die after a
motor vehicle accident called the mother of the passenger and
reported that her daughter had stolen the vehicle. In Foreman v.
AS Mid-America, 255 neb. 323, 586 n.W.2d 290 (1998), we
held that name-calling and other harassment of nonunion re -
placement workers did not constitute actionable extreme and
outrageous conduct. In Hassing v. Wortman, 214 neb. 154, 157,
333 n.W.2d 765, 767 (1983), we stated that it was “doubtful”
that the defendant’s harassment of his former spouse concerning
her current spouse amounted to extreme and outrageous con-
duct, noting that he did not threaten her safety; however, the
case was decided on other grounds.

Considered in the light most favorable to roth, as our standard
of review requires, the evidence demonstrates that prior to the
conduct in question, Wiese had sexually abused roth on numer-
ous occasions when she was a child and threatened her in order to
secure her silence concerning the abuse. then, 30 years later, he
contacted her by telephone at her home and angrily berated her
for reporting the abuse, repeating the same threats he had made
previously. subsequently, he sent her letters begging for forgive-
ness and then left a message on her answering machine essentially
comparing her to a prostitute. In light of the evidence that roth
was the victim of past sexual abuse perpetrated by Wiese and thus
particularly susceptible to emotional distress, we conclude that
the evidence was sufficient to support a finding that Wiese’s con-
duct in 2002 was “so outrageous in character and so extreme in
degree as to go beyond all possible bounds of decency and is to
be regarded as atrocious and utterly intolerable in a civilized com-
munity.” see Brandon, 261 neb. at 656, 624 n.W.2d at 620-21.

(iii) Severity of Emotional Distress
[6] roth had the burden to prove that Wiese’s conduct sub-

jected her to mental distress “ ‘so severe that no reasonable per-
son should be expected to endure it.’ ” see Nichols v. Busse, 243
neb. 811, 817-18, 503 n.W.2d 173, 179 (1993). the endurabil-
ity of the distress is a factual question for the jury; absent a com-
plete lack of evidence on the issue we will not disturb the jury’s
finding. Id. although outrageous conduct and severe emotional
distress are separate elements of the tort of intentional infliction
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of emotional distress, the two are related in that the extreme and
outrageous character of the conduct is itself important evidence
that severe emotional distress existed on account of the conduct.
see Brandon, supra.

In other factual circumstances, we have held that embarrass-
ment, humiliation, anger, and nervousness did not amount to se -
vere emotional distress caused by outrageous conduct. see, Dale
v. Thomas Funeral Home, 237 neb. 528, 466 n.W.2d 805 (1991);
Hassing v. Wortman, 214 neb. 154, 333 n.W.2d 765 (1983).
However, in Nichols, we held that the plaintiff’s adjustment dis-
order/stress syndrome which resulted in hypersomnia, insomnia,
recurring nightmares, anxiety attacks, depression, and headaches
requiring prescription medication and counseling was sufficient
to support a finding of severe emotional distress.

Here, the record discloses that after receiving the initial tele-
phone call from Wiese, roth had trouble sleeping, had night-
mares, became fearful of her children going out, bought a gun,
and relocated to a new home. there was evidence that she began
using alcohol on a daily basis, that she began sleeping after work
and failing to interact with her family, and that her income suf-
fered due to an inability to concentrate. expert testimony estab-
lished that she suffered from posttraumatic stress disorder and
chronic depression.

some evidence in the record attributes roth’s emotional prob-
lems to the actual sexual abuse and/or to stress experienced by
roth as a result of the lawsuit against Wiese, rather than to
Wiese’s 2002 contacts. Lazere testified that roth’s symptoms
were caused at least in part by the original sexual abuse and her
failure to get treatment for that abuse. Lazere also testified, how-
ever, that roth’s symptoms were a result of Wiese’s harassment in
2002 and that her emotional response to Wiese’s renewed contacts
was not atypical of a sexual abuse victim, because the contacts
essentially caused her to go back in time and relive the assaults.
although roth had some trouble sleeping and some depression
before Wiese contacted her in 2002, the record reflects that these
symptoms intensified after those contacts. It further reflects that
her fear for the safety of her children, her inability to concentrate
at work, her desire to own a handgun, and her decision to relocate
to a new home all developed after the contacts. We conclude that
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the evidence is sufficient to support a finding that roth sustained
severe emotional distress primarily caused by Wiese’s extreme
and outrageous conduct as discussed above. see Nichols, supra
(upholding jury verdict for plaintiff where evidence established
severe emotional distress was primarily caused by extreme and
outrageous intentional or reckless conduct of defendant).

2. eVIdentIary rULIngs

(a) standard of review
[7] In proceedings where the nebraska evidence rules apply,

the admissibility of evidence is controlled by such rules; judicial
discretion is involved only when the rules make such discretion
a factor in determining admissibility. Gerhold Concrete Co. v. St.
Paul Fire & Marine Ins., 269 neb. 692, 695 n.W.2d 665 (2005);
Kvamme v. State Farm Mut. Auto. Ins. Co., 267 neb. 703, 677
n.W.2d 122 (2004).

(b) analysis
[8] Wiese argues that the district court erred in overruling

his relevance objections and permitting roth to testify concern-
ing the nature and frequency of the sexual abuse. relevant evi-
dence, as defined by neb. rev. stat. § 27-401 (reissue 1995), is
that which tends to make the existence of any fact of conse-
quence more or less probable than it would be without the evi-
dence. Borley Storage & Transfer Co. v. Whitted, ante p. 84, 710
n.W.2d 71 (2006); Blue Valley Co-op v. National Farmers Org.,
257 neb. 751, 600 n.W.2d 786 (1999). the 2002 communica-
tions which form the basis of roth’s claim against Wiese refer
specifically to the prior sexual abuse. the nature and frequency
of that abuse is relevant to the issue of whether the communica-
tions constituted outrageous conduct and resulted in severe emo-
tional distress. this is particularly so in light of Lazere’s testi-
mony that the 2002 communications caused roth to relive the
memories of the previous trauma and feel “ ‘extremely vulnera-
ble [and] extremely frightened.’ ” the district court did not abuse
its discretion in permitting roth to testify regarding her specific
recollection of the abuse.

Wiese also contends that the district court erred by permitting
roth’s counsel on cross-examination of davis to elicit his aware-
ness of lawsuits brought by Wiese against roth and her father,
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over Wiese’s relevance objection. this line of cross-examination
was prompted by davis’ testimony on direct examination that
roth’s adjustment disorder was caused “by the fact that she is
involved in a lawsuit against her uncle.” previously, Van dyke
had testified without objection that roth told him that Wiese
“ ‘had filed suit against her for slander.’ ” also, Lazere testified
on cross-examination that she was aware of “ ‘more than one
lawsuit.’ ” We conclude that the district court did not err in per-
mitting brief cross-examination of davis on this point.

3. JUry InstrUCtIons

(a) standard of review
[9,10] Whether a jury instruction given by a trial court is cor-

rect is a question of law. When reviewing questions of law, an
appellate court has an obligation to resolve the questions inde-
pendently of the conclusion reached by the trial court. Washington
v. Qwest Communications Corp., 270 neb. 520, 704 n.W.2d 542
(2005). to establish reversible error from a court’s failure to give
a requested jury instruction, an appellant has the burden to show
that (1) the tendered instruction is a correct statement of the law,
(2) the tendered instruction was warranted by the evidence, and
(3) the appellant was prejudiced by the court’s failure to give the
requested instruction. Smith v. Colorado Organ Recovery Sys.,
269 neb. 578, 694 n.W.2d 610 (2005).

(b) analysis

(i) Refusal to Give Requested Instructions
Wiese argues that the trial court erred in refusing to give his

requested instructions regarding mitigation of damages and the
definition of extreme and outrageous conduct. although the
 record of the instruction conference reflects that copies of the
requested instructions were tendered to the court and opposing
counsel, the record does not include the requested instructions.

[11,12] Wiese argues that the district court should have given
an instruction based on nJI2d Civ. 4.70 with respect to mitiga-
tion of damages. mitigation of damages is an affirmative defense,
as to which Wiese had the burden of proof. see, O’Connor v.
Kaufman, 260 neb. 219, 616 n.W.2d 301 (2000); Maricle v.
Spiegel, 213 neb. 223, 329 n.W.2d 80 (1983). Wiese alleged this
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defense in an amended answer. the trial judge concluded that the
tendered mitigation of damages instruction was an accurate state-
ment of the law but was not warranted by the evidence. We agree.
based upon testimony of Lazere that roth’s “ ‘reactions are not
atypical of a sexual abuse victim who’s untreated,’ ” Wiese argues
that the jury should have been instructed to consider the effect
of roth’s “failure to obtain counseling or resolve her issues ear-
lier in life” on the amount of her damages. brief for appellant at
40. the doctrine of mitigation of damages applies only to post -
event occurrences. Welsh v. Anderson, 228 neb. 79, 421 n.W.2d
426 (1988). roth’s claim is based upon tortious conduct occurring
in 2002. Wiese did not present any evidence that roth failed to
take reasonable steps to minimize her damages after the conduct
in question.

[13] from the colloquy during the instruction conference, it
appears that Wiese’s other tendered instruction included a “defi-
nition of extreme and outrageous conduct citing the restatement
of torts (second), section 46.” the trial judge refused to give the
tendered instruction, noting that while it was an accurate state-
ment of the law, it was subsumed in another instruction setting
forth the elements of the tort as defined in our case law. It is not
error for a trial court to refuse to give a requested instruction if
the substance of the proposed instruction is contained in those
instructions actually given. Farmers Mut. Ins. Co. v. Kment, 265
neb. 655, 658 n.W.2d 662 (2003); McLain v. Ortmeier, 259 neb.
750, 612 n.W.2d 217 (2000). Here, the jury was instructed that
roth had the burden of proving intentional or reckless conduct
on the part of Wiese that “was so outrageous in character and so
extreme in degree as to go beyond all possible bounds of decency
and is to be regarded as atrocious and utterly intolerable in a civ-
ilized community.” this instruction was consistent with our case
law, as cited above, and with restatement (second) of torts § 46,
comment d. (1965). the trial court did not err in refusing to give
the tendered instruction.

(ii) Instruction on Damages
the district court instructed the jury that if it decided in favor

of roth, it could consider the following factors in determining
her damages:
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1. the nature and extent of the injury, including whether
the injury is temporary or permanent;

2. the reasonable value of the medical, psychiatric, and
mental health counseling care and supplies reasonably
needed by and actually provided to the plaintiff and rea-
sonably certain to be needed and provided in the future;

3. the physical pain and mental suffering the plaintiff
has experienced and is reasonably certain to experience in
the future . . . .

Wiese objected on grounds that the evidence did not warrant
instructing the jury as to permanent injury, future treatment, and
future pain and suffering. Wiese contends that the trial judge
erred in overruling this objection and giving the instruction.

We conclude that this instruction was warranted by the evi-
dence. Lazere testified that roth was in the second stage of a
three-stage recovery process and that she expected to continue
treating her in the future. there was evidence of the fair and rea-
sonable cost of professional services which Lazere and Van dyke
had provided to roth in her treatment to date. there was also tes-
timony that roth suffers from chronic, longstanding disorders
which intensified after the 2002 contacts by Wiese.

4. amoUnt of damages

(a) standard of review
[14] the amount of damages to be awarded is a determination

solely for the fact finder, and its action in this respect will not
be disturbed on appeal if it is supported by evidence and bears a
reasonable relationship to the elements of the damages proved.
Wendeln v. Beatrice Manor, ante p. 373, 712 n.W.2d 226 (2006);
Genthon v. Kratville, 270 neb. 74, 701 n.W.2d 334 (2005).

(b) analysis
[15,16] an award of damages may be set aside as excessive

or inadequate when, and not unless, it is so excessive or inade-
quate as to be the result of passion, prejudice, mistake, or some
other means not apparent in the record. In re Petition of Omaha
Pub. Power Dist., 268 neb. 43, 680 n.W.2d 128 (2004). With
regard to the amount of damages sustained, the plaintiff is sim-
ply required to offer sufficient proof of damages so that the jury
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could reach its award without awarding an uncertain, specula-
tive recovery. see Nichols v. Busse, 243 neb. 811, 503 n.W.2d
173 (1993). the amount of damages for pain, suffering, and
emotional distress inherently eludes exact valuation. Id. as a
general rule, the law gives the jury the right to determine the
amount of recovery in cases such as this, and if the verdict is not
so disproportionate to the injury as to disclose prejudice and
passion, it will not be disturbed. Id.

roth presented evidence regarding the cost of her mental
health treatment with Lazere and Van dyke. specifically, she
incurred nine charges of $100 for her time with Lazere and two
charges of $195 each for her time with Van dyke. she also
 presented evidence of significant emotional pain and suffering,
including fear, depression, anxiety, and the disruption of rela-
tionships with members of her immediate family. In Bradley T.
& Donna T. v. Central Catholic High Sch., 264 neb. 951, 653
n.W.2d 813 (2002), the plaintiff was the victim of a sexual
assault and experienced many of the same forms of emotional
injury suffered by roth. We held that a verdict of $125,000 was
not excessive. Here, there is evidence that Wiese’s conduct in
2002 caused roth to relive the emotional trauma of multiple sex-
ual assaults during her childhood, resulting in similar symptoms.
the valuation of such matters is uniquely within the province of
the jury. based upon our review of the record, we cannot say that
the verdict is so disproportionate to the injury as to be the prod-
uct of prejudice or passion, and we therefore conclude that the
verdict was not excessive as a matter of law.

5. rULIngs on trIaL and posttrIaL motIons

(a) standard of review
[17-19] a directed verdict is proper at the close of all the evi-

dence only when reasonable minds cannot differ and can draw but
one conclusion from the evidence, that is, when an issue should
be decided as a matter of law. LeRette v. American Med. Security,
270 neb. 545, 705 n.W.2d 41 (2005). to sustain a motion for
judgment notwithstanding the verdict, the court resolves the con-
troversy as a matter of law and may do so only when the facts are
such that reasonable minds can draw but one conclusion. Id. a
motion for new trial is addressed to the discretion of the trial
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court, whose decision will be upheld in the absence of an abuse
of that discretion. Kant v. Altayar, 270 neb. 501, 704 n.W.2d 537
(2005); Smith v. Colorado Organ Recovery Sys., 269 neb. 578,
694 n.W.2d 610 (2005).

(b) analysis
because we conclude that the evidence was sufficient to sus-

tain the verdict, it necessarily follows that the district court did
not err in overruling the motion for a directed verdict made at the
close of roth’s case in chief and renewed at the close of trial. for
the same reason, there was no error in overruling the motion for
judgment notwithstanding the verdict. because we conclude that
the verdict was not excessive and the district court did not err in
ruling on evidence or instructing the jury, we conclude that it did
not abuse its discretion in overruling the motion for new trial.

IV. ConCLUsIon
for the foregoing reasons, we find no error in the proceedings

before the district court and therefore affirm its judgment in
favor of roth.

affIrmed.
WrIgHt, J., not participating.

aLfred s. tUrCo, Jr., appeLLee and Cross-appeLLant, V.
kennetH sCHUnIng, appeLLee, and nortH amerICan

trUCk and traILer, InC., a soUtH dakota

CorporatIon, appeLLant and Cross-appeLLee.
716 n.W.2d 415

filed June 16, 2006.    no. s-05-068.

1. Statutes. the meaning of a statute is a question of law.

2. Statutes: Appeal and Error. When an appeal calls for statutory interpretation or pre-

sents questions of law, an appellate court must reach an independent, correct conclu-

sion irrespective of the determination made by the court below.

3. ____: ____. statutory language is to be given its plain and ordinary meaning, and an

appellate court will not resort to interpretation to ascertain the meaning of statutory

words which are plain, direct, and unambiguous.

4. ____: ____. In the absence of ambiguity, courts must give effect to the statutes as they

are written. If the language of a statute is clear, the words of such statute are the end

of any judicial inquiry regarding its meaning.

770 271 nebraska reports



5. Workers’ Compensation: Statutes. neb. rev. stat. § 48-118 (reissue 2004) does

not adopt a “made whole” doctrine.

6. ____: ____. neb. rev. stat. § 48-118 (reissue 2004) does not prescribe an exact for-

mula for the trial court to apply when making a fair and equitable distribution.

7. Statutes. It is not within the province of the nebraska supreme Court to read a mean-

ing into a statute that is not there.

appeal from the district Court for douglas County: sandra L.
doUgHerty, Judge. reversed and remanded with directions.

dallas d. Jones and Jenny L. panko, of baylor, evnen, Curtiss,
grimit & Witt, L.L.p., for appellant.

thomas J. young for appellee alfred s. turco, Jr.

Hendry, C.J., WrIgHt, ConnoLLy, gerrard, stepHan,
mCCormaCk, and mILLer-Lerman, JJ.

ConnoLLy, J.
this appeal presents the question, How should the proceeds of

a third-party settlement be distributed between an injured em -
ployee and the employer’s insurer under the nebraska Workers’
Compensation act? north american truck and trailer, Inc.
(north american) appeals the district court’s order awarding
alfred s. turco, Jr., an employee of north american who was
injured in a motor vehicle accident, the entire amount of a tort
claim settlement. north american asked for a subrogation inter-
est in the settlement. the court, however, determined that turco
had not been “made whole” and denied subrogation under prin-
ciples of equitable subrogation. We determine that the settlement
of a third-party claim under neb. rev. stat. § 48-118 (reissue
2004) (now codified at neb. rev. stat. § 48-118.04 (supp. 2005))
does not require that the employee be “made whole” before the
em ployer can subrogate. Instead, under the plain language of
§ 48-118, the court shall order a fair and reasonable distribution,
and the application of a specific doctrine is not required.
accordingly, we reverse, and remand with directions.

baCkgroUnd
north american employed turco as an outside sales represent-

ative. In 2001, while working for north american, turco’s vehi-
cle was struck by another vehicle driven by kenneth schuning.
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turco was driving a vehicle owned by Joan turco. Joan’s liability
policy included a provision for $100,000 underinsured motorist
coverage. turco settled a claim against schuning’s insurance
company for the policy limits of $250,000. north american’s
insurance carrier also paid turco $145,682.50 for workers’ com-
pensation benefits.

turco filed an application in the district court for douglas
County under § 48-118 requesting that the court make a fair
and equitable distribution of the $250,000 settlement. north
american claimed it had a subrogation interest in the settlement.
at the distribution hearing, turco presented evidence that his
damages were about $607,670, and the district court made the
following factual findings regarding his damages: (1) lost in -
come: $125,000; (2) loss of earning capacity: $300,000; (3) pain
and suffering: $80,000; and (4) medical expenses: $80,000.

the court determined that § 48-118 “injected an element of
equity into a nebraska’s [sic] statutory right of subrogation
where one was not present before.” the court then determined
that § 48-118 required it to apply principles of equitable subro-
gation, which required that turco be “made whole” before north
american could subrogate. because turco suffered damages
totaling more than twice the settlement amount of $250,000 and
the settlement would not make him whole, the court awarded
turco the entire settlement. north american appeals, and turco
cross-appeals.

assIgnments of error
north american assigns, rephrased and consolidated, that the

district court erred in (1) finding that the “made whole” doctrine
applies to § 48-118, (2) determining that turco was not “made
whole” and failing to consider benefits already paid when reach-
ing that determination, (3) failing to consider other sources of
recovery available, (4) awarding the full settlement to turco,
and (5) failing to provide a credit for future benefits.

standard of reVIeW
[1] the meaning of a statute is a question of law. Lamar Co.

v. Omaha Zoning Bd. of Appeals, ante p. 473, 713 n.W.2d 406
(2006).
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[2] When an appeal calls for statutory interpretation or pre-
sents questions of law, an appellate court must reach an indepen-
dent, correct conclusion irrespective of the determination made
by the court below. McCray v. Nebraska State Patrol, ante p. 1,
710 n.W.2d 300 (2006).

anaLysIs
north american contends that the court erroneously applied

equitable subrogation by denying its subrogation claim until
turco had been “made whole.” north american argues that
§ 48-118, which was amended in 1994, altered common-law
equitable subrogation in workers’ compensation subrogation dis-
putes. turco, however, argues that the amendment to § 48-118
specifically adopts equitable subrogation and the “made whole”
doctrine.

[3,4] statutory language is to be given its plain and ordinary
meaning, and an appellate court will not resort to interpretation
to ascertain the meaning of statutory words which are plain,
direct, and unambiguous. Metropolitan Util. Dist. v. Aquila, Inc.,
ante p. 454, 712 n.W.2d 280 (2006). In the absence of ambi guity,
courts must give effect to the statutes as they are written. If the
language of a statute is clear, the words of such statute are the
end of any judicial inquiry regarding its meaning. McCray v.
Nebraska State Patrol, supra.

section 48-118 grants an employer’s insurance company that
has paid workers’ compensation benefits to an employee injured
by a third party a subrogation interest against payments made
by the third party. the section provides that a settlement is void
unless agreed to in writing by the employee and employer or the
court determines that the settlement is fair and reasonable. at
issue is the following language from § 48-118:

If the employee or his or her personal representative and
the insurer of the employer if there is one, and if there is no
insurer, then the employer, do not agree in writing upon dis-
tribution of the proceeds of any judgment or settlement, the
court upon application shall order a fair and equitable dis-
tribution of the proceeds of any judgment or settlement.

before the amendment, § 48-118 did not include language
requiring the court to order a fair and equitable distribution. In
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the absence of specific contractual or statutory provisions, we
have said that equitable principles apply even when a subroga-
tion right is based on contract. see Shelter Ins. Cos. v. Frohlich,
243 neb. 111, 498 n.W.2d 74 (1993), disapproved on other
grounds, Blue Cross and Blue Shield v. Dailey, 268 neb. 733,
687 n.W.2d 689 (2004). applying basic equitable principles, we
held in Frohlich that “in the absence of a valid contractual pro-
vision or statute to the contrary, an insurer may exercise its right
of subrogation only when the insured has obtained an amount
that exceeds the insured’s loss.” (emphasis supplied.) 243 neb.
at 122, 498 n.W.2d at 81. In other words, the insured had to be
“made whole” before the insurer could subrogate.

We have also recognized, however, that statutory subrogation
presents a different scenario. “statutory and equitable subroga-
tion coexist, but we have never employed a hybrid of statutory
and equitable subrogation without direction from the Legislature
to do so.” Jackson v. Branick Indus., 254 neb. 950, 960, 581
n.W.2d 53, 59 (1998). In Branick Indus., we held that the
amendment to § 48-118 was substantive rather than procedural.
We noted that the amendment injected equity into statutory sub-
rogation when one was not present before. We did not, however,
hold that the statute adopted pure equitable subrogation.

[5] now, § 48-118 includes language providing for a fair and
equitable distribution. It does not, however, adopt the “made
whole” doctrine. nor does it adopt any other specific rule for
determining how to fairly and equitably distribute the settlement.
Instead the language is plain: the court “shall order a fair and
equitable distribution.” because we apply statutory subrogation,
we decline to further read into § 48-118 a requirement that the
employee be “made whole.”

turco, however, argues that under our decision in Dailey,
supra, equitable subrogation and the “made whole” doctrine must
be applied to every case. We disagree. In Dailey, we addressed a
contractual provision that sought to alter equitable subrogation.
We did not discuss the effect of a specific statutory provision. a
case is not authority for any point not necessary to be passed on
to decide the case. Detter v. Miracle Hills Animal Hosp., 269 neb.
164, 691 n.W.2d 107 (2005).
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north american next argues that under § 48-118, we should
adopt a “rule of proportionality” to determine what constitutes
a fair and equitable distribution. brief for appellant at 29.
according to north american, under such rule, “each party
should receive from the total recovery made, a proportionate
share of the tort proceeds, based on the net losses suffered by the
parties.” Id.

[6,7] We decline to adopt such rule. section 48-118 does not
prescribe an exact formula for the trial court to apply when mak-
ing a fair and equitable distribution, and we will not read such
formula into the statute. It is not within the province of this court
to read a meaning into a statute that is not there. see Trieweiler
v. Sears, 268 neb. 952, 689 n.W.2d 807 (2004). Instead, under
the plain language of § 48-118, the trial court shall make a fair
and equitable distribution. the distribution is left to the court’s
discretion. We determine that the court erred when it concluded
that it was required to apply the “made whole” doctrine.

next, north american argues that the district court erred by
failing to consider all sources of recovery available, particularly
$100,000 of underinsured motorist insurance available. It also
argues that it should get a credit for future amounts of compen-
sation paid. the record, however, does not show that underin-
sured motorist benefits have been received or will be received.
nor does the record show the amount of future compensation.
should further distribution claims arise from future settlements,
or should north american believe in the future that it no longer
owes compensation, those issues may be handled by the court at
that time.

Cross-appeaL
on cross-appeal, turco contends that if the matter is

remanded and the court determines that north american is enti-
tled to a portion of the settlement, the court must address attor-
ney fees. We agree and direct that if necessary, apportionment
of attorney fees be considered on remand. see, neb. rev. stat.
§ 48-118.02 (supp. 2005) (providing for apportionment of attor-
ney fees); Jameson v. Liquid Controls Corp., 260 neb. 489, 618
n.W.2d 637 (2000).
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ConCLUsIon
We determine that § 48-118 does not mandate that the em -

ployee be “made whole.” Instead, it requires a fair and equitable
distribution to be determined by the trial court under the facts of
each case. because the trial court erroneously determined that it
was required to apply the “made whole” doctrine, we reverse,
and remand with directions that the court fairly and equitably
distribute the settlement. If necessary, the court is also directed to
consider apportionment of attorney fees.

reVersed and remanded WItH dIreCtIons.

state of nebraska, appeLLee, V.
edWard moyer, sr., appeLLant.

715 n.W.2d 565

filed June 16, 2006.    no. s-05-079.

1. Effectiveness of Counsel: Appeal and Error. appellate review of a claim of ineffec-

tive assistance of counsel is a mixed question of law and fact.

2. ____: ____. When reviewing a claim of ineffective assistance of counsel, an appellate

court reviews the factual findings of the lower court for clear error. With regard to the

questions of counsel’s performance or prejudice to the defendant as part of the two-

pronged test articulated in Strickland v. Washington, 466 U.s. 668, 104 s. Ct. 2052,

80 L. ed. 2d 674 (1984), an appellate court reviews such legal determinations inde-

pendently of the lower court’s decision.

3. Constitutional Law: Statutes: Appeal and Error. the constitutionality of a statute

is a question of law, regarding which the nebraska supreme Court is obligated to

reach a conclusion independent of the determination reached by the trial court.

4. Sentences: Appeal and Error. a sentence imposed within statutory limits will not be

disturbed on appeal absent an abuse of discretion by the trial court.

5. Judgments: Words and Phrases. an abuse of discretion occurs when a trial court’s

decision is based upon reasons that are untenable or unreasonable or if its action is

clearly against justice or conscience, reason, and evidence.

6. Constitutional Law: Appeal and Error. a constitutional issue not presented to or

passed upon by the trial court is not appropriate for consideration on appeal.

7. Effectiveness of Counsel: Records: Appeal and Error. a claim of ineffective assist-

ance of counsel may or may not be considered when it is made on direct appeal. the

determining factor is whether the record is sufficient to adequately review the ques-

tion. If the matter has not been raised or ruled on at the trial level and requires an evi-

dentiary hearing, an appellate court will not address the matter on direct appeal.

8. Effectiveness of Counsel: Proof. to prevail on a claim of ineffective assistance of

counsel under Strickland v. Washington, 466 U.s. 668, 104 s. Ct. 2052, 80 L. ed. 2d

674 (1984), the defendant must show that counsel’s performance was deficient and

that this deficient performance actually prejudiced his or her defense.
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9. ____: ____. In order to demonstrate that his or her counsel’s performance was defi-

cient in support of a claim for ineffective assistance of counsel, a defendant must show

that counsel did not perform at least as well as a criminal lawyer with ordinary train-

ing and skill in the area.

10. ____: ____. the two prongs of the ineffective assistance of counsel test, deficient per-

formance and prejudice, may be addressed in either order. If it is more appropriate to

dispose of an ineffectiveness claim due to the lack of sufficient prejudice, that course

should be followed.

11. Effectiveness of Counsel: Proof: Words and Phrases. to prove prejudice for a

claim of ineffective assistance of counsel, the defendant must show there is a reason-

able probability that but for counsel’s unprofessional errors, the result of the proceed-

ing would have been different. a reasonable probability is a probability sufficient to

undermine confidence in the outcome.

12. Constitutional Law: Legislature: Statutes: Presumptions. the presumption is

always in favor of the constitutionality of legislation, and an act should be held to be

within the proclamation if it can be done by any reasonable construction.

13. Restitution: Damages. an order to make restitution under neb. rev. stat. § 29-2280

(reissue 1995) is punitive as to the wrongdoer, but is limited to the actual loss sus-

tained by the victim and is thus compensatory or remedial in nature.

14. Constitutional Law: Restitution: Damages. restitution, ordered in an amount not

exceeding the actual damage sustained by the victim, pursuant to neb. rev. stat.

§ 29-2280 (reissue 1995), is not a penalty within the meaning of neb. Const. art.

VII, § 5, and is constitutional.

15. Presentence Reports: Waiver. a defendant has a qualified right to review his or her

presentence report, and the defendant may, with his or her attorney, examine the pre-

sentence report subject to the court’s supervision. However, the defendant waives that

qualified right by not notifying the trial court that he or she has not personally reviewed

the report and that he or she wishes to do so.

16. Presentence Reports: Appeal and Error. the failure to object to the presentence

report precludes a defendant from challenging it on appeal.

appeal from the district Court for Lancaster County: paUL d.
merrItt, Jr., Judge. affirmed.

dennis r. keefe, Lancaster County public defender, and
robert g. Hays for appellant.

Jon bruning, attorney general, and James d. smith for
appellee.

Hendry, C.J., WrIgHt, ConnoLLy, gerrard, stepHan,
mCCormaCk, and mILLer-Lerman, JJ.

gerrard, J.
natUre of Case

after pleading guilty to burglary, edward moyer, sr., was sen-
tenced to a term of imprisonment and ordered to make restitution
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to his victims. When moyer’s trial counsel did not appeal the sen-
tence, moyer filed a postconviction action and, ultimately, was
granted a new direct appeal by the district court. pursuant to that
order, moyer filed this appeal.

faCtUaL and proCedUraL baCkgroUnd
In february 2002, moyer and three other men broke into a

convenience store in bennett, nebraska, and stole an automatic
teller machine (atm) belonging to first state bank. the men
loaded the atm into the back of their pickup truck and, after
driving to an abandoned farmstead, opened the atm using a
 cutting torch. the atm contained $10,360, which the men split
evenly among themselves.

In september, moyer was charged with burglary. after ini-
tially pleading not guilty to the charge, moyer withdrew the plea
and entered a guilty plea. In march 2003, moyer was sentenced
to 5 to 10 years’ imprisonment, ordered to pay costs of the action,
and ordered to pay restitution of $10,360 to first state bank and
$1,095 to the convenience store.

In april 2004, moyer filed a motion for postconviction relief
in the district court, alleging that his attorney failed to file a
direct appeal as moyer had directed. the court sustained the
motion, granted moyer 30 days in which to file a direct appeal,
and appointed the Lancaster County public defender to repre-
sent moyer on appeal. see State v. McCracken, 260 neb. 234,
615 n.W.2d 902 (2000), abrogated on other grounds, State v.
Thomas, 262 neb. 985, 637 n.W.2d 632 (2002). pursuant to that
order, moyer filed this direct appeal.

assIgnments of error
moyer assigns, summarized, restated, and renumbered, that

(1) he received ineffective assistance of counsel because his
attorney failed to challenge the constitutionality of the criminal
restitution statutes, and as a result, he was ordered to pay res -
titution in violation of the statutory requirement that criminal
penalties be appropriated for the support of common schools;
(2) he received ineffective assistance of counsel because his
attorney failed to disclose to him the contents of the presentence
report, and consequently, the district court imposed a sentence
based on a presentence report containing false information; and
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(3) the district court abused its discretion by imposing an exces-
sive sentence.

standard of reVIeW
[1,2] appellate review of a claim of ineffective assistance of

counsel is a mixed question of law and fact. When reviewing a
claim of ineffective assistance of counsel, an appellate court
reviews the factual findings of the lower court for clear error.
With regard to the questions of counsel’s performance or preju-
dice to the defendant as part of the two-pronged test articulated
in Strickland v. Washington, 466 U.s. 668, 104 s. Ct. 2052, 80 L.
ed. 2d 674 (1984), an appellate court reviews such legal deter-
minations independently of the lower court’s decision. State v.
Canbaz, 270 neb. 559, 705 n.W.2d 221 (2005).

[3] the constitutionality of a statute is a question of law, re -
garding which this court is obligated to reach a conclusion inde-
pendent of the determination reached by the trial court. State v.
Conover, 270 neb. 446, 703 n.W.2d 898 (2005).

[4,5] a sentence imposed within statutory limits will not be
disturbed on appeal absent an abuse of discretion by the trial
court. State v. Aldaco, ante p. 160, 710 n.W.2d 101 (2006). an
abuse of discretion occurs when a trial court’s decision is based
upon reasons that are untenable or unreasonable or if its action is
clearly against justice or conscience, reason, and evidence. State
v. Lykens, ante p. 240, 710 n.W.2d 844 (2006).

anaLysIs
Nebraska’s Criminal Restitution Statutes Are Not Unconstitutional,
and Thus, Moyer Was Not Prejudiced by Trial Counsel’s Failure
to Challenge Their Constitutionality.

moyer assigns that the district court erred in ordering him to
pay restitution pursuant to neb. rev. stat. §§ 29-2280 to 29-2289
(reissue 1995) because such statutory sections are unconstitu-
tional. specifically, moyer argues that nebraska’s criminal resti-
tution statutes violate neb. Const. art. VII, § 5(1), which states,
in relevant part, that

all fines, penalties, and license money arising under the gen-
eral laws of the state . . . shall belong and be paid over to the
counties respectively where the same may be levied or im -
posed, and all fines, penalties, and license money arising
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under the rules, bylaws, or ordinances of cities, villages,
precincts, or other municipal subdivision less than a county
shall belong and be paid over to the same respectively. all
such fines, penalties, and license money shall be appropri-
ated exclusively to the use and support of the common
schools in the respective subdivisions where the same may
accrue . . . .

the state initially asserts that any error committed by the dis-
trict court in ordering moyer to make restitution was invited error
because moyer, individually and through trial counsel, agreed
to be subject to restitution and encouraged the court to consider
the restitution figure in determining moyer’s sentence. thus, the
state argues that moyer’s assignment of error is waived. In addi-
tion, the state argues that moyer also waived his challenge to the
constitutionality of the restitution statutes on appeal because he
failed to raise the issue before the district court and, alternatively,
that the restitution statutes are constitutional.

during moyer’s arraignment hearing, the court informed
moyer of the punishment associated with burglary, including a
potential order to pay restitution, and when asked if he under-
stood the potential penalty for burglary, moyer answered affirm -
atively. neither moyer nor his trial counsel challenged the con-
stitutionality of the statutes providing for criminal restitution.
during moyer’s sentencing hearing, the court noted that moyer
had agreed that an order of restitution could be entered against
him, and moyer’s attorney encouraged the court to consider the
amount of restitution to be ordered in determining moyer’s sen-
tence. further, when asked to comment on his sentencing, moyer
stated, in part, “I know I did wrong and I am doing my time. and
if I — as soon as I get out, I could pay my restitution.” again,
neither moyer nor his attorney challenged the constitutionality of
the restitution provisions.

[6] a constitutional issue not presented to or passed upon by
the trial court is generally not appropriate for consideration on
appeal. see State v. Diaz, 266 neb. 966, 670 n.W.2d 794 (2003).
moyer failed to challenge the constitutionality of the restitution
statutes before the trial court, and he, without question, waived
the error. However, moyer argues that such waiver occurred as
a result of the ineffectiveness of his trial counsel in failing to
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 present a constitutional challenge to the restitution statutes.
accordingly, we consider whether the failure of moyer’s attor-
ney to challenge the constitutionality of the nebraska criminal
restitution penalties constitutes ineffective assistance of counsel.

[7] a claim of ineffective assistance of counsel may or may
not be considered when it is made on direct appeal. the deter-
mining factor is whether the record is sufficient to adequately
review the question. If the matter has not been raised or ruled on
at the trial level and requires an evidentiary hearing, an appel-
late court will not address the matter on direct appeal. see State
v. King, 269 neb. 326, 693 n.W.2d 250 (2005).

[8-10] to prevail on a claim of ineffective assistance of coun-
sel under Strickland v. Washington, 466 U.s. 668, 104 s. Ct.
2052, 80 L. ed. 2d 674 (1984), the defendant must show that
counsel’s performance was deficient and that this deficient per-
formance actually prejudiced his or her defense. State v. Aldaco,
ante p. 160, 710 n.W.2d 101 (2006). to demonstrate that his or
her counsel’s performance was deficient, a defendant must show
that counsel did not perform at least as well as a criminal lawyer
with ordinary training and skill in the area. State v. McDermott,
267 neb. 761, 677 n.W.2d 156 (2004). moyer argues that his
attorney was deficient in failing to challenge the constitutional-
ity of the criminal restitution statutes at the sentencing hearing.
the record on appeal is not sufficient to determine whether the
performance of moyer’s attorney was deficient. However, the
record is sufficient to review the issue of whether the alleged
deficiency was prejudicial to moyer’s defense. the two prongs
of the ineffective assistance of counsel test, deficient perform-
ance and prejudice, may be addressed in either order. If it is
more appropriate to dispose of an ineffectiveness claim due to
the lack of sufficient prejudice, that course should be followed.
State v. Ray, 266 neb. 659, 668 n.W.2d 52 (2003).

[11] to prove prejudice for a claim of ineffective assistance
of counsel, the defendant must show there is a reasonable prob-
ability that but for counsel’s unprofessional errors, the result of
the proceeding would have been different. a reasonable proba-
bility is a probability sufficient to undermine confidence in the
outcome. State v. Rieger, 270 neb. 904, 708 n.W.2d 630 (2006).
Here, we must determine whether, but for the failure of moyer’s
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attorney to challenge the constitutionality of the nebraska res -
titution statutes, the result of moyer’s sentencing would have
been different. thus, we consider the merits of a constitutional
challenge to §§ 29-2280 to 29-2289.

[12] moyer asserts that §§ 29-2280 to 29-2289, under which a
sentencing court may order a defendant to make restitution for
the loss sustained by a victim, violate neb. Const. art. VII, § 5(1),
which provides that all fines, penalties, and license money be
reserved for the use and support of the common schools. the pre-
sumption is always in favor of the constitutionality of legislation,
and an act should be held to be within the proclamation if it can
be done by any reasonable construction. State v. Conover, 270
neb. 446, 703 n.W.2d 898 (2005).

We have stated that restitution ordered by a court pursuant to
§ 29-2280 is a criminal penalty imposed as punishment for a
crime. State v. Duran, 224 neb. 774, 401 n.W.2d 482 (1987).
However, we have yet to determine whether such restitution
orders are penalties within the meaning of neb. Const. art. VII,
§ 5. In State v. Yost, 235 neb. 325, 455 n.W.2d 162 (1990), we
noted the potential conflict between §§ 29-2280 to 29-2289,
which contemplate the payment of restitution to the victim, and
neb. Const. art. VII, § 5, which requires that penalties be paid
over to the counties for the support of the common schools.
However, it was not necessary to decide the issue in Yost, supra.

In School District of the City of Omaha v. Adams, 147 neb.
1060, 26 n.W.2d 24 (1947), we considered whether, based upon
neb. Const. art. VII, § 5, statutory penalties collected for the
failure to list intangible property for taxation belonged to the
omaha school district. We stated that art. VII, § 5, does not
refer to those damages that a private person may sustain, but
applies only to those that are given to the public and go into the
public treasury.

Clearly a statutory provision for liquidated damages in
favor of a private person where it is not so oppressive as
to offend constitutional requirements as to due process,
although in the form of a penalty, does not create a penalty
that must be appropriated to the use and support of the
common schools within the meaning of section 5, article
VII, of the Constitution.
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Adams, 147 neb. at 1064, 26 n.W.2d at 27.
In evaluating the 50-percent penalties imposed by statute for

the failure to list intangible property for taxation, we stated that
such penalties are “punitive in character insofar as the wrong-
doer is concerned[,] prescribed . . . in part to induce owners of
intangible property to list such property for assessment by
imposing a severe penalty for failure to so do.” Id. at 1063, 26
n.W.2d at 26. However, we further stated that while the statute
is punitive in that respect, it is compensatory or remedial as to
the taxing bodies involved “for the delay caused by the failure to
list for assessment purposes and the consequent derangement of
tax records and collection processes.” Id. at 1066, 26 n.W.2d at
28. because the statute was not solely punitive, we determined
that the penalty imposed by the statute was not contemplated by
neb. Const. art. VII, § 5.

In School District of McCook v. City of McCook, 163 neb.
817, 81 n.W.2d 224 (1957), we addressed whether moneys paid
after receiving a violation notice under parking meter ordinances
were fines, penalties, and license moneys within the meaning
of article VII, § 5, and therefore property of the school district.
We noted the regulatory purpose of coins deposited in a park -
ing meter under the ordinance, in preventing overtime parking
so as to avoid congestion, permitting free movement of traffic,
and correcting abuses of the parking privilege. However, we ex -
plained that the penalties imposed for parking violations were
not part of that regulatory purpose but were penalties paid by
violators to purge themselves of the violation charges. such pen-
alties were not remedial or compensatory to the city. thus, we
found the facts to be distinguishable from those of Adams, supra,
stating that in School District of McCook, 163 neb. at 825, 81
n.W.2d at 229, “the moneys were paid as a punishment for vio-
lating a police regulation which was in no manner compensatory
to the city. It was clearly a penalty within the meaning of the con-
stitutional provision.” Cf., DeCamp v. City of Lincoln, 202 neb.
727, 277 n.W.2d 83 (1979) (court costs collected by city viola-
tions bureau for parking violations were not fines or penalties
within meaning of state Constitution); Abel v. Conover, 170 neb.
926, 104 n.W.2d 684 (1960) (damages which double or treble
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actual compensatory damages established are in contravention of
due process clause and article VII, § 5).

[13,14] based on our reasoning in School District of the City
of Omaha v. Adams, 147 neb. 1060, 26 n.W.2d 24 (1947), and
School District of McCook, supra, the nebraska criminal restitu-
tion statutes challenged by moyer do not violate neb. Const. art.
VII, § 5. section 29-2280 states, in part: “a sentencing court may
order the defendant to make restitution for the actual physical
injury or property damage or loss sustained by the victim as a
direct result of the offense for which the defendant has been con-
victed.” although an order to make restitution is punitive as to
the wrongdoer, it is limited to the actual loss sustained by the vic-
tim and is thus compensatory or remedial in nature. accordingly,
we hold that restitution, ordered in an amount not exceeding the
actual damage sustained by the victim, pursuant to § 29-2280, is
not a penalty within the meaning of neb. Const. art. VII, § 5, and
is constitutional.

We conclude that nebraska’s criminal restitution statutes are
not unconstitutional and, therefore, the failure of moyer’s trial
counsel to challenge such statutes before the sentencing court
was not prejudicial to moyer’s defense, as such argument would
have been without merit.

Record Is Insufficient to Review Moyer’s Claim of Ineffective
Assistance of Counsel Regarding Counsel’s Alleged Failure
to Disclose to Moyer Contents of Presentence Report.

moyer argues that the presentence report prepared prior to his
sentencing contained errors that were never disclosed to him by
his trial counsel and that the district court’s consideration of the
inaccuracies was in error. moyer asserts that his trial counsel was
deficient in failing to disclose information in the presentence
report, depriving him of the opportunity to correct the errors re -
garding his criminal history prior to sentencing. moyer asks us to
remand the cause for an evidentiary hearing on this claim of in -
effective assistance of counsel.

the state argues that moyer waived any claim that the presen-
tence report contained erroneous information because when asked
during his sentencing hearing, he confirmed to the court that he
had an opportunity to talk with his attorney about the contents of
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the presentence report and that he was not aware of any necessary
changes or additions. With respect to moyer’s claim of ineffective
assistance of counsel, the state asserts that moyer was not preju-
diced by the alleged failure of trial counsel to disclose the con-
tents of the presentence report because none of the claimed errors
are significant in the context of moyer’s criminal record and, thus,
would not have affected the sentence.

[15,16] a defendant has a qualified right to review his or her
presentence report, and the defendant may, with his or her attor-
ney, examine the presentence report subject to the court’s super-
vision. However, the defendant waives that qualified right by not
notifying the trial court that he or she has not personally reviewed
the report and that he or she wishes to do so. State v. Cook, 266
neb. 465, 667 n.W.2d 201 (2003). the failure to object to the pre-
sentence report precludes a defendant from challenging it on
appeal. State v. Freeman, 267 neb. 737, 677 n.W.2d 164 (2004).

prior to moyer’s sentencing, the following colloquy took place:
tHe CoUrt: [Counsel for moyer], have you had an

opportunity to review the contents of the presentence inves-
tigation report?

[Counsel]: I have, Judge.
tHe CoUrt: are you aware of any changes, correc-

tions or additions that need to be made to it?
[Counsel]: no, sir, not to my knowledge.
tHe CoUrt: mr. moyer, have you had an opportunity

to talk with [counsel] about the contents of the presentence
investigation report?

defendant e. moyer, sr.: yes, sir.
tHe CoUrt: are you aware of any changes, correc-

tions or additions that need to be made to it?
defendant e. moyer, sr.: no, sir.

moyer’s failure to object to the presentence report at sentencing
effectively waived his right to challenge it on appeal. However,
moyer claims that such failure was a result of his trial counsel’s
failure to disclose to him the contents of the presentence report.

State v. McDermott, 267 neb. 761, 677 n.W.2d 156 (2004),
presented a similar question. In that case, robert mcdermott
pled guilty to possession of a controlled substance with intent to
deliver pursuant to a plea agreement. at the sentencing hearing,
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the court asked trial counsel if he had had an opportunity to
review the presentence report and whether he wished to make
any corrections. no objections were made to the accuracy of the
information in the report. mcdermott was sentenced, and coun-
sel filed an appeal alleging that the sentence was excessive.

after the sentence was affirmed, mcdermott retained new
counsel and filed a postconviction motion alleging ineffective
assistance of counsel due, in part, to counsel’s failure to ade-
quately discuss mcdermott’s criminal history with him prior to
sentencing. mcdermott alleged that if he had been given the
opportunity to review the presentence report, he would have
brought erroneous information in the report to the attention of
his attorney and the court. the district court denied the motion.
on appeal, the nebraska Court of appeals concluded:
“mcdermott’s motion for postconviction relief contained ‘fac-
tual allegations which, if proved, constitute an infringement of
mcdermott’s right to effective assistance of counsel under the
federal Constitution, and the records and files do not affirma-
tively show that mcdermott is entitled to no relief.’ ” Id. at 763,
677 n.W.2d at 159. accordingly, the Court of appeals remanded
the matter for an evidentiary hearing.

on remand, the district court conducted an evidentiary hear-
ing, during which trial counsel, mcdermott, and the probation
officer responsible for compiling the presentence report testi-
fied. the district court overruled mcdermott’s postconviction
motion, and mcdermott appealed. We affirmed the judgment of
the district court, finding that mcdermott’s trial counsel was not
deficient. We relied on testimony by the probation officer that
she had met with mcdermott to review his criminal record in
the course of preparing the presentence report, and trial coun-
sel’s testimony that he went over the report with mcdermott for
20 minutes prior to the sentencing hearing. We determined that
without any indication by mcdermott that the report contained
errors, trial counsel was reasonable in relying on the report. Id.

the instant case presents the same question: whether moyer’s
trial counsel was deficient in failing to disclose the contents of
the presentence report to moyer prior to sentencing. However,
the record before us is simply not sufficient for us to review the
claim. Unlike McDermott, supra, we do not have the benefit of
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a record containing evidence of any conversations that took
place between moyer and trial counsel regarding the contents of
the presentence report. If a matter has not been raised or ruled
on at the trial level and requires an evidentiary hearing, an
appellate court will not address the matter on direct appeal.
State v. Faust, 265 neb. 845, 660 n.W.2d 844 (2003). because
the record is insufficient to evaluate moyer’s claim of ineffective
assistance of counsel in this regard, we decline to address it on
direct appeal.

District Court Did Not Impose Excessive Sentence.
moyer assigns that the district court erred in imposing an

excessive sentence. moyer claims that the court failed to ade-
quately consider information regarding the plea agreements pro-
vided to his codefendants and the fact that moyer accepted re -
sponsibility and pled guilty. the state argues that the sentence
was within statutory limits and that the court properly considered
moyer’s extensive criminal history in determining the sentence.

burglary, a Class III felony, is punishable by a maximum of
20 years’ imprisonment, a fine of $25,000, or both, and a mini-
mum of 1 year’s imprisonment. neb. rev. stat. § 28-105 (Cum.
supp. 2002); neb. rev. stat. § 28-507 (reissue 1995). In addition
to the order of restitution, moyer was sentenced to 5 to 10 years’
imprisonment to be served consecutively to other sentences being
served by moyer, well within the statutory limits for the crime
of burglary. furthermore, moyer’s criminal record dates back to
1974 and includes convictions for sexual assault, multiple thefts
and burglaries, and possession of a firearm by a felon.

a sentence imposed within statutory limits will not be dis-
turbed on appeal absent an abuse of discretion by the trial court.
State v. Aldaco, ante p. 160, 710 n.W.2d 101 (2006). based on
our review of the record, we conclude that the sentence imposed
in this matter was not excessive and that the district court did not
abuse its discretion in ordering such sentence.

ConCLUsIon
the judgment of the district court is, therefore, affirmed.

affIrmed.
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Leonard L. Webster, appeLLant, V.
sUsan k. Webster, appeLLee.

716 n.W.2d 47

filed June 16, 2006.    no. s-05-372.

1. Property Division: Appeal and Error. the division of property is a matter entrusted

to the discretion of the trial judge, which will be reviewed de novo on the record and

will be affirmed in the absence of an abuse of discretion.

2. Divorce: Property Division: Pensions. that portion of a pension which is earned

during the marriage is part of the marital estate.

3. ____: ____: ____. In dissolution proceedings, the trial court has broad discretion in

valuing and dividing pension rights between the parties.

4. Divorce: Property Division: Alimony. While the criteria for reaching a reasonable

division of property and a reasonable award of alimony may overlap, the two serve

different purposes and are to be considered separately.

5. Divorce: Property Division: Pensions. In a dissolution proceeding, it would be incon-

gruous to reduce one party’s equitable share in the other’s pension simply because one

has elected to retire early, while the other continues to work.

6. Federal Acts: Social Security: Divorce. Under 42 U.s.C. § 407(a) (2000), state

law that would authorize distribution of social security benefits is preempted, and

social security benefits themselves are not subject to direct division in a dissolution

proceeding.

7. Constitutional Law: Federal Acts: Social Security: Divorce: Property Division.

the anti-assignment clause of the social security act and the supremacy Clause of

the U.s. Constitution prohibit a direct offset to adjust for disproportionate social

security benefits in the property division of a dissolution decree.

appeal from the district Court for douglas County: gregory

m. sCHatz, Judge. affirmed.
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mCCormaCk, J.
natUre of Case

this case presents an appeal from the decree of dissolution
dividing the parties’ marital property, including pension and
retirement benefits. the issues presented are (1) whether the dis-
parate timing of the parties’ retirement must be considered in the
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distribution and (2) whether a party who participated in a public
employee retirement fund “in lieu of” social security participa-
tion is entitled to an offset or other compensation for a spouse’s
social security benefits.

baCkgroUnd
Leonard L. Webster and susan k. Webster were married on

July 30, 1983. on september 25, 2003, Leonard petitioned for
dissolution. the marriage was dissolved by a decree filed march
14, 2005. the trial court did not award alimony and set forth an
equal distribution of marital assets. With regard to pension and
retirement plans, the court awarded 50 percent of the marital
 portion of susan’s employee retirement trust fund to Leonard,
pursuant to a qualified domestic relations order, to be entered at
a date separate from the decree and incorporated at that time. It
similarly awarded 50 percent of the marital portion of Leonard’s
employee retirement plan to susan, pursuant to a qualified
domestic relations order, to be entered at a date separate from
the decree and incorporated at that time. the court set forth that
the parties had “stipulate[d]” that the “ ‘marital portion’ ” of
each pension should be determined using a coverture fraction,
and each party should be entitled to 50 percent of the other par-
ties’ pension benefit, multiplied by a fraction, the numerator of
which was the number of months of marital service (employ-
ment/service during the marriage) and the denominator of which
was the total months of service/employment.

Leonard had begun working for the omaha public power
district (oppd) on november 10, 1969. He worked there until
his voluntary retirement on april 1, 2004, at the age of 54, which
was during the pendency of the dissolution proceedings. there
is no evidence that Leonard retired because of any disability or
hindrance to his ability to work. the evidence presented at trial
showed that Leonard received a monthly pension distribution of
$3,728.75 before taxes.

Leonard testified that he did not contribute to social security
during his employment with oppd. no evidence was presented
as to the amount of social security payments to which Leonard
personally would have been entitled had he been entitled to
receive social security. susan was still working, and there was
no evidence attempting to calculate either her expected social
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security benefit or Leonard’s spousal share of such benefit under
the social security act.

susan began working for the douglas County treasurer on
february 9, 1981, where she remains employed, with no current
plans to retire. she regularly contributed to social security, but
evidence was not presented as to the future value of any social
security benefits to which she might be entitled. the douglas
County employee retirement summary entered into evidence,
calculated when susan was 48, sets forth as follows:

If you resign now your monthly benefit at age 65 will be
. . . $1,055.99
retire at age [55] with no reduction in benefits . . . $1,272.21
If you retire at age 62 your monthly benefit would be . . .
$1,618.14
If you retire at age 65 your monthly benefit would be . . .
$1,618.14.

susan was born on July 10, 1955, and was therefore 49 years old
at the time of the dissolution decree.

Leonard filed suggestions with the court, in which he pro-
posed the following as to the division of pension benefits:

[Leonard’s] pension is in “pay status”. His gross income
from the pension is $3,728.75. according [to susan’s] cal-
culation, she should be awarded $1,121.24 per month from
[Leonard’s] pension award. the problem with [susan’s]
suggestion is twofold:

first, [Leonard] is entitled to one-half of [susan’s] pen-
sion, as admitted by [susan] in her suggestions to the
Court. However, she has no intention to retire. While she is
getting $1,121.24 from [Leonard’s] pension, he will be
getting no payment from her pension. according to docu-
ments obtained from douglas County, if [susan] retired
now she would have a monthly benefit of $1,055.00 and
[Leonard] would be entitled to one-half of that ($527). the
difference between the two amounts is $594. [Leonard]
suggests that he pay to [susan] the sum of $750.00 per
month to . . . for ten (10) years to equalize their income and
the pensions. this amount is higher than the $569 because
alimony would be taxable to [susan]. Under this scenario,
[both of them] would both keep their own pensions. the
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alternative to this would be [to] have [susan] refund to
[Leonard] each month the sum of $527, until such time as
she retired and [Leonard] began to draw his portion of her
pension. this would not have to be in the form of alimony,
and could be termed an equalization payment.

Leonard also suggested that because he did not contribute to
social security during his employment and would have insuffi-
cient time to do so with any future employer, the court should
“allow [him] the opportunity to offset some of the inequity in
social security benefits against his payment of pension benefits
to [susan].” Leonard explained:

this would be done only when [susan] begins to receive
social security benefits, and the order should state that
[Leonard’s] social security benefits should be deducted
from [susan’s] social security benefit when both begin to
collect it, and then offset the remainder, subject to the for-
mula established in the case of Marx v. Marx, [265 n.J.
super. 418,] 627 a.2d 691 ([] 1993).

susan’s suggestions to the court, in contrast, proposed that
each party should be awarded 50 percent of the marital portions
of the other’s retirement plans. susan explained that the marital
portion of Leonard’s plan would be 60.14 percent, calculated
by dividing the 249 months of marriage during service by the
414 months of total service. fifty percent of 60.14 would be
30.07 percent. thus, susan calculated that she should be awarded
30.07 percent of Leonard’s $3,728.75 monthly distribution,
which would be $1,121.24 per month for the remainder of her
lifetime. at the hearing, susan explained that she was opposed to
Leonard’s suggested distribution of the pension benefits, because
she believed that it resulted in an unfair distribution of the assets
and would cause her to incur an additional tax liability if the
court were to adopt Leonard’s suggested distribution in the form
of alimony. susan testified that she was not seeking any alimony.

assIgnments of error
Leonard assigns that the trial court erred in (1) equally divid-

ing the marital portions of the parties’ respective pension plans
without considering the fact that Leonard was older and was
retired and that his pension was in “pay status”; (2) failing to
consider, when dividing the pensions of the parties, the fact that
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susan was working at the time of trial and testified that she had
no present intention to retire; and (3) failing to consider the fact
that Leonard did not contribute to social security during his
employment with oppD and that susan will receive a dispro-
portionate share of his pension benefits unless a social security
offset is ordered.

stanDarD oF reVIeW
[1] the division of property is a matter entrusted to the dis-

cretion of the trial judge, which will be reviewed de novo on the
record and will be affirmed in the absence of an abuse of discre-
tion. Harris v. Harris, 261 neb. 75, 621 n.W.2d 491 (2001).

anaLYsIs

pensIon “paY status”
We first address Leonard’s assertion, embodied in his first two

assignments of error, that the trial court erred in failing to adjust
the property division for the fact that Leonard’s pension plan is
already in “pay status,” while susan does not plan to retire for
several more years. essentially, based on the assumption that
both parties will live to their actuarial life expectancy and that
susan will not in fact retire until several years into the future, it
is Leonard’s assumption that susan will receive many more years
of her percentage share of his retirement benefit than he will of
hers. therefore, Leonard concludes that his share of the marital
portion of the pension is inequitably low compared to susan’s
and that the trial court should have made an adjustment to correct
such inequity. Leonard explains:

With respect to the parties’ pensions, at the time of trial,
[Leonard] was receiving a gross monthly pension payment
of $3,728.75. after taxes, he received the sum of $3,010.81.
according to documents obtained from Douglas County, if
[susan] retired on December 31, 2003, she would have a
monthly benefit of $1,055.99 from her pension, payable at
age 65. [Leonard] used this very conservative number in
calculating the difference between the amounts that
[Leonard] and [susan] would receive each month if they
were both retired. [susan] acknowledged that if she waited
until age 65 to retire, she would receive over $130,000
from [Leonard’s] pension before [Leonard] received any
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funds from the douglas County pension as an alternate
payee. the trial court’s decision would have the follow-
ing effect on income: [susan’s] $2,735.74 per month in
salary combined with the $1,121.24 she would receive from
[Leonard’s] pension would give her a gross monthly in -
come of $3,856.98. In contrast, [Leonard’s] gross monthly
income would be reduced to $2,607.51.

brief for appellant at 6-7.
Leonard relies on Dutchin v. Dutchin, 273 Wis. 2d 495, 681

n.W.2d 295 (Wis. app. 2004), for his argument that the disso -
lution court abused its discretion in failing to embark upon his
proposed income discrepancy analysis quoted above. In Dutchin,
the appellate court concluded that it would not find an abuse of
discretion in the trial court’s decision to treat the husband’s pen-
sion as income and enter a maintenance order for the wife until
she reached retirement age. the evidence showed that the hus-
band, although age 60, was unable to work due to physical and
mental disability. the trial court had determined that if it were to
treat the husband’s pension as an asset and divide it equally, the
wife would have a higher monthly income than the husband,
which would result in a maintenance award being paid to him,
resulting in a circular and complicated flow of money. see, also,
In re Marriage of Crosby, 699 n.W.2d 255 (Iowa 2005) (uphold-
ing reduction by court of appeals in wife’s share of husband’s
retirement benefits where husband suffered residual effects from
stroke and was contemplating early retirement and had no social
security, while 38-year-old wife continued to work and accrue
both retirement and social security); In re Marriage of Wilson,
449 n.W.2d 890 (Iowa app. 1989) (refusing to find abuse of
 discretion in trial court’s ruling that husband, who was going to
take early retirement, would not be required to divide any of his
pension and social security benefits with wife until wife actu-
ally retired).

In contrast, where the husband apparently suffered no physical
or mental disability, but simply elected to retire earlier than antic-
ipated, the court in Baker v. Baker, 268 mich. app. 578, 710
n.W.2d 555 (2005), held that early retirement did not affect his
unretired former wife’s right to begin receiving her share of his
pension benefits upon his receipt thereof. accordingly, the court
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affirmed summary judgment against the husband in his action to
recoup payments made to the wife through the automatic effectu-
ation of the divorce judgment and eligible domestic relations
order. the court explained that the pension benefits in issue were
regular pension benefits, a portion of which was marital property.
the husband simply elected to receive those benefits earlier than
his expected retirement date. such election in no way rendered the
early retirement payments outside the scope of the marital divi-
sion of the judgment of divorce and the eligible domestic relations
order, and the wife properly received her coverture share of the
payments. see, also, In re Marriage of Ramsey, 339 Ill. app. 3d
752, 792 n.e.2d 337, 275 Ill. dec. 106 (2003); In re Marriage of
Ably v. Ably, 155 Wis. 2d 286, 455 n.W.2d 632 (Wis. app. 1990).

[2,3] that portion of a pension which is earned during the
marriage is part of the marital estate. see, neb. rev. stat.
§ 42-366(8) (reissue 2004); Shockley v. Shockley, 251 neb. 896,
560 n.W.2d 777 (1997); Reichert v. Reichert, 246 neb. 31, 516
n.W.2d 600 (1994). In dissolution proceedings, the trial court
has broad discretion in valuing and dividing pension rights
between the parties. Sonntag v. Sonntag, 219 neb. 583, 365
n.W.2d 411 (1985); Rockwood v. Rockwood, 219 neb. 21, 360
n.W.2d 497 (1985). In Polly v. Polly, 1 neb. app. 121, 487
n.W.2d 558 (1992), the nebraska Court of appeals explained
that the most widely accepted method of valuing and dividing a
pension plan upon a dissolution is to determine a fixed percent-
age of the future benefits to be paid to the spouse if and when
they are payable to the owner of the plan. (Citing Bloomer v.
Bloomer, 84 Wis. 2d 124, 267 n.W.2d 235 (1978).) see, also,
Kullbom v. Kullbom, 209 neb. 145, 306 n.W.2d 844 (1981);
Paulone v. Paulone, 437 pa. super. 130, 649 a.2d 691 (1994).
this is described as the “coverture fraction” and was the method
utilized by the dissolution court in this case. see, e.g., Menake v.
Menake, 348 n.J. super. 442, 792 a.2d 448 (2002).

[4] While pension benefits actually received can be considered
when determining alimony, see, e.g., Carruth v. Carruth, 212
neb. 124, 321 n.W.2d 912 (1982), and McBride v. McBride, 211
neb. 459, 319 n.W.2d 72 (1982), we are somewhat perplexed by
Leonard’s income analysis of the respective pension benefits
when neither party ultimately requested an alimony award in this
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case. as stated in part in neb. rev. stat. § 42-365 (reissue 2004),
“While the criteria for reaching a reasonable division of property
and a reasonable award of alimony may overlap, the two serve
different purposes and are to be considered separately.”

[5] With property division, the purpose is “to distribute the
marital assets equitably between the parties.” § 42-365. no mat-
ter which party has the larger pension, courts have determined
that the value of that pension which was acquired during the mar-
riage should be divided relatively equally. both parties con-
tributed to the earning of the pensions by their participation in
the marriage and expected to be mutually protected by the pen-
sion benefits. see Menake v. Menake, supra. by this standard, it
would be incongruous to reduce one party’s equitable share in
the other’s pension simply because one has elected to retire early,
while the other continues to work.

this is especially true because by electing to continue work-
ing, the working spouse generally increases the overall benefit
in which his or her former spouse is to share. this is the case
because generally speaking, the longer the employed party re -
mains employed after the divorce, the more the retirement pay-
ments increase. see Stouffer v. Stouffer, 10 Haw. app. 267, 867
p.2d 226 (1994). as the court in Holland v. Holland, 403 pa.
super. 116, 588 a.2d 58 (1991), explained, to compensate for
the postponement of the working spouse’s benefit, the spouse is
permitted to enjoy increases in value occasioned by continued
employment of the worker. Here, the douglas County employee
retirement summary confirms that the longer susan waits to
retire, the larger her retirement benefit will be.

the case law relied on by Leonard for his proposition that an
adjustment should be made for the disparity in the expected
years of payout of the parties’ respective pension benefits gen-
erally deals with the unique circumstance of the “pay status”
party’s having been forced into early retirement because of a
disability. In those cases, courts have crafted an approach to the
equitable division of the property to accommodate this circum-
stance. as Baker v. Baker, 268 mich. app. 578, 710 n.W.2d 555
(2005), illustrates, however, the fact that one party simply elects
to enter into pay status early, without any compelling reason to
do so, does not mandate that early retirement be considered in
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the equitable division of those benefits. see, also, Ward v. Ward,
502 so. 2d 477 (fla. app. 1987) (although “forced” retirement
may establish changed circumstances permitting a modification,
“voluntary” retirement will not), disapproved on other grounds,
Pimm v. Pimm, 601 so. 2d 534 (fla. 1992). Here, Leonard
offered no evidence that he was unable to work or was otherwise
forced to retire early. In fact, Leonard could presumably find
other employment while at the same time drawing his early
retirement benefit, thereby significantly altering the income
analysis upon which Leonard wishes this court to rely. We con-
clude the trial court did not abuse its discretion by not adjusting
for Leonard’s pension pay.

soCIaL seCUrIty

We next address Leonard’s argument that the trial court
abused its discretion in failing to account for the fact that susan
will receive significantly greater social security benefits than
he will. Under 42 U.s.C. § 407(a) (2000), the transfer or assign-
ment of social security benefits is forbidden and, in general,
protects these benefits from “execution, levy, attachment, gar-
nishment, or other legal process.” the U.s. supreme Court in
Philpott v. Essex County Welfare Board, 409 U.s. 413, 417, 93
s. Ct. 590, 34 L. ed. 2d 608 (1973), described § 407(a) as
“impos[ing] a broad bar against the use of any legal process to
reach all social security benefits.” Congress has carved out an
exception to allow the collection of past-due child support or
alimony, but at the same time, it specifically excluded from that
exception payment obligations arising from a community prop-
erty settlement, equitable distribution of property, or other divi-
sion of property between spouses or former spouses. see 42
U.s.C. § 659(a) and (i)(3)(b)(ii) (2000).

[6] Courts generally agree that § 407(a) preempts state law
that would authorize distribution of social security benefits, and
that social security benefits themselves are not subject to direct
division in a dissolution proceeding. Indeed, Leonard appears to
concede that a direct allocation of susan’s social security bene-
fits as a marital asset would be contrary to the anti-assignment
clause of the social security act and the supremacy Clause of
the U.s. Constitution. His argument is that the trial court erred in
failing to order an “offset” of susan’s marital share of Leonard’s
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pension by an amount reflecting the marital share of the differ-
ence between Leonard’s spousal share of susan’s social security
and susan’s share of her social security benefit. Leonard claims
that this form of indirect allocation is permissible. the issue of
whether state courts may adjust for the parties’ disproportionate
social security benefits when dividing marital property in a dis-
solution decree is one of first impression for this court.

the U.s. supreme Court has not specifically addressed
whether a state court can indirectly offset or otherwise consider
the parties’ respective social security benefits in dividing mari-
tal property in a dissolution proceeding. However, several state
courts look to the Court’s decision in Hisquierdo v. Hisquierdo,
439 U.s. 572, 99 s. Ct. 802, 59 L. ed. 2d 1 (1979), as instruct-
ing them that social security is not subject to an indirect adjust-
ment through offset. see, In re Marriage of James, 950 p.2d 624
(Colo. app. 1997); Johnson v. Johnson, 726 so. 2d 393 (fla.
app. 1999); In re Marriage of Crook, 211 Ill. 2d 437, 813 n.e.2d
198, 286 Ill. dec. 141 (2004); In re Marriage of Boyer, 538
n.W.2d 293 (Iowa 1995); Olson v. Olson, 445 n.W.2d 1 (n.d.
1989); Reymann v. Reymann, 919 s.W.2d 615 (tenn. app. 1995);
Marriage of Zahm, 138 Wash. 2d 213, 978 p.2d 498 (1999);
Berthiaume v. Berthiaume, no. C5-90-2392, 1991 WL 90839
(minn. app. June 4, 1991). but see, Kelly v. Kelly, 198 ariz. 307,
9 p.3d 1046 (2000); Panetta v. Panetta, 370 n.J. super. 486, 851
a.2d 720 (2004); Eickelberger v. Eickelberger, 93 ohio app. 3d
221, 638 n.e.2d 130 (1994); and Cornbleth v. Cornbleth, 397 pa.
super. 421, 580 a.2d 369 (1990) (cases allowing offset without
discussion of Hisquierdo).

In Hisquierdo, the U.s. supreme Court held that in dissolution
proceedings, a wife did not have a community property interest
in her husband’s expectation of receiving railroad retirement ben-
efits. the Court, in so holding, expressly pointed to the similari-
ties between the railroad retirement benefits and benefits under
the social security act, including the fact that the laws provid-
ing for both forms of benefits specifically prohibited the assign-
ment of the benefits through garnishment, attachment, or other
legal process. the Court noted that Congress, “[c]oncerned about
recipients who were evading support obligations and thereby
throwing children and divorced spouses on the public dole,”
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passed an exception for reaching social security benefits to sat-
isfy a legal obligation for child support or alimony. Hisquierdo v.
Hisquierdo, 439 U.s. at 576. However, the Court emphasized that
the statute, at the same time, specifically stated that “ ‘alimony . . .
does not include any payment or transfer of property or its value
by an individual to his spouse or former spouse in compliance
with any community property settlement, equitable distribution of
property, or other division of property between spouses or former
spouses.’ ” (emphasis supplied.) 439 U.s. at 577, quoting pub. L.
no. 95-30, tit. V, § 501(d), 91 stat. 160 (1977).

the Court concluded that Congress had decided upon a deli-
cate statutory balance in which it fixed an amount it thought
appropriate to support an employee’s old age and to encourage
the employee to retire. In deciding how finite funds were to be
allocated, Congress chose not to allow diminution of that fixed
amount by the spouse for whom the fund was not designed. the
social security act provides a specific limited avenue for
divorced persons to obtain a share of the former spouse’s bene-
fits. see 42 U.s.C. § 402(b)(1)(a) through (d) and (c)(1)(a)
through (d) (2000).

the Court in Hisquierdo specifically rejected the wife’s argu-
ment that even if a direct allocation of her former husband’s rail-
road retirement benefit would be contrary to the statutory benefit
scheme, she should still be entitled to an offsetting award of
presently available community property to compensate her for her
interest in the expected benefits. the court explained: “an offset-
ting award, however, would upset the statutory balance and im -
pair petitioner’s economic security just as surely as would a reg-
ular deduction from his benefit check.” Hisquierdo v. Hisquierdo,
439 U.s. 572, 588, 99 s. Ct. 802, 59 L. ed. 2d 1 (1979).

the weight of authority has concluded that an offset of social
security benefits is prohibited by the anti-assignment clause of
the social security act and the supremacy Clause of the U.s.
Constitution. most of these courts, however, especially those in
equitable division states as compared to community property
states, see In re Marriage of Brane, 21 kan. app. 2d 778, 908
p.2d 625 (1995), have not found a more generalized considera-
tion of social security benefits to be an impermissible factor in
the overall scheme when making a property division. see, In re
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Marriage of Morehouse, 121 p.3d 264 (Colo. app. 2005); In re
Marriage of Boyer, 538 n.W.2d 293 (Iowa 1995); In re Marriage
of Brane, supra; Bradbury v. Bradbury, 893 a.2d 607 (me.
2006); Mahoney v. Mahoney, 425 mass. 441, 681 n.e.2d 852
(1997); Rudden v. Rudden, 765 s.W.2d 719 (mo. app. 1989);
Neville v. Neville, 99 ohio st. 3d 275, 791 n.e.2d 434 (2003).

the court in Marriage of Zahm, 138 Wash. 2d 213, 978 p.2d
498 (1999), concluded that where the trial court neither com-
puted a formal calculation of the value of the husband’s social
security benefits nor offset a formal numerical valuation into the
court’s property division via a specific counterbalancing prop-
erty award to the wife, the reasoning in Hisquierdo did not apply.
the court explained that the antireassignment clause of the
social security act did not preclude the trial court from consid-
ering a spouse’s social security income “within the more elastic
parameters of the court’s power to formulate a just and equitable
division of the parties’ marital property.” 138 Wash. 2d at 222,
978 p.2d at 502. as described by the court in Neville, “[a]lthough
a party’s social security benefits cannot be divided as a marital
asset, those benefits may be considered by the trial court under
the catchall category as a relevant and equitable factor in making
an equitable distribution.” Neville v. Neville, 99 ohio st. 3d at
278, 791 n.e.2d at 437. this is especially true when “ ‘a spouse’s
social security contributions and ultimate benefits have been in -
creased by the work of the other spouse, and . . . a nonemployed
spouse loses spending power after a divorce through the inabil-
ity to use the other spouse’s social security benefits.’ [Quoting]
2a social security Law and practice (flaherty & sigillo, eds.,
1994), section 34:67.” 99 ohio st. 3d at 278, 791 n.e.2d at 437.

other courts, however, have found the distinction between a
general equitable consideration and a prohibited mathematically
specific offset to be meaningless. these courts have accordingly
found impermissible any consideration of social security dispar-
ity in the property division of divorcing parties. see, e.g., Cox v.
Cox, 882 p.2d 909 (alaska 1994); In re Marriage of Hillerman,
109 Cal. app. 3d 334, 167 Cal. rptr. 240 (1980); In re Marriage
of Crook, 211 Ill. 2d 437, 813 n.e.2d 198, 286 Ill. dec. 141
(2004); Wolff v. Wolff, 112 nev. 1355, 929 p.2d 916 (1996);
English v. English, 118 n.m. 170, 879 p.2d 802 (n.m. app.
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1994); Olson v. Olson, 445 n.W.2d 1 (n.d. 1989); Swan and
Swan, 301 or. 167, 720 p.2d 747 (1986); Reymann v. Reymann,
919 s.W.2d 615 (tenn. app. 1995). In In re Marriage of Crook,
the court explained:

Instructing a trial court to “consider” social security ben-
efits . . . either causes an actual difference in the asset dis-
tribution or it does not. If it does not, then the “considera-
tion” is essentially without meaning. If it does, then the
monetary value of the social security benefits the spouse
would have received is taken away from that spouse and
given to the other spouse to compensate for the anticipated
difference. this works as an offset meant to equalize the
property distribution.

211 Ill. 2d at 451, 813 n.e.2d at 205, 286 Ill. dec. at 148.
[7] We conclude that the anti-assignment clause of the social

security act and the supremacy Clause of the U.s. Constitution
prohibit a direct offset to adjust for disproportionate social
security benefits in the property division of a dissolution decree.

ConCLUsIon
We find no abuse of discretion in the property division ordered

by the trial court. accordingly, we affirm.
affIrmed.

state of nebraska ex reL. CoUnseL for dIsCIpLIne

of tHe nebraska sUpreme CoUrt, reLator,
V. ryan k. sHULtz, respondent.

716 n.W.2d 45

filed June 16, 2006.    no. s-06-289.

original action. Judgment of disbarment.

Hendry, C.J., WrIgHt, ConnoLLy, gerrard, stepHan,
mCCormaCk, and mILLer-Lerman, JJ.

per CUrIam.
IntrodUCtIon

this case is before the court on the voluntary surrender of
license filed by respondent, ryan k. shultz. as indicated below,
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the court accepts respondent’s surrender of his license and enters
an order of disbarment.

faCts
respondent was admitted to the practice of law in the state

of nebraska on november 30, 1999. at all times relevant
hereto, respondent was engaged in the private practice of law
in nebraska.

on march 15, 2006, an application for the temporary sus -
pension of respondent from the practice of law was filed by
the chairperson of the Committee on Inquiry of the sixth
disciplinary district. the application stated that two grievances
had been filed against respondent and were under investigation
by the Counsel for discipline. the application stated, in effect,
that according to the grievances, respondent had repeatedly
made false statements to clients regarding the status of pending
legal matters he was handling for said clients and had provided
to a client a judgment purportedly signed by a judge, when in
fact no such judgment had been entered. the application further
stated, in effect, that respondent “has engaged in and continues
to engage in conduct that, if allowed to continue until final dis-
position of disciplinary proceedings, will cause serious damage
to the public and to the members of the nebraska state bar
association.”

on march 22, 2006, this court entered an order directing
respondent to show cause why his license should not be tem-
porarily suspended. a copy of the show cause order was served
on respondent, and respondent filed an affidavit in response to
the show cause order. on april 12, this court determined that
respondent had failed to show cause why his license should not
be temporarily suspended and ordered respondent’s license to
practice law in the state of nebraska temporarily suspended until
further order of the court.

on may 4, 2006, respondent filed with this court a volun-
tary surrender of license, voluntarily surrendering his license to
practice law in the state of nebraska. In his voluntary surrender
of license, respondent knowingly does not contest the truth of
the allegations in the grievances to the effect that he repeatedly
made false statements to clients regarding the status of their
pending legal matters. In addition to surrendering his license,
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respondent voluntarily consented to the entry of an order of dis-
barment and waived his right to notice, appearance, and hearing
prior to the entry of the order of disbarment.

anaLysIs
neb. Ct. r. of discipline 15 (rev. 2001) provides in pertinent

part:
(a) once a grievance, a Complaint, or a formal Charge

has been filed, suggested, or indicated against a member,
the member may voluntarily surrender his or her license.

(1) the voluntary surrender of license shall state in writ-
ing that the member knowingly admits or knowingly does
not challenge or contest the truth of the suggested or indi-
cated grievance, Complaint, or formal Charge and waives
all proceedings against him or her in connection therewith.

pursuant to rule 15, we find that respondent has voluntarily
surrendered his license to practice law and knowingly does not
contest the truth of the allegations in the grievances to the effect
that he repeatedly made false statements to clients regarding the
status of their legal matters, including providing a client with a
judgment purportedly signed by a judge, when in fact no such
judgment had been entered, all in violation of applicable provi-
sions controlling the conduct of attorneys. further, respondent
has waived all proceedings against him in connection therewith.
We further find that respondent has consented to the entry of an
order of disbarment.

ConCLUsIon
Upon due consideration of the pleadings in this matter, the

court finds that respondent voluntarily has stated that he know-
ingly does not contest the truth of the allegations in the griev-
ances to the effect that he repeatedly made false statements to
clients regarding the status of their pending legal matters. the
court accepts respondent’s surrender of his license to practice
law, finds that respondent should be disbarred, and hereby orders
him disbarred from the practice of law in the state of nebraska,
effective immediately. respondent shall forthwith comply with
neb. Ct. r. of discipline 16 (rev. 2004), and upon failure to do
so, he shall be subject to punishment for contempt of this court.
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accordingly, respondent is directed to pay costs and expenses in
accordance with neb. rev. stat. §§ 7-114 and 7-115 (reissue
1997) and neb. Ct. r. of discipline 10(p) (rev. 2005) and 23 (rev.
2001) within 60 days after an order imposing costs and expenses,
if any, is entered by the court.

JUdgment of dIsbarment.

state of nebraska ex reL. CoUnseL for dIsCIpLIne

of tHe nebraska sUpreme CoUrt, reLator,
V. sCott d. freese, respondent.

716 n.W.2d 56

filed June 16, 2006.    no. s-06-512.

original action. Judgment of disbarment.

Hendry, C.J., WrIgHt, ConnoLLy, gerrard, stepHan,
mCCormaCk, and mILLer-Lerman, JJ.

per CUrIam.
IntrodUCtIon

this case is before the court on the voluntary surrender of
license filed by respondent, scott d. freese. as indicated below,
the court accepts respondent’s surrender of his license and enters
an order of disbarment.

faCts
respondent was admitted to the practice of law in the state

of nebraska on september 19, 1983. at all times relevant
hereto, respondent was engaged in the private practice of law in
nebraska.

on may 4, 2006, an application for the temporary suspen -
sion of respondent from the practice of law was filed by the
vice-chairperson of the Committee on Inquiry of the third
disciplinary district. the application stated that a federal in -
dictment had been returned against respondent, generally alleg-
ing that respondent had engaged in a conspiracy to possess and
distribute methamphetamine in violation of federal law. the
application further stated that the indictment alleged that some
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of respondent’s “co-conspirators” were clients or former clients
of respondent. the application also stated that respondent had
entered into a plea agreement with the U.s. attorney in which
respondent had admitted that he had engaged in conduct in vio-
lation of federal law, which conduct constituted a felony pun-
ishable by incarceration in prison for a period of 10 years to life.
the application further stated that “if the respondent’s illegal
conduct (including but not limited to conspiring with clients or
former clients) is allowed to continue until final disposition of
pending disciplinary proceedings, it will cause serious damage
to the public and the bar.”

on may 5, 2006, this court entered an order directing respond-
ent to show cause why his license should not be temporarily sus-
pended. a copy of the show cause order was served on respond-
ent. on may 15, respondent filed with this court a voluntary
surrender of license, voluntarily surrendering his license to prac-
tice law in the state of nebraska.

In his voluntary surrender of license, respondent admitted
that on march 24, 2005, an indictment had been filed against
him alleging that he had conspired with others to possess and
distribute substances containing methamphetamine in violation
of federal law. respondent also admitted he had entered into a
plea agreement with the U.s. attorney, in which he admitted
violating federal law. a copy of respondent’s plea agreement
is attached to his voluntary surrender. In the plea agreement,
respondent agreed, inter alia, that he would enter a guilty plea
to one count of conspiracy to distribute and possession with
intent to distribute 500 grams or more of a substance contain-
ing methamphetamine. In his voluntary surrender, respondent
knowingly admitted that his conduct as set forth in the plea
agreement violated the applicable provisions controlling the
conduct of attorneys in effect at the time relevant to the under-
lying facts. respondent further knowingly does not contest the
truth of the allegation made against him and voluntarily surren-
ders his license to practice law in the state of nebraska. In addi-
tion to surrendering his license, respondent consented to the
entry of an order of disbarment and knowingly waived his right
to notice, appearance, and hearing prior to the entry of the order
of disbarment.
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anaLysIs
neb. Ct. r. of discipline 15 (rev. 2001) provides in pertinent

part:
(a) once a grievance, a Complaint, or a formal Charge

has been filed, suggested, or indicated against a member,
the member may voluntarily surrender his or her license.

(1) the voluntary surrender of license shall state in writ-
ing that the member knowingly admits or knowingly does
not challenge or contest the truth of the suggested or indi-
cated grievance, Complaint, or formal Charge and waives
all proceedings against him or her in connection therewith.

pursuant to rule 15, we find that respondent has voluntarily
surrendered his license to practice law, knowingly does not con-
test the truth of the allegation that he conspired with others to
possess and distribute substances containing methampheta -
mine in violation of federal law, and has waived all proceedings
against him in connection with his voluntary surrender. We fur-
ther find that respondent has consented to the entry of an order
of disbarment.

ConCLUsIon
Upon due consideration of the pleadings in this matter, the

court finds that respondent voluntarily has stated that he know-
ingly does not contest the truth of the allegation that he con-
spired with others to possess and distribute substances contain-
ing methamphetamine in violation of federal law. the court
accepts respondent’s surrender of his license to practice law,
finds that respondent should be disbarred, and hereby orders
him disbarred from the practice of law in the state of nebraska,
effective immediately. respondent shall forthwith comply with
neb. Ct. r. of discipline 16 (rev. 2004), and upon failure to do
so, he shall be subject to punishment for contempt of this court.
accordingly, respondent is directed to pay costs and expenses in
accordance with neb. rev. stat. §§ 7-114 and 7-115 (reissue
1997) and neb. Ct. r. of discipline 10(p) (rev. 2005) and 23
(rev. 2001) within 60 days after an order imposing costs and
expenses, if any, is entered by the court.

JUdgment of dIsbarment.
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In re estate of Leonard G. erIksen, deceased.
t. rIchard erIksen, appeLLant, v. shIrLey Macrander,

personaL representatIve, et aL., appeLLees.
716 n.W.2d 105

filed June 23, 2006.    no. s-04-966.

1. Decedents’ Estates: Taxation: Appeal and Error. review of apportionment pro-

ceedings under neb. rev. stat. § 77-2108 (reissue 2003) is de novo on the record.

2. Appeal and Error. an appellate court will not consider an issue on appeal that was

not passed upon by the trial court.

appeal from the county court for burt county: c. MattheW

saMueLson, Judge. reversed and remanded for further pro-
ceedings.

Lawrence k. sheehan and George t. blazek, of ellick, Jones,
buelt, blazek & Longo, for appellant.

darren r. carlson, of Walentine, o’toole, McQuillan &
Gordon, for appellees pat McGuire and bart McGuire.

hendry, c.J., connoLLy, Gerrard, stephan, MccorMack,
and MILLer-LerMan, JJ.

connoLLy, J.
the appellant, t. richard eriksen, a residuary devisee, pur-

chased a family farm under an option in the will of his deceased
uncle Leonard G. eriksen (Leonard). after purchase, eriksen
allowed Leonard’s estate to make elections under the federal tax
code, I.r.c. §§ 2032a and 2057 (2000 & supp. III 2003), result-
ing in a tax refund to the estate. the election imposes on eriksen
both responsibilities and potential liabilities. eriksen sought to
be paid the tax savings under neb. rev. stat. § 77-2108 (reissue
2003), which provides for apportionment of federal estate taxes,
and appellees pat McGuire and bart McGuire, residuary devi-
sees, objected. the county court determined that the will directed
how the taxes should be apportioned and did not address appli-
cation of § 77-2108. We determine that the will did not control
apportionment of taxes and that the court should have applied
§ 77-2108. accordingly, we reverse, and remand for further pro-
ceedings to apply § 77-2108.
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backGround
eriksen farmed Leonard’s land for 10 years before Leonard’s

death. Leonard died in 2002. the land was part of his residuary
estate, which he devised to 13 of his nieces and nephews. the will
stated: “after the payment of my final debts, expenses of admin-
istration and taxes, I give and bequeath all of my property and
estate to [various devisees, including the nieces and nephews].”
the will, however, granted the nieces and nephews the right to
purchase the farm. eriksen was the only one to exercise the option
and purchased the land in June 2003, for the appraised value of
$1,174,330.

a federal estate tax return had been due in May 2003, but the
estate accountant, steven e. pribnow, filed for an extension of
time and sent an estimated tax payment of $330,000. In addition,
pribnow discussed with eriksen the possibility of making a “spe-
cial use valuation election,” available under the federal tax code.
see § 2032a. eriksen informed pribnow that he believed he was
also qualified for a “qualified family-owned business interest”
election. see § 2057.

In general terms, § 2032a provides for a special valuation of
farm or real property used in a family-owned business, and § 2057
allows a deduction for certain family-owned business interests.
under both provisions, the qualified heir who obtains the property
must materially participate in the operation of the business for 10
years following the decedent’s death. the qualified heir must also
sign an agreement agreeing to pay recapture taxes that will be
imposed if the qualified heir sells the property or ceases to partic-
ipate in its operation within the required period. as the owner of
the land, eriksen was required to sign the agreement before the
estate could make the elections.

after discussing the matter with his attorney, eriksen sent a let-
ter to pribnow stating his belief that he was entitled to all the tax
savings under the elections, but stated that he would sign the
agreements and split the savings 75-25 with the other devisees
to avoid any disputes and accomplish a quick resolution of the
estate. pribnow then sent a letter dated november 6, 2003, to the
devisees explaining the effect of the elections, stating that he
thought the offer was fair and reasonable and that “[t]he estate can
make the tax elections with or without your approval under the

In re estate of erIksen 807
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 circumstances, and will probably do so.” eriksen’s attorney re -
ceived a telephone call from appellee pat McGuire on november
12, stating that he had talked to some of the other  devisees and that
they agreed with the proposal. but not all of the devisees agreed.

the estate made the elections, and later, several devises re -
jected eriksen’s proposal. In January 2005, the estate received a
refund generated by the elections. eriksen filed a petition seeking
the tax savings under § 77-2108, and some, but not all, of the dev-
isees objected. the county court determined that the will required
distribution after payment of taxes and denied the petition. thus,
the court did not apply § 77-2108 or address issues concerning the
proper apportionment under § 77-2108. eriksen appeals.

assIGnMents of error
eriksen assigns, rephrased, that the county court erred by (1)

not apportioning the tax savings in favor of eriksen and (2) not
determining that the residuary devisees were unjustly enriched.

standard of revIeW
[1] review of apportionment proceedings under § 77-2108 is

de novo on the record. see In re Estate of Detlefs, 227 neb. 531,
418 n.W.2d 571 (1988).

anaLysIs
eriksen contends that the will does not control apportionment

because it only generally addresses payment of taxes without
addressing the apportionment of taxes between devisees. he ar -
gues that absent such a specific direction in the will, the taxes are
to be apportioned under § 77-2108.

section § 77-2108 provides in part:
Whenever it appears upon any accounting or in any

appropriate action or proceeding that a personal represent-
ative, executor, administrator, trustee, or other person act-
ing in a fiduciary capacity has paid or may be required to
pay any transfer tax levied or assessed under sections
77-2101 to 77-2116 or under the provisions of any federal
estate or generation-skipping transfer tax law heretofore
or hereafter enacted upon or with respect to any property
required to be included in the gross estate of a decedent
or total amount of generation-skipping transfer under the
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provisions of any such law, the amount of the tax so paid
or payable, except as otherwise directed in the decedent’s
will or except in a case when by written instrument exe-
cuted inter vivos direction is given for apportionment
within the fund of the taxes assessed upon the specific fund
dealt with in such inter vivos instrument, shall be equitably
apportioned and prorated among the persons interested in
the estate or transfer. such apportionment and proration
shall be made in the proportion as near as may be that the
value of the property, interest, or benefit of each such per-
son bears to the total value of the property, interests, or
benefits received by all such persons interested in the
estate or transfer, except that in making such proration,
allowances shall be made for any exemptions granted by
the law imposing the tax and for any deductions, including
any marital de duction, allowed by such law for the purpose
of arriving at the value of the net estate or transfer.

Most states have adopted apportionment statutes. see Nielsen
v. Sidner, 191 neb. 324, 215 n.W.2d 86 (1974). the statutes
express the policy that each portion of the estate that created the
tax shall bear its fair share of the tax burden. Id.

estate taxes in nebraska are apportioned equitably under
§ 77-2108 unless a testator has directed otherwise in his or her
will. Nielsen, supra. We have held that estate taxes will be ap -
portioned under § 77-2108 unless there is a clear and unambig-
uous direction to the contrary. any ambiguity is to be resolved
in favor of apportionment under § 77-2108. Nielsen, supra.
further, we have indicated that to remove the will from the
terms of § 77-2108, the testator must provide an express direc-
tion against statutory apportionment. Nielsen, supra.

at oral argument, the appellees conceded that the phrase:
“after the payment of my final debts, expenses of administra-
tion and taxes, I give and bequeath all of my property and estate
to [various devisees, including the nieces and nephews]” was
not an apportionment clause. therefore, the will did not direct
against statutory apportionment and the court should have ap -
plied § 77-2108.

eriksen next contends that under § 77-2108, he should be
allocated the tax savings caused by his elections. but the county
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court did not decide issues regarding apportionment under
§ 77-2108. further, at oral arguments, the parties agreed that
the residuary of the estate had not been distributed and informed
the court that the § 2057 election has now been denied by the
Internal revenue service. until the estate taxes have been
finally determined, § 77-2108 cannot be applied.

[2] In addition, a determination about apportionment involves
a number of issues that could require additional factual findings.
the county court did not address apportionment under § 77-2108
and did not make specific factual findings, because it determined
that the will controlled instead of the statute. an appellate court
will not consider an issue on appeal that was not passed upon by
the trial court. In re Guardianship & Conservatorship of Larson,
270 neb. 837, 708 n.W.2d 262 (2006). accordingly, we do not
address the apportionment under § 77-2108 and remand the mat-
ter for that determination by the county court when the final
amount of federal estate taxes has been determined.

Likewise, the county court did not address eriksen’s unjust
enrichment arguments, and an application of § 77-2108 could
potentially affect those claims. accordingly, we also do not ad -
dress unjust enrichment and remand the matter for determination
by the county court.

reversed and reManded for

further proceedInGs.
WrIGht, J., participating on briefs.

dutton-LaInson coMpany, a nebraska corporatIon,
appeLLant and cross-appeLLee, v. the contInentaL Insurance

coMpany, a corporatIon, and unIted states fIdeLIty and

Guaranty coMpany, a corporatIon, appeLLees, and northern

Insurance coMpany of neW york, a corporatIon, and

eMpIre fIre and MarIne Insurance coMpany, a nebraska

corporatIon, appeLLees and cross-appeLLants.
716 n.W.2d 87

filed June 23, 2006.    no. s-04-1223.

1. Insurance: Contracts: Appeal and Error. the interpretation of an insurance policy

is a question of law, in connection with which an appellate court has an obligation to

reach its own conclusions independently of the determination made by the trial court.
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2. Summary Judgment: Appeal and Error. In reviewing a summary judgment, an

appellate court views the evidence in a light most favorable to the party against whom

the judgment is granted and gives such party the benefit of all reasonable inferences

deducible from the evidence.

3. Insurance: Contracts: Proof. While the burden rests with the insurer to establish the

initial applicability of the pollution exclusion by showing the discharge or release of

a pollutant into the environment, the burden then shifts to the insured to show that the

“sudden and accidental” exception to that exclusion is applicable.

4. Summary Judgment: Proof. the party moving for summary judgment has the burden

to show that no genuine issue of material fact exists and must produce sufficient evi-

dence to demonstrate that the moving party is entitled to judgment as a matter of law.

5. ____: ____. a movant for summary judgment makes a prima facie case by producing

enough evidence to demonstrate that the movant is entitled to a judgment if the evi-

dence were uncontroverted at trial. at that point, the burden of producing evidence

shifts to the party opposing the motion.

6. Insurance: Contracts: Words and Phrases. since the “sudden and accidental” ex -

ception to a pollution exclusion clause is expressed in the conjunctive, both require-

ments must be met for the exception to become operative.

7. ____: ____: ____. the language of an insurance policy should be considered in

accordance with what a reasonable person in the position of the insured would have

understood it to mean.

8. ____: ____: ____. a reasonable person in the position of the insured would under-

stand the term “sudden,” as found in the context of a qualified pollution exclusion, to

refer to the objectively temporally abrupt release of pollutants into the environment.

9. Limitations of Actions. If the facts in a case are undisputed, the issue as to when the

statute of limitations begins to run is a question of law.

10. Judgments: Appeal and Error. When reviewing questions of law, an appellate court

has an obligation to resolve the questions independently of the conclusion reached by

the trial court.

11. Insurance: Contracts. coverage under an insurance policy or contract is generally

understood to consist of two separate and distinct obligations: (1) the duty to defend

any suit filed against the insured party and (2) the duty to pay, on behalf of the insured,

sums for which the insured shall become legally obligated to pay because of injury

caused to a third party by acts of the insured.

12. Limitations of Actions: Insurance: Contracts. It is the general rule that a cause of

action cannot accrue before the insurer fails to perform the obligations agreed to in

the contract.

13. Limitations of Actions: Insurance. a claim for indemnity accrues at the time the

indemnity claimant suffers loss or damage, which is not at the time of the underlying

act causing the damage, but when the would-be indemnitee pays the judgment arising

from the underlying loss or damage.

14. ____: ____. a cause of action on an insurer’s duty to defend does not run until the

underlying action is resolved against the insured.

15. Insurance: Liability: Notice: Proof. In order to escape liability or the duty to defend

on account of an insured’s unreasonable and unexcused delay in giving notice of

claim, a liability insurer is required to show that it was prejudiced.

16. Insurance: Notice: Waiver. the insurer’s ability to insist upon its insured’s duty to

notify may be waived through its representations to the insured.
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17. Insurance: Liability: Waiver. the insurer waives its right to defend not only through

an express or unequivocal denial, but in any instance where the facts and circum-

stances warrant the inference that liability was, and would be, denied.

18. Laches: Equity. Laches does not result from the mere passage of time, but from the

fact that during the lapse of time, circumstances changed such that to enforce the

claim would work inequitably to the disadvantage or prejudice of another.

19. Laches. the defense of laches is not favored in nebraska. It will be sustained only if

a litigant has been guilty of inexcusable neglect in enforcing a right to the prejudice

of his adversary.

appeal from the district court for douglas county: peter c.
bataILLon, Judge. affirmed in part, and in part reversed and
remanded for further proceedings.

James W.r. brown, thomas r. brown, and steven J. olson,
of brown & brown, p.c., L.L.o., for appellant.

thomas J. culhane and John b. Morrow, of erickson &
sederstrom, p.c., and peter b. kupelian, of kupelian, ormond &
Magy, p.c.,  for appellees northern Insurance company of new
york and empire fire and Marine Insurance company.

robert s. keith and kellie r. harry, of engles, ketcham, olson
& keith, p.c., and eileen king bower and Julie L. burgener,
of ross, dixon & bell, L.L.p., for appellee the continental
Insurance company.

stephen L. ahl, of Wolfe, snowden, hurd, Luers & ahl, and
frank Winston and John r. casciano, of steptoe & Johnson,
L.L.p., for appellee united states fidelity and Guaranty company.

randall L. Goyette, of baylor, evnen, curtiss, Grimit & Witt,
and, of counsel, Laura a. foggan, John c. yang, and Mariela
olivares, of Wiley, rein & fielding, L.L.p., for amicus curiae
complex Insurance claims Litigation association.

hendry, c.J., WrIGht, Gerrard, MccorMack, and
MILLer-LerMan, JJ.

MccorMack, J.
I. nature of case

the plaintiff, dutton-Lainson company (dutton), incurred
costs and expenses relating to the cleanup of environmental
 damage as demanded by the u.s. environmental protection
agency (epa). In this action, dutton is suing several of its

812 271 nebraska reports



 liability insurers for indemnification of those costs and ex -
penses. summary judgment was granted in favor of the insurers,
and dutton appeals.

II. stateMent of facts
dutton is a nebraska corporation with its principal place

of business in hastings, nebraska. since at least 1948, dutton
conducted a manufacturing business. In the course of its man -
ufacturing operations, dutton used various solvents to clean
its machines and parts. from approximately 1948 to 1971, the
cleaning solvents contained trichloroethylene (tce). from ap -
proximately 1971 to 1985, the solvents contained “1,1,1, tri -
chloroethane” (tca).

from february 1962 to october 1964, dutton placed the sol-
vents and some sludge-filled degreaser fluid in sealed metal
drums and deposited the solvents and drums in the north
Landfill in hastings, which was operated by the city of hastings.
from october 1964 to July 1982, dutton placed sludge from the
de greaser and, prior to september 7, 1977, some of the sludge-
filled solvent fluid in sealed metal containers and deposited them
in the south Landfill in hastings, which was also operated by the
city of hastings.

at some point after the drums and containers were deposited
in the north and south Landfills, either the solvent and sludge
in the drums and containers were emptied into the landfills or
the operator of the landfills bulldozed the materials and crushed
the containers, causing the sludge and solvent “to be removed
from” the containers. this was done either directly by dutton
employees or by the landfill operators with full knowledge of
dutton. commencing prior to 1970 and continuing past 1987,
the tce and tca deposited by dutton in the north and south
Landfills seeped into the soil and ground water at both subsites.

In addition to the north and south Landfills contaminations,
from 1948 to 1987, dutton’s regular manufacturing operations
caused solvents containing tce and tca to spill onto the con-
crete floor of its operating premises. the tce and tca seeped
from the concrete floor into the ground water beneath and con-
tinued to spread to the ground water under adjacent property.
the pollution emanating from such seepage is designated as
“Well no. 3.” dutton presented evidence that until it received a
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letter from the epa in 1992, it was unaware that the solvent was
migrating through the concrete floor and invading the soil and
ground water.

the evidence is undisputed that dutton’s deposits in the north
and south Landfills were in compliance with then-existing laws
and ordinances for the disposition of these solvents and that
dutton did not anticipate that the solvents would cause pollution
of the soil or ground water.

throughout its manufacturing operations, dutton carried sev-
eral insurance policies with multiple insurers. united states
fidelity and Guaranty company (usf&G) issued the following
policies to dutton: policy no. Mp8393 (effective november 15,
1973, to november 15, 1976), policy no. Mp9379 (effective
January 1, 1977, to January 1, 1980), and policy no. Mp20284
(effective January 1, 1980, to January 1, 1983). empire fire
and Marine Insurance company (empire) issued a commercial
umbrella policy, no. 280381, to dutton for the policy period
January 1, 1978, to January 1, 1979. both the usf&G policies
and empire’s policy contained pollution exclusion clauses which
provided that the insurance did not apply

to bodily injury or property damage arising out of the
 discharge, dispersal, release or escape of smoke, vapors,
soot, fumes, acids, alkalis, toxic chemicals, liquids or gases,
waste materials or other irritants, contaminants or pollutants
into or upon land, the atmosphere or any watercourse or
body of water; but this exclusion does not apply if such dis-
charge, dispersal, release or escape is sudden and accidental.

(such pollution exclusion clauses are hereinafter referred to as
the “qualified pollution exclusion.”)

continental Insurance company (continental) issued three
primary general liability policies to dutton as follows: policy
no. cbp415666 (apparently effective august 1, 1980, to august
1, 1983), policy no. cbp914504 (apparently effective august 1,
1981, to august 1, 1984), and policy no. cbp900212 (effec-
tive october 1, 1984, to october 1, 1987). northern Insurance
company of new york (northern) issued a commercial general
liability policy, no. sM37686395, for the period october 1,
1983, to october 1, 1986. however, this policy was canceled by
dutton effective october 1, 1984.
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the continental policies contained an addendum stating: “It
is hereby agreed and understood that the comprehensive
General Liability Insurance . . . is amended to include bodily
Injury or property damage caused by the dumping, discharge,
or escape (sudden or non-sudden), of irritants, pollutants, or
contaminants.” northern’s policy’s standard form contained a
pollution exclusion clause identical to the one found in the
usf&G and empire policies; however, pursuant to negotiations
between dutton and northern, the pollution exclusion clause
was deleted from the policy.

on september 23, 1985, the epa notified dutton that it was
a potentially responsible party (prp) for the cost of cleaning
up the contamination at the north and south Landfills and of
the contamination that had emanated from those subsites. on
november 5, 1992, the epa notified dutton that it was a prp for
the cost of cleaning up the contamination at the Well no. 3 sub-
site and of the contamination that had emanated from that sub-
site. on december 28, 2001, dutton was notified by the epa that
it was a prp for “operable unit 19,” which was an area-wide
ground water contamination subsite allegedly contaminated in
part by the leaching of the north and south Landfills and Well
no. 3, which leaching had not been addressed by the other sub-
site response actions.

the prp notices from the epa generally gave dutton a spec-
ified period of time to voluntarily undertake cleanup of the rel-
evant subsites, or else the epa would design and implement its
own plan and would collect reimbursement from dutton in the
event it were ultimately determined to be a prp. beginning
august 14, 1998, consent decrees were entered between dutton
and the epa regarding cleanup of the various subsites. pursuant
to these decrees, dutton has conducted extensive cleanup, with
such efforts still continuing.

In november 1985, dutton notified continental, northern,
usf&G, and empire of the epa’s designation of dutton as a
prp for the north and south Landfills. dutton updated its notice
to continental in 1991 and to usf&G in 1992.

continental first responded to dutton’s notice in february
1987 with a strict reservation of rights, “because there is a pos-
sibility, and even a good likelihood that no coverage existed
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under our policies for the pollution occurring near hastings,
nebraska. coverage might be eliminated by exclustions [sic]
listed in our policy.” In february 1992, continental sent a letter
to dutton stating that “[u]pon review of both the documentation
provided with your submission of this claim and the above ref-
erenced policies, continental must respectfully deny coverage
for this claim . . . .” the letter then set forth several reasons for
such denial. as continental admitted during oral argument to
this court, “the denial was clear.”

northern, through its parent company, Maryland casualty
company, responded to dutton’s notice in april 1986. therein,
northern stated that it did not believe that any “suit” within the
meaning of the policy had yet been brought. therefore, “any
determination as to coverage would appear to be premature.”
yet, northern went on to state that coverage sought by a future
suit might be inconsistent with the definitions of “occurrence”
and “property damage,” as well as other provisions. In closing,
northern stated that it “would appreciate . . . being kept apprised
of the progress of epa’s investigation, and would welcome any
future information that you believe relevant.” at oral argument,
northern’s attorney admitted that the 1986 letter “could be fairly
read as being a refusal.”

empire responded to dutton’s notice in 1992. characterized
as an “interim response,” empire stated that based on the infor-
mation it had, the losses for which dutton sought coverage did
not appear to be derived from an “occurrence,” as defined by the
policy, and that moreover, the claim against dutton did not
involve “damages,” as required by the policy. empire also cited
several policy exclusions which would apply to bar dutton’s
claim, including the qualified pollution exclusion. empire closed
that it “invite[d] [dutton] to furnish [it] any information which
might bear upon the question of coverage.” It further stated that
it would “continue to monitor the matter through [usf&G].”

usf&G first responded to dutton’s 1985 notice with an ac -
ceptance of the notice with a strict reservation of all rights and
defenses under any and all policies in effect between usf&G
and dutton, noting that there was a “likel[i]hood” that no cov-
erage existed for the pollution due to policy exclusions and the
fact that the damages did not manifest themselves until 5 years
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after the time dutton’s policy with usf&G was last in effect.
the letter did not request any further information from dutton.
the next communication between dutton and usf&G occurred
around november 26, 1991, when dutton’s counsel wrote to
dutton’s insurance broker regarding the pollution-related claims
asserted against dutton, and the broker then forwarded this let-
ter to usf&G. In response, usf&G sent a letter dated april 6,
1992, to dutton stating its reservation of rights and setting forth
numerous reasons why there was likely no coverage. however,
usf&G asked that dutton forward specified information to it.
no response was received from dutton, and the next contact
between dutton and usf&G was a letter dated May 11, 1993,
when usf&G wrote to dutton requesting an update of the sta-
tus of the claims. again, usf&G received no response and did
not hear again from dutton until the current action was filed.

dutton filed suit against continental, northern, usf&G, and
empire on september 4, 2002, seeking indemnification for sums
expended in connection with defending against the epa’s inves-
tigation and the resulting environmental cleanup, for attorney
fees, and for a declaratory judgment that the insurers, subject
to the policy limits, are liable for any future expenditures with
respect to the north and south Landfills, Well no. 3, and
operable unit 19. continental’s answer set forth 29 affirmative
defenses, including the statute of limitations, laches, and late
notice. northern similarly responded with 37 affirmative de -
fenses, including the statute of limitations, laches, and failure to
provide timely and proper notice as required by the policy.
usf&G set forth 13 affirmative defenses, but did not plead the
statute of limitations or laches. It did plead late notice and the
qualified pollution exclusion contained in the policy. empire
asserted 37 affirmative defenses, including the statute of limita-
tions, laches, late notice, and the qualified pollution exclusion.

northern, usf&G, and empire made general motions for sum-
mary judgment, and continental filed a motion for summary
judgment based upon the statute of limitations and laches. dutton
responded by filing a “Motion for partial summary Judgment,”
asking that the court determine that (1) under each of the policies,
each defendant had breached its duty to indemnify dutton; (2)
continental, northern, and usf&G each breached its duty to
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defend dutton against the epa proceedings and therefore could
not later contest coverage under the policies; (3) all defendants
were jointly and severally liable to dutton for the amounts it
had expended pursuant to administrative orders on consent of
the epa and to consents it had executed for entry of consent
decrees in the u.s. district court for the district of nebraska, the
amounts of which remained to be determined; (4) all defendants
were jointly and severally liable for any other cleanup costs
dutton had paid and all defense costs it had incurred, the amounts
of which remained to be determined; (5) defendants were jointly
and severally liable for interest on cleanup and defense expenses
at a rate of 12 percent per annum; (6) defendants were jointly and
severally liable for reasonable attorney fees; and (7) defendants
were jointly and severally lia ble to pay to dutton all cleanup costs
thereafter required to be expended by dutton for the cleanup of
the north and south Landfills, Well no. 3, and operable unit 19,
and for all future monitoring and maintenance expenses with
respect thereto, with interest at a rate of 12 percent per annum
from the date of payment by dutton.

the district court granted summary judgment in favor of all
four defendants. as to usf&G and empire, the court found the
pollution to be excluded under the pollution exclusion provision
of the policies. the court reasoned that the terms “sudden” and
“accidental” were unambiguous and that regardless of the fact
that dutton may not have anticipated the pollution that occurred
as a result, the leakage from the dutton plant over a period of
17 years and spillage for a period of 29 years were neither “sud-
den” nor “accidental.” as to continental and northern, and as an
additional basis for summary judgment in favor of empire, the
court determined that the statute of limitations barred dutton’s
claims. the court further found that laches barred dutton’s claims
against continental and usf&G and that “late notice” defeated
dutton’s claims against northern and usf&G. the district court
denied dutton’s motion for partial summary judgment.

III. assIGnMents of error
dutton assigns, consolidated and restated, that the district

court erred in (1) sustaining empire and usf&G’s motions for
summary judgment on the ground that coverage was precluded
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by the pollution exclusion; (2) sustaining summary judgment in
favor of continental, northern, and empire on the basis of the
statute of limitations; (3) sustaining summary judgment in favor
of continental and usf&G on the basis of laches; (4) sustain-
ing summary judgment in favor of northern and usf&G on the
basis of “late notice”; and (5) failing to grant dutton’s motion
for partial summary judgment.

northern and empire cross-appeal, asserting that the district
court erred in (1) not including empire in its determination that
because of late notice, no coverage is available to dutton with
regard to the Well no. 3 subsite and operable unit 19, and (2)
not sustaining northern’s and empire’s motions for summary
judgment based on laches.

Iv. standard of revIeW
[1] the interpretation of an insurance policy is a question of

law, in connection with which an appellate court has an obliga-
tion to reach its own conclusions independently of the determi-
nation made by the trial court. Molina v. American Alternative
Ins. Corp., 270 neb. 218, 699 n.W.2d 415 (2005).

[2] In reviewing a summary judgment, an appellate court
views the evidence in a light most favorable to the party against
whom the judgment is granted and gives such party the benefit
of all reasonable inferences deducible from the evidence. Blinn
v. Beatrice Community Hosp. & Health Ctr., 270 neb. 809, 708
n.W.2d 235 (2006).

v. anaLysIs

1. QuaLIfIed poLLutIon excLusIon

We first address the qualified pollution exclusion clause
found in dutton’s policies with usf&G and empire. usf&G
and empire assert that under the undisputed facts of the case, the
qualified pollution exclusion released them from any liability to
de fend or indemnify dutton for expenses relating to the epa
investigation and consent judgments against it. dutton, in con-
trast, argues that the “sudden and accidental” exception to the
pollution exclusion applies so as to make such exclusion inap-
plicable. the district court determined that because it was undis-
puted that the discharge occurred over a long period of time,
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there was no material issue of fact and as a matter of law, the
pollution in question was neither sudden nor accidental, and that
the exception to the exclusion did not apply. Inherent to this de -
termination was the district court’s interpretation of the phrase
“sudden and accidental.”

[3] courts that have considered the qualified pollution exclu-
sion here presented have generally held that while the burden
rests with the insurer to establish the initial applicability of the
pollution exclusion by showing the discharge or release of a pol-
lutant into the environment, the burden then shifts to the insured
to show that the “sudden and accidental” exception to that exclu-
sion is applicable. see, Employers Ins. of Wausau v. Petroleum
Specialties, Inc., 69 f.3d 98 (6th cir. 1995); Aeroquip Corp. v.
Aetna Cas. and Sur. Co., Inc., 26 f.3d 893 (9th cir. 1994);
American Mut. Liability Ins. Co. v. Beatrice Companies, Inc.,
924 f. supp. 861 (n.d. Ill. 1996); Quaker State Minit-Lube, Inc.
v. Fireman’s Fund Ins. Co., 868 f. supp. 1278 (d. utah 1994);
Hudson Ins. Co. v. Double D Management Co., Inc., 768 f. supp.
1549 (M.d. fla. 1991); Cooper Dev. Co. v. Employers Ins. of
Wausau, 765 f. supp. 1429 (n.d. cal. 1991); A. Johnson & Co.
v. Aetna Cas. and Sur. Co., 741 f. supp. 298 (d. Mass. 1990);
E.I. du Pont de Nemours v. Allstate Ins., 693 a.2d 1059 (del.
1997); SCSC Corp. v. Allied Mut. Ins. Co., 536 n.W.2d 305
(Minn. 1995); Northville Industries v. Nat. Union Ins., 89 n.y.2d
621, 679 n.e.2d 1044, 657 n.y.s.2d 564 (1997); U.S. Industries
v. Ins. Co. of N. Am., 110 ohio app. 3d 361, 674 n.e.2d 414
(1996). but see Remington Arms Co. v. Liberty Mut. Ins. Co., 810
f. supp. 1406 (d. del. 1992).

[4,5] the party moving for summary judgment has the burden
to show that no genuine issue of material fact exists and must
produce sufficient evidence to demonstrate that the moving party
is entitled to judgment as a matter of law. Cerny v. Longley, 270
neb. 706, 708 n.W.2d 219 (2005). a movant for summary judg-
ment makes a prima facie case by producing enough evidence to
demonstrate that the movant is entitled to a judgment if the evi-
dence were uncontroverted at trial. at that point, the burden of
producing evidence shifts to the party opposing the motion. Id.

It is undisputed that the initial applicability of the pollution
exclusion found in the usf&G and empire policies has been
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established. thus, usF&G and empire made their prima facie
case for summary judgment on the basis of such exclusion.
dutton argues, however, that it presented a material issue of fact
as to whether the exception to the pollution exclusion applies. in
order to determine whether such a material issue of fact exists,
we must first determine the meaning of the phrase. the sudden
and accidental exception to the standard pollution exclusion
clause has been the subject of copious litigation. see, generally,
e.g., annot., 89 a.l.R.5th 1 (2001). However, it presents an issue
of first impression for our court.

[6] since the “sudden and accidental” exception to the pollu-
tion exclusion clause is expressed in the conjunctive, both re -
quirements must be met for the exception to become operative.
see Technicon v. American Home, 74 n.Y.2d 66, 542 n.e.2d
1048, 544 n.Y.s.2d 531 (1989). We ultimately conclude that the
discharges leading to the pollution in issue in this case were not
“sudden.” We, therefore, affirm summary judgment as to usF&G
and empire on that basis, and need not address the meaning of
the term “accidental,” or any other alternative basis for summary
judgment presented to the district court.

courts have disagreed as to whether “sudden” refers to some-
thing temporally abrupt from an objective standpoint, some-
thing unexpected from the subjective standpoint of the insured,
or whether the term is ambiguous. in considering the meaning of
the term “sudden,” several courts have noted that recognized
dictionaries differ as to its meaning. see, e.g., Just v. Land
Reclamation, Ltd., 155 Wis. 2d 737, 456 n.W.2d 570 (1990);
Hecla Min. Co. v. New Hampshire Ins. Co., 811 P.2d 1083
(colo. 1991); Claussen v. Aetna Cas. &c. Co., 259 Ga. 333, 380
s.e.2d 686 (1989).

in Webster’s third new international dictionary of the english
language, unabridged 2284 (1993), the primary definition of the
term “sudden” is “happening without previous notice or with very
brief notice: coming or occurring unexpectedly: not foreseen or
prepared for.” Webster’s also lists synonyms for “sudden” that
include “prompt” and “immediate.”

similarly, Black’s law dictionary 1432 (6th ed. 1990) defines
“sudden” as “[h]appening without previous notice or with very
brief notice; coming or occurring unexpectedly; unforeseen;
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unprepared for.” In contrast, however, the random house
dictionary of the english Language 1900 (2d ed. 1987) defines
“sudden” in temporal terms as “happening, coming, made, or
done quickly.”

accordingly, numerous courts have determined that the term
“sudden,” as used in the sudden and accidental pollution exclu-
sion exception, is ambiguous and should be interpreted in favor
of the insured, as referring to something subjectively unexpected.
see, e.g., Pepper’s Steel & Alloys v. U.S. Fidelity & Guar., 668 f.
supp. 1541 (s.d. fla. 1987); U.S. v. Conservation Chemical Co.,
653 f. supp. 152 (W.d. Mo. 1986); Ala. Plating v. U.S. Fidelity
and Guar., 690 so. 2d 331 (ala. 1996); Sauer v. Home Indem.
Co., 841 p.2d 176 (alaska 1992); Hecla Min. Co. v. New
Hampshire Ins. Co., supra; Claussen v. Aetna Cas. &c. Co.,
supra; American States Ins. Co. v. Kiger, 662 n.e.2d 945 (Ind.
1996); Morton Intern., Inc. v. General Acc. Ins. Co., 134 n.J. 1,
629 a.2d 831 (1993); Textron, Inc. v. Aetna Cas. and Sur. Co.,
754 a.2d 742 (r.I. 2000); Greenville County v. Insurance
Reserve Fund, 313 s.c. 546, 443 s.e.2d 552 (1994); Key Tronic
Corporation v. Aetna, 124 Wash. 2d 618, 881 p.2d 201 (1994);
Joy Technologies v. Liberty Mut. Ins., 187 W. va. 742, 421 s.e.2d
493 (1992); Just v. Land Reclamation, Ltd., supra; Compass Ins.
Co. v. Cravens, Dargan & Co., 748 p.2d 724 (Wyo. 1988). see,
also, MAPCO Alaska Petroleum v. Central Nat. Ins. Co., 795 f.
supp. 941 (d. alaska 1991).

however, other courts have decided that in its common, ver-
nacular understanding, “sudden” is unambiguous and is to be
understood as objectively, temporally abrupt. see, e.g., Bell
Lumber and Pole Co. v. U.S. Fire Ins. Co., 60 f.3d 437 (8th cir.
1995); Buell Industries v. Greater N.Y. Mut. Ins., 259 conn. 527,
791 a.2d 489 (2002); E.I. du Pont de Nemours v. Allstate Ins.,
693 a.2d 1059 (del. 1997); Dimmitt Chevrolet v. Southeastern
Fidelity, 636 so. 2d 700 (fla. 1993); North Pacific Ins. Co. v.
Mai, 130 Idaho 251, 939 p.2d 570 (1997); Board v. Farmland
Mut. Ins., 568 n.W.2d 815 (Iowa 1997); Am. Motorists Ins. Co.
v. ARTRA Group, Inc., 338 Md. 560, 659 a.2d 1295 (1995);
Lumbermens Mutual Casualty Co. v. Belleville Industries, Inc.,
407 Mass. 675, 555 n.e.2d 568 (1990); Auto-Owners Ins v City
of Clare, 446 Mich. 1, 521 n.W.2d 480 (1994); Board of Regents
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v. Royal Ins. Co., 517 n.W.2d 888 (Minn. 1994); Sokoloski v.
American West Ins. Co., 294 Mont. 210, 980 P.2d 1043 (1999);
Northville Industries v. Nat. Union Ins., 89 n.Y.2d 621, 679
n.e.2d 1044, 657 n.Y.s.2d 564 (1997); Waste Management of
Carolinas, Inc. v. Peerless Ins. Co., 315 n.c. 688, 340 s.e.2d
374 (1986); Kerr-McGee Corp. v. Admiral Ins. Co., 905 P.2d 760
(okla. 1995); Sharon Steel v. Aetna Cas. and Sur., 931 P.2d 127
(utah 1997); Sinclair Oil Corp. v. Republic Ins. Co., 929 P.2d
535 (Wyo. 1996).

the court in Buell Industries v. Greater N.Y. Mut. Ins., supra,
for instance, explained that “ ‘[t]he existence of more than one
dictionary definition is not the sine qua non of ambiguity. if it
were, few words would be unambiguous.’ ” Id. at 546, 791 a.2d
at 501, quoting New Castle County v. Hartford Acc. and Indem.
Co., 933 F.2d 1162 (3d cir. 1991). the court concluded that in
the context of the “sudden and accidental” exception to the pol-
lution exclusion, the term “sudden” was unambiguous and that
under its plain meaning, only a temporally abrupt release of pol-
lutants would be covered by the exclusion exception. the court
found it was simply “untenable” to construe the term “sudden” as
an event whose only requirement is that it be unexpected to the
observer. 259 conn. at 544, 791 a.2d at 500. it thus quoted the
california court of appeal, stating, “ ‘We cannot reasonably 
call “sudden” a process that occurs slowly and incrementally
over a relatively long time, no matter how unexpected or unin-
tended the process.’ ” Id., quoting Shell Oil v. Winterthur Swiss
Ins., 12 cal. app. 4th 715, 15 cal. Rptr. 2d 815 (1993). similarly,
the court stated, “ ‘it seems incongruous . . . to think of a leakage
or seepage that occurs over many years as happening suddenly.’ ”
Id. at 544, 791 a.2d at 501, quoting Board of Regents v. Royal
Ins. Co., supra.

[7,8] We conclude that under the terms of the policy at issue,
an event occurring over a period of time is not sudden. the lan-
guage of an insurance policy should be considered in accord-
ance with what a reasonable person in the position of the insured
would have understood it to mean. see Olson v. Le Mars Mut.
Ins. Co., 269 neb. 800, 696 n.W.2d 453 (2005). We conclude
that a reasonable person in the position of the insured would
understand the term “sudden,” as found in the context of the

dutton-lainson co. v. continental ins. co. 823

cite as 271 neb. 810



qualified pollution exclusion, to refer to the objectively tempo-
rally abrupt release of pollutants into the environment.

the district court was correct in concluding that the fact that
the discharges occurred over a period of time precluded dutton’s
recovery against usf&G and empire. We therefore affirm the
summary judgment in favor of usf&G and empire on that basis.
however, because the policies with continental and northern did
not contain the qualified pollution exclusion clause, we must
consider other grounds submitted to the district court for sum-
mary judgment with regard to continental and northern.

2. statute of LIMItatIons

the parties agree that the applicable statute of limitations is
contained in neb. rev. stat. § 25-205 (cum. supp. 2004), which
provides a 5-year statute of limitations on written contracts. the
question presented is when that 5-year period began to run. the
defendants argue, and the district court so held, that the statute
of limitations began to run when the insurer denied any duty
to defend.

[9,10] If the facts in a case are undisputed, the issue as to
when the statute of limitations begins to run is a question of law.
see Reinke Mfg. Co. v. Hayes, 256 neb. 442, 590 n.W.2d 380
(1999). When reviewing questions of law, an appellate court has
an obligation to resolve the questions independently of the con-
clusion reached by the trial court. Shipler v. General Motors
Corp., ante p. 194, 710 n.W.2d 807 (2006).

[11] We first note that coverage under an insurance policy or
contract is generally understood to consist of two separate and
distinct obligations: (1) the duty to defend any suit filed against
the insured party and (2) the duty to pay, on behalf of the
insured, sums for which the insured shall become legally obli-
gated to pay because of injury caused to a third party by acts of
the insured. see Chief Indus. v. Great Northern Ins. Co., 268
neb. 450, 683 n.W.2d 374 (2004). the district court, however,
in deciding the statute of limitations, treated these two obliga-
tions indistinguishably. although ultimately our conclusions as
to when the statute of limitations begins to run on a duty to
defend makes the failure to distinguish the two duties inconse-
quential, we will properly address each duty separately. We turn
first to the duty to indemnify.
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(a) duty to Indemnify
[12,13] It is the general rule that a cause of action cannot

accrue before the insurer fails to perform the obligations agreed
to in the contract. see Snyder v. EMCASCO Ins. Co., 259 neb.
621, 611 n.W.2d 409 (2000). nebraska has long held that a
claim for indemnity accrues at the time the indemnity claimant
suffers loss or damage. see City of Wood River v. Geer-Melkus
Constr. Co., 233 neb. 179, 444 n.W.2d 305 (1989). We have
elaborated that this means that the cause of action accrues and
the statute of limitations begins to run not at the time of the un -
derlying act causing the damage, but when the would-be indem-
nitee pays the judgment arising from the underlying loss or
damage. see, id.; Lyhane v. Durtschi, 144 neb. 256, 13 n.W.2d
130 (1944); Bankers Surety Co. v. Willow Springs Beverage Co.,
104 neb. 173, 176 n.W. 82 (1920); Northern Assurance Co. v.
Borgelt, 67 neb. 282, 93 n.W. 226 (1903). see, also, Snyder v.
EMCASCO Ins. Co., supra (prior to time when contract is vio-
lated, there is no justiciable controversy, and it would be illogi-
cal to let statute of limitations for bringing action begin to run
before action can be brought).

here, the duty to indemnify under the contracts with the
defendants is upon the insured becoming legally obligated to
pay the damages. at the earliest, such legal obligation arose with
the first consent judgment against dutton on august 14, 1998.
dutton filed suit on september 4, 2002, within 5 years of such
judgment. therefore, we conclude that the statute of limitations
does not bar dutton’s cause of action for breach of the insurers’
duty to indemnify.

(b) duty to defend
We next consider the duty to defend as it relates to the policies

with continental and northern.
the issue of when the statute of limitations begins to run for

breach of contract on a duty to defend is an issue of first impres-
sion for this court. the insurers focus on continuing duty cases
in nebraska, which deal almost exclusively with professional
negligence. however, such cases, and other general principles
upon which the insurers wish to rely, are inapposite to the case at
hand. numerous courts from other jurisdictions have recognized
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that the issue of the statute of limitations in the context of an
insurer’s duty to defend is a distinct area of law.

courts that have addressed the issue of the statute of limita-
tions for a duty to defend under an insurance contract have
almost uniformly held that

in an action by an insured against an insurer for refusal to
defend, the insured’s cause of action under general statutes
of limitations accrues when judgment is obtained against the
insured, as opposed to the date the insurer refused to defend,
the date the insurer denies coverage, or the insured’s pay-
ment of a compromise settlement.

17 Lee r. russ & thomas f. segalla, couch on Insurance 3d
§ 236:102 at 236-94 to 236-95 (2000). see, also, 46 c.J.s.
Insurance § 1154 (1993) (insured may elect to wait until final
judgment is entered before filing action against insurance com-
pany for its failure to defend); annot., 96 a.L.r.3d 1193 (1979)
(notwithstanding argument by insurers that their alleged breach
of contract occurred and insured’s cause of action therefore
accrued, when insurer rejected tender of defense, courts have
ordinarily determined accrual of such action to be concurrent
with termination of underlying litigation which insurer refused to
defend). but see Whatley v. City of Dallas, 758 s.W.2d 301 (tex.
app. 1988). courts have given various reasons for this general
rule that the statute of limitations on a duty to defend will not run
until after resolution of the underlying judgment.

the court in Vigilant v. Luppino, 352 Md. 481, 723 a.2d 14
(1999), rejected the insurer’s argument pursuant to general prin-
ciples stating that limitations periods begin to run when the plain-
tiff should have known of the breach. the insured argued that the
cause of action for breach of contract accrued and the statute of
limitations period for breach of a duty to defend began to run
when the insurer sent the insured its letter denying coverage. the
court held that the insurer was correct in stating that the insured’s
cause of action had accrued when it denied coverage; neverthe-
less, the duty to defend, by its very nature, was a continuing one
that extended throughout the course of the litigation against the
insured. the court reasoned that “[a]n insured should be allowed
to expect the insurer to step in and cure its breach so long as the
underlying action is continuing.” Id. at 492, 723 a.2d at 19. the
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court noted that although the insured could have brought a
declaratory judgment action earlier, explaining that such actions
were not generally encouraged and, therefore, certainly the failure
to bring one would not operate to prejudice the insured.

the court in Moffat v. Metropolitan Casualty Insurance Co. of
New York, 238 f. supp. 165 (M.d. pa. 1964), reasoned that to
hold that the statute of limitations on a duty to defend began to
run from the time of a denial letter would have absurd results.
the court stated:

In this day of crowded court calendars and delays of years
before trial, an insured could find that the statute had run
long before he had incurred his trial and appellate ex -
penses. . . . also it would lead to the multiplicity of suits,
long in disfavor in law. there would be a suit for costs and
expenses and then, after judgment against the insured, a suit
for indemnity. the latter cannot be started until there is a
final judgment against the insured.

Id. at 175.
the court in Lambert v. Commonwealth Land Title Ins., 53

cal. 3d 1072, 811 p.2d 737, 282 cal. rptr. 445 (1991), likewise
explained that the statute of limitations for an insurer’s breach of
the duty to defend commenced when final judgment was entered
in the underlying litigation. to hold otherwise, and allow the
expiration of the statute of limitations on a lawsuit to vindicate
the duty to defend even before the duty itself was to expire,
would have “untenable” and “grim” results. Id. at 1077, 811 p.2d
at 739, 282 cal. rptr. at 447. the court elaborated that many
times, the insured is simply a private homeowner for whom it
would be inequitable and harsh to demand that he defend the
underlying action at his own expense and at the same time pros-
ecute at his expense a separate action against the insurer for fail-
ure to defend.

the court in Bush v. Safeco Insurance, 23 Wash. app. 327,
596 p.2d 1357 (1979), simply declared that while an insurer’s
duty to defend may be separate from a duty to pay the judgment,
both duties arise out of a written insurance contract and that a
cause of action for breach of either duty accrues for purposes of
the statute of limitations when the final judgment is entered. see,
also, Continental Casualty Co. v. Florida Power & Light Co.,
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222 so. 2d 58 (fla. app. 1969) (cause of action for breach of
duty to defend accrued when third-party litigation ended rather
than earlier date when insurer denied coverage).

[14] We adopt the clear majority view that a cause of action on
an insurer’s duty to defend does not run until the underlying
action is resolved against the insured. accordingly, we reverse the
district court’s determination that dutton’s claims were barred by
the statute of limitations.

3. notIfIcatIon

We next address whether summary judgment was proper as to
continental and northern on the basis of dutton’s alleged breach
of its duty to notify. the district court’s determination that dutton
was barred by “late notice” specified only northern and usf&G.
however, continental argues late notice as an additional basis
upon which this court should affirm the district court’s ruling in
its favor. the issue having been properly presented below, we
consider it as to continental as well.

dutton’s policies with continental and northern set forth that
it was the insured’s duty:

(a) In the event of an occurrence, written notice con-
taining particulars sufficient to identify the insured and
also reasonably obtainable information with respect to the
time, place and circumstances thereof, and the names and
addresses of the injured and of available witnesses, shall be
given by or for the insured to the company or any of its
authorized agents as soon as practicable.

the policies further provided that “(b) If claim is made or suit is
brought against the insured, the insured shall immediately for-
ward to the company every demand, notice, summons or other
process received by him or his representative.”

[15] In order to escape liability or the duty to defend on
account of an insured’s unreasonable and unexcused delay in giv-
ing notice of claim, a liability insurer is required to show that it
was prejudiced. Herman Bros. v. Great West Cas. Co., 255 neb.
88, 582 n.W.2d 328 (1998). prejudice is established by examin-
ing whether the insurer received notice in time to meaningfully
protect its interests. Mefferd v. Sieler & Co., 267 neb. 532, 676
n.W.2d 22 (2004).

828 271 nebraska reports



[16] In addition, the insurer’s ability to insist upon its insured’s
duty to notify may be waived through its representations to the
insured. In Thomas Kilpatrick & Co. v. London Guarantee &
Accident Co., 121 neb. 354, 237 n.W. 162 (1931), we held that
an insurance company whose policy provides that the insured
shall forward to the company every summons and other process
in suits as soon as served upon him waives such provision by an
unconditional denial of liability. We explained that as the insurer
has already denied liability, it is neither necessary nor proper to
notify the insurer again. however, in Thomas Kilpatrick & Co.,
we affirmed a jury determination that an “unconditional” denial
liability was made by the insurer despite the fact that no formal
letter of denial was issued. Instead, there was conflicting testi-
mony as to oral representations of the parties and the undisputed
fact that the insurer had denied liability in another suit related to
the same incident, thus creating “a circumstance which, in con-
nection with all the other evidence, would tend to establish a
course of conduct consistent with the contention” of the insured
that liability had been denied. Id. at 358, 237 n.W. at 164.

In the context of clauses requiring the filing of proof of loss,
we have further explained:

the general rule is that a denial by the insurer, or its autho-
rized agent, of liability under its policy, or any act or artifice
to mislead the insured, and cause him to omit to perform a
duty he would otherwise have performed, will operate as a
waiver of a provision requiring proof.

Barrett v. Northwestern Mutual Life Ins. Co., 124 neb. 864, 871,
248 n.W. 391, 394 (1933). thus, we have held that there is suf-
ficient denial by the insurer to effect a waiver where the denial is
of “such a character, or made under such circumstances, as rea-
sonably to induce the belief that the submission of proofs will be
useless.” Id.

[17] similarly, with regard to clauses precluding the insured
from entering into settlement agreements without authorization
of the insurer, we have explained that the insurer waives its right
to defend not only through an “express or unequivocal” denial,
but in any instance where “the facts and circumstances warrant
the inference that liability was, and would be, denied.” Otteman
v. Interstate Fire & Cas. Co., Inc., 172 neb. 574, 580, 111
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n.W.2d 97, 101 (1961). We explained that “[t]he insured may
not be deprived of his rights by a narrow and technical con-
struction of formal requisites, by which that right is to be made
available. on the contrary, a liberal and reasonable construction
should be given.” Id. thus, in Otteman, we found a denial of
coverage where there was an unreasonable delay to take action
after notice of the claim, with correspondence reserving a deci-
sion on liability and asking for an interview, which when even-
tually conducted, failed to indicate any urgency to defend the
insured’s claim. the insured had accordingly, through such
delay and equivocation, waived any right to insist on the policy
provision regarding defense or settlement.

northern does not dispute that its correspondence with dutton
should reasonably be read as a denial of coverage. Instead, it
argues that because such denials were made before any notice of
dutton’s claims as to the Well no. 3 pollution subsite, the denials
applied only to the hastings subsites, and did not apply to any
claim arising out of Well no. 3. continental admits that its denial
of coverage was “unequivocal.” brief for appellee continental at
12. however, it asserts that because one of the listed reasons for
denying coverage was the absence of a “suit,” dutton should
have still been held to its duty to forward every demand, notice,
summons, or other process received when the epa filed suit
against it leading to the first consent judgment.

for the reasons that follow, we conclude that the district court
erred in granting summary judgment to continental and northern
on the basis of dutton’s alleged breach of the notice provisions
of the contracts.

(a) continental
We first address continental’s claim that dutton breached its

duties under the notice requirements of the contract. continental
does not allege any prejudice from any lack of notice prior to its
1992 denial of liability. the 1992 letter to dutton clearly stated
that it was disclaiming coverage. the letter stated that it was
doing so because continental had concluded that the epa’s
claim failed to constitute a claim for “property damage” as
defined by the policy. While the letter also referred to the lack
of a “suit,” as defined by the policy, the reason for there being
no “suit” was explained as follows: “It is continental’s position
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that an administrative order or action does not constitute a
‘suit.’ ” under such reasoning, dutton could safely assume that
the eventual filing against it by the epa would not change
continental’s position. accordingly, we conclude that there is
an issue of fact precluding summary judgment as to whether the
1992 letter constituted a denial of liability such that dutton
could reasonably believe that any further notification or for-
warding of documents would be fruitless. assuming the letter
did reasonably induce dutton to believe that further correspon-
dence would be useless, dutton’s notification duties under the
contract were waived and could not be used by continental as a
basis for nonperformance.

(b) northern
the question presented with regard to northern is whether its

denials of liability upon notice of the hastings subsites operate so
as to waive dutton’s notice obligations as to the later-developed
Well no. 3 subsite. again, in this regard, we consider whether in
any instance “the facts and circumstances warrant the inference
that liability was, and would be, denied.” Otteman v. Interstate
Fire & Cas. Co., Inc., 172 neb. 574, 580, 111 n.W.2d 97, 101
(1961).

northern’s letter to dutton indicated that there was not yet any
“suit” as defined by the policy, but that regardless, any future
“suit” might be inconsistent with the definitions of “occurrence”
and “property damage,” as well as perhaps other provisions of
the policy.

as already discussed, the addition of equivocal language to
correspondence is not decisive, and northern in fact admits that
dutton reasonably took its letter as a denial of coverage. as a
result, dutton could have reasonably believed that further efforts
of notification under the policies would be useless. We conclude
an issue of fact precluding summary judgment exists as to
whether the correspondence between northern and dutton was
properly interpreted by dutton as indicating that any Well no. 3
claim would be similarly denied.

4. Laches

finally, we address that portion of the district court’s ruling
reasoning that laches supported summary judgment in favor of
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continental. northern cross-appeals the district court’s failure to
include it in this finding, so we address this issue as to northern
as well.

We conclude that the district court erred in granting summary
judgment because of laches. the defendants assert that dutton’s
delay in bringing suit resulted in the loss of important witnesses
and in consent judgments being entered into without their par -
ticipation. dutton responds that any prejudice experienced by
continental or northern is due to its own failure to investigate.
see Allstate Ins. Co. v. Novak, 210 neb. 184, 313 n.W.2d 636
(1981). dutton argues that the defendants denied coverage at their
own risk and that it should not be compelled to file suit before
required by law simply to protect the parties from such denials.

[18,19] Laches does not result from the mere passage of time,
but from the fact that during the lapse of time, circumstances
changed such that to enforce the claim would work inequitably
to the disadvantage or prejudice of another. Fritsch v. Hilton
Land & Cattle Co., 245 neb. 469, 513 n.W.2d 534 (1994). the
defense of laches is not favored in nebraska. It will be sustained
only if a litigant has been guilty of inexcusable neglect in enforc-
ing a right to the prejudice of his adversary. Id.

the case of UTI Corp. v. Fireman’s Fund Ins. Co., 896 f.
supp. 362 (d.n.J. 1995), is instructive. therein, the court, after
determining that the statute of limitations on a duty to defend
did not begin to run until the final epa consent orders were
entered against the insured, rejected the insurer’s argument that
laches barred the insured’s claim. the insurer argued that it was
prejudiced by the fact that it had long since closed its claim file
and that the insured had failed to keep them informed of com-
munications with the epa. the court concluded that the insurer,
by its letter denying a duty to defend, had “already articulated
its position, and the case law does not support the proposition
that there are additional burdens placed upon an insured in order
to protect its rights against its insurer once coverage has been
denied.” Id. at 369.

We similarly conclude that under the undisputed facts pre-
sented, laches does not operate to bar dutton’s claims. dutton was
under no duty to file a declaratory judgment suit earlier against
the defendants, but was entitled to wait and bring a single suit
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once the damages were more fully known. It would be incongru-
ent to recognize this right while precluding its exercise through
the operation of laches. Moreover, we note that had the insurers
wished to avoid the prejudice inherent to the time that has
elapsed, they were on notice of the matter and could have inves -
tigated it.

5. dutton’s MotIon for partIaL suMMary JudGMent

We turn now to dutton’s assertion that the district court erred
in failing to grant its cross-motion for partial summary judg-
ment. as to usf&G and empire, since summary judgment was
properly entered in their favor, the district court did not err in
failing to grant dutton’s motion for partial summary judgment
as to them.

as to continental and northern, dutton’s motion for partial
summary judgment asked the court to declare the insurers jointly
and severally liable and is only “partial” in the sense that certain
damages have yet to be determined. considering the number and
complexity of the issues yet to be fully presented to or passed
upon by the district court or briefed to this court, which may
affect the defendants’ liability under the policies, we decline to
reverse the district court’s denial of dutton’s motion for partial
summary judgment. We do, however, note that in accordance with
this opinion, the district court’s reasoning that dutton’s motion
should be denied because of its failure to “timely advise and keep
apprised the insurance companies” is in error.

vI. concLusIon
In conclusion, we affirm the district court’s grant of summary

judgment in favor of usf&G and empire and we affirm the dis-
trict court’s denial of dutton’s motion for partial summary judg-
ment. In all other respects, the district court’s order is reversed
and the cause is remanded for further proceedings.

affIrMed In part, and In part reversed and

reManded for further proceedInGs.
connoLLy and stephan, JJ., not participating.
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caroL k. MunsterMann, personaL representatIve of the

estate of JodI sue roWe, deceased, appeLLee, v. aLeGent

heaLth - IMManueL MedIcaL center, a not-for-profIt

corporatIon, and hudson hsIeh, M.d., appeLLants.
716 n.W.2d 73

filed June 23, 2006.    no. s-04-1312.

1. Judgments: Verdicts. on a motion for judgment notwithstanding the verdict, the

moving party is deemed to have admitted as true all the relevant evidence admitted

which is favorable to the party against whom the motion is directed, and, further, the

party against whom the motion is directed is entitled to the benefit of all proper infer-

ences deducible from the relevant evidence.

2. ____: ____. to sustain a motion for judgment notwithstanding the verdict, the court

resolves the controversy as a matter of law and may do so only when the facts are such

that reasonable minds can draw but one conclusion.

3. Negligence. the threshold inquiry in any negligence action, including those involving

a duty to warn and protect, is whether the defendant owed the plaintiff a duty.

4. Negligence: Words and Phrases. a duty is defined as an obligation, to which the

law will give recognition and effect, to conform to a particular standard of conduct

toward another.

5. Negligence. Whether a legal duty exists for actionable negligence is a question of law

dependent on the facts in a particular situation.

6. ____. When determining whether a legal duty exists for actionable negligence, a court

considers (1) the magnitude of the risk, (2) the relationship of the parties, (3) the nature

of the attendant risk, (4) the opportunity and ability to exercise care, (5) the foresee-

ability of the harm, and (6) the policy interest in the proposed solution.

7. Negligence: Public Policy. the determination of a legal duty is fundamentally based

in public policy considerations.

8. Physician and Patient: Mental Competency: Negligence. In some circumstances, a

special relation may exist between a psychiatrist and patient which imposes a duty

upon the psychiatrist to warn or protect a reasonably identifiable victim when a patient

has communicated a serious threat of physical violence against that potential victim.

9. ____: ____: ____. a psychiatrist is liable for failing to warn of and protect from a

patient’s threatened violent behavior, or failing to predict and warn of and protect from

a patient’s violent behavior, when the patient has communicated to the psychiatrist a

serious threat of physical violence against himself, herself, or a reasonably identifiable

victim or victims. the duty to warn of or to take reasonable precautions to provide pro-

tection from violent behavior shall arise only under those limited circumstances and

shall be discharged by the psychiatrist if reasonable efforts are made to communicate

the threat to the victim or victims and to a law enforcement agency.

10. Negligence: Mental Competency: Intent. a “serious threat of physical violence”

does not refer to the credibility of a patient’s stated intentions, the harm likely to be

suffered irrespective of his or her intent, or the gravity of the threatened injury.

11. Physician and Patient: Mental Competency: Negligence. a psychiatrist’s duty to

third parties to warn of and protect from a patient’s violent behavior is not premised

on a professional standard of care.
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12. Physician and Patient: Mental Competency: Negligence: Proof. a psychiatrist’s lia-

bility for failing to warn of and protect from a patient’s violent behavior rests entirely

on the fact finder’s determination that each factual predicate of the cause of action is

satisfied: the existence of a professional relationship, the psychiatrist’s actual belief or

prediction that the patient poses a serious risk of inflicting grave bodily injury, a rea-

sonably identifiable victim, and the failure to undertake reasonable efforts to warn the

victim and a law enforcement agency.

13. Physician and Patient: Mental Competency: Negligence. a psychiatrist’s duty to

warn of and protect from a patient’s violent behavior arises only if the information

communicated to the psychiatrist leads the psychiatrist to believe that his or her

patient poses a serious risk of grave bodily injury to another.

14. Negligence. an action predicated on a duty to warn and protect is essentially a negli-

gence action.

15. Negligence: Damages: Proximate Cause. In order to prevail in a negligence action

predicated on a duty to warn and protect, a plaintiff must establish the defendant’s

duty to protect the plaintiff from injury, a failure to discharge that duty, and damages

proximately caused by the failure to discharge that duty.

16. Negligence. the question in a negligence action is whether the specific act or omis-

sion of the defendant was such that the ultimate injury to the plaintiff reasonably

flowed from the defendant’s alleged breach of duty.

appeal from the district court for douglas county: patrIcIa a.
LaMberty, Judge. affirmed and remanded for a new trial.

p. shawn Mccann, Joseph s. daly, and Mary M. schott, of
sodoro, daly & sodoro, p.c., for appellants.

William t. Ginsburg for appellee.

hendry, c.J., connoLLy, Gerrard, stephan, MccorMack,
and MILLer-LerMan, JJ., and hannon, Judge, retired.

Gerrard, J.
Marty nuzum murdered his estranged girl friend, Jodi sue

rowe, on february 12, 2002. the question presented in this
appeal is whether nuzum communicated a serious threat of phys-
ical violence against rowe to the defendants, nuzum’s treating
psychiatrist and health care facility, such that the defendants
were under a duty to take reasonable precautions to prevent the
murder. the jury in this case was unable to reach a verdict, and
the district court declared a mistrial. the defendants appeal from
the judgment of the district court denying their motion for judg-
ment notwithstanding the verdict. We affirm the district court’s
denial of the defendants’ motion for judgment notwithstanding
the verdict, and remand the cause for a new trial.
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backGround

proceduraL hIstory

this is an action for wrongful death brought by carol k.
Munstermann, personal representative of rowe’s estate, against
alegent health – Immanuel Medical center (alegent) and
hudson hsieh, M.d., nuzum’s treating psychiatrist at alegent,
for their alleged failure to protect or warn rowe.

the matter went to trial, after which the defendants made a
motion for directed verdict, arguing, inter alia, that there was in -
sufficient evidence that nuzum communicated a serious threat of
physical violence against rowe to the defendants to give rise to
a duty to protect or warn rowe. the motion was denied, and the
matter was submitted to the jury, but the jury was unable to reach
a verdict. a mistrial was declared, and the defendants moved for
a judgment notwithstanding the verdict, which was denied. see
neb. rev. stat. § 25-1315.02 (cum. supp. 2004). this appeal
followed. see neb. rev. stat. § 25-1315.03 (reissue 1995).

trIaL evIdence

nuzum was admitted to inpatient care at alegent on february
4, 2002, when he checked himself in, suffering from depression
and suicidal ideations. nuzum was treated by hsieh. nuzum had
been treated as an inpatient at alegent in January 2002, follow-
ing a suicide attempt. nuzum had attempted suicide in 1990,
2000, and 2002.

When nuzum was admitted in January 2002, he was not found
to exhibit any homicidal tendencies. nuzum was examined and
observed for homicidal risk factors during his week as an inpa-
tient, and none were found. When nuzum checked himself back
in on february 4, he again denied having homicidal ideations or
assaultive behavior.

nuzum was seen by hsieh on february 5, 2002, with several
medical students present, and one of those students, rebecca
Gurney (who is now a medical doctor), transcribed notes for
hsieh. because those notes are central to the plaintiff’s case, they
are set forth below in their entirety.

2/5/02
M3 transcribing for dr. hsieh

pt was last here ~ 1 mo ago. pt was to follow up with
therapist and take medications. pt was working, did Ø see
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therapist. pt was taking meds. pt is having problems with
girlfriend - she doesn’t understand depression. he has been
calling into work, doesn’t want to get out of bed.

pt has had suicidal thoughts. he wants to sleep all time,
stop thinking.

thought he would come here before he hurt himself.
pt was thinking of hurting girlfriend also since she is

hurting him. Girlfriend doesn’t want to talk about his de -
pression. she won’t participate here.

pt is on remeron (15 mg) now. Makes him sleep.
pt doesn’t trust himself.
Increase remeron dose.

[signed] r. Gurney [M3]
nuzum was discharged from alegent on february 7, 2002.

his discharge summary indicated that he had recovered from
this instance of severe depression and that his suicidal ideations
had subsided. nuzum had been consistently assessed during his
stay for homicidal risk factors, and none were present. nuzum
was prescribed medications, instructed on how to follow up
with individual psychotherapy, and encouraged to attend com-
munity support.

on february 12, 2002, nuzum murdered rowe after she came
to his apartment to retrieve a set of car keys. neither hsieh nor
any employee of alegent acted to warn rowe or law enforcement
that nuzum might be dangerous.

the primary issue at trial was how to interpret the indication
in Gurney’s february 5, 2002, notes that nuzum “was thinking
of hurting girlfriend also since she is hurting him.” Gurney testi-
fied that she never thought that nuzum was a threat to rowe.
Gurney said that nuzum had been consistently worried about
losing rowe, because he thought rowe would leave him because
of his depression. Gurney testified that after nuzum said he was
thinking of hurting rowe, the medical students and hsieh went
into more detail with nuzum to find out what he meant by the
remark. Gurney recalled that nuzum was asked

why he would want to do that; what he meant by it, and
[nuzum] kind of said that he was saddened and frustrated
that his girlfriend was not more supportive of him while he
was depressed. kind of wanted him to snap out of it, just
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be happy, and that really made him feel bad. and because
of that, [nuzum] wanted her to feel the same pain that he
was feeling.

Gurney said that when she wrote that nuzum was thinking of
hurting rowe, it indicated “an emotional hurt.” Gurney later ex -
plained that her notes were only intended to transcribe “kind of
the general gist of the whole thing,” not “specifically writing out
every little thing that they said.”

hsieh similarly testified that Gurney’s february 5, 2002, notes
were not a verbatim account of what happened, but were an accu-
rate transcription. hsieh explained that nuzum’s statement that
he was “thinking of hurting girlfriend” was actually in response
to direct questioning from hsieh.

[W]e also talk about — well, now, would it hurt when you
injure yourself, and we talk about that he has overdosed on
the antifreeze two years before, a month ago. Why would
you do that? that was my question. and what were you
thinking about when you were injecting the — ingesting the
antifreeze? and that’s when he said I was thinking about
hurting her because she hurt me so much.

hsieh further explained that this was a common question asked
of a suicidal patient—what the patient was thinking when mak-
ing a suicide attempt. according to hsieh, nuzum said that rowe
had hurt him, “[s]o when he took an overdose, it’s a way to say
— see what you are doing to me? you’re hurting me.” hsieh
explained that when nuzum said rowe was hurting him, nuzum
meant that she had hurt him in an emotional way,

[a]nd so this is how [nuzum] presented to let her know and
get back at her by his taking an overdose. and we did also
talk about it on different occasions. and not why would
anybody go that far to do it, and his response was it worked.
every time he attempted suicide, she came back to him.

hsieh agreed that nuzum was emotionally hurt and that nuzum
thought by attempting suicide, he would hurt rowe too.

hsieh agreed with Gurney’s explanation of what was meant by
her february 5, 2002, notes. although the word “emotional” did
not appear in the notes, hsieh testified he did not believe it was
necessary at the time, “[b]ecause [of] the way the conversation
flew, and basically [it was] very, very clear that that’s what he
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meant. that’s what he meant emotionally. he wanted to get back
at her.”

however, the plaintiff’s expert witness, charles Wadle, M.d.,
testified that in his opinion, nuzum’s suicidal ideations had
become more lethal and his hospitalizations had gotten closer
together, and this reflected a deterioration in nuzum’s condition.
Wadle stated that prior to the february 5, 2002, notes, nuzum
had always talked about hurting himself, which he characterized
in the context of suicidal behavior, or self-harm. Wadle testified
with reference to the february 5 notes that “here [nuzum’s] ref-
erencing hurting the girlfriend, which could very likely indicate
harming her physically.” Wadle conceded, however, that the rec-
ords contained no other reference to hurting rowe, or anyone
other than nuzum.

Wadle found no reference in the medical record to nuzum’s
attempting to emotionally hurt his girl friend, stating that the
notes were “[t]otally void of any documentation of a subsequent
conversation to define hurt.” Wadle opined that if such a conver-
sation had occurred, it should have been included in the medical
records. When asked on cross-examination if Gurney and hsieh
were credible in their testimony regarding the february 5, 2002,
notes, Wadle stated that

[t]heir recollection of such as they have indicated in the
deposition is an index of suspicion when they believe it was
necessary to go back and qualify the meaning of hurting
in an individual who has always used [the] word to imply
physical. they went back, asked him, did not document, de -
spite three opportunities, maybe even four, in this medical
record. and months to years later, they recall having done
that. I don’t know if they lied. I don’t know if they were just
flagrantly aloof when they did this record, but it’s not docu-
mented in real time for anybody to know what transpired.

Wadle also testified that had the defendants followed what
Wadle thought to be the relevant standard of care, a “support sys-
tem” would have been in place for nuzum following his discharge
and alegent personnel would have checked with nuzum to make
sure he followed the conditions under which he was discharged.
Wadle also testified that the defendants had a “duty to warn” and
opined over objection that had rowe “been forewarned of a threat
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to her by . . . nuzum, she would have had an opportunity to avoid
contact with him and may have lived.”

In contrast, the defendants’ expert witness, eli chesen, M.d.,
testified that in the context of the rest of the notes, and all of
nuzum’s treatments, the february 5, 2002, notes

can only be interpreted that [nuzum] was wanting to hurt
her emotionally, as he had done in a repetitive pattern in
previous years. and this is a man who was quite versed and
quite skilled in using emotional blackmail making other
people feel guilty for the way he felt. and I think this
progress note, in the context of all the medical records, and
all of the information I have been able to review, would
indicate that he’s talking about hurting her emotionally,
just as she has emotionally hurt him, in his interpretation
anyway.

chesen testified that this pattern of emotional blackmail was
described “pretty clearly” in nuzum’s previous hospitalizations.
chesen opined that the defendants had met the standard of care
in treating nuzum.

assIGnMents of error
the defendants assign, consolidated and restated, that the dis-

trict court erred (1) in failing to grant the defendants’ motions
for directed verdict and judgment notwithstanding the verdict,
on the basis of insufficient evidence of duty; (2) in instructing
the jury that the action was a medical malpractice action, and on
the standard of care for a medical malpractice action; and (3) in
failing to grant the defendants’ motions for directed verdict and
judgment notwithstanding the verdict, on the basis of insuffi-
cient evidence of causation.

standard of revIeW
[1,2] on a motion for judgment notwithstanding the verdict,

the moving party is deemed to have admitted as true all the rele-
vant evidence admitted which is favorable to the party against
whom the motion is directed, and, further, the party against whom
the motion is directed is entitled to the benefit of all proper infer-
ences deducible from the relevant evidence. LeRette v. American
Med. Security, 270 neb. 545, 705 n.W.2d 41 (2005). to sustain
a motion for judgment notwithstanding the verdict, the court
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resolves the controversy as a matter of law and may do so only
when the facts are such that reasonable minds can draw but one
conclusion. Id.

anaLysIs

LeGaL backGround

the threshold inquiry in this appeal is whether the defendants
owed the plaintiff a legal duty. see Popple v. Rose, 254 neb. 1,
573 n.W.2d 765 (1998). this is our first opportunity to address
the issues most closely associated with the california supreme
court’s decision in Tarasoff v. Regents of University of California,
17 cal. 3d 425, 551 p.2d 334, 131 cal. rptr. 14 (1976) (Tarasoff).
In Tarasoff, the plaintiffs alleged that the defendant therapist had
a duty to warn their daughter of the danger posed to her by one
of the therapist’s patients. the court recognized the general rule
that a person owes no duty to control the acts of another. but the
court adopted restatement (second) of torts § 315 at 122 (1965),
which provides:

there is no duty so to control the conduct of a third per-
son as to prevent him from causing physical harm to another
unless

(a) a special relation exists between the actor and the
third person which imposes a duty upon the actor to control
the third person’s conduct, or

(b) a special relation exists between the actor and the
other which gives to the other a right to protection.

applying this exception, the Tarasoff court held that the rela-
tionship between the patient and her therapist was sufficient to
support the imposition of an affirmative duty on the defendant
for the benefit of third persons. the Tarasoff court further held
that a therapist’s duty to act arises when the therapist determines,
or pursuant to the standards of the profession should determine,
that the patient presents a serious danger of violence to another.

the vast majority of courts that have considered this issue
have accepted the Tarasoff analysis. see Bradley v. Ray, 904
s.W.2d 302 (Mo. app. 1995) (collecting cases). In Lipari v.
Sears, Roebuck & Co., 497 f. supp. 185 (d. neb. 1980), the u.s.
district court for the district of nebraska correctly predicted
that this court would adopt § 315. see, Bartunek v. State, 266
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neb. 454, 666 n.W.2d 435 (2003); Hamilton v. City of Omaha,
243 neb. 253, 498 n.W.2d 555 (1993); Popple v. Rose, supra.
see, also, Foley v. Bishop Clarkson Memorial Hospital, 185 neb.
89, 173 n.W.2d 881 (1970) (hospital must guard against patient’s
mental condition discoverable by exercise of reasonable care).
based on that determination, the u.s. district court concluded
that this court would adopt the Tarasoff holding as well. Lipari v.
Sears, Roebuck & Co., supra.

In the wake of Tarasoff, however, the california Legislature
restricted the scope of Tarasoff liability. see cal. civ. code
§ 43.92 (West cum. supp. 2006). under § 43.92(a), a duty to
warn of and protect from a patient’s threatened violent behavior
arises only “where the patient has communicated to the psycho-
therapist a serious threat of physical violence against a reasonably
identifiable victim or victims.” several states have enacted simi-
lar statutes based upon california’s example, including nebraska.
see Bradley v. Ray, supra (collecting statutes).

nebraska statutes

neb. rev. stat. § 71-1,336 (reissue 2003) provides, in rele-
vant part:

(1) there shall be no monetary liability on the part of, and
no cause of action shall arise against, any person who is
licensed or certified [as a mental health practitioner] for fail-
ing to warn of and protect from a patient’s threatened violent
behavior or failing to predict and warn of and protect from a
patient’s violent behavior except when the patient has com-
municated to the mental health practitioner a serious threat
of physical violence against himself, herself, or a reasonably
identifiable victim or victims.

(2) the duty to warn of or to take reasonable precautions
to provide protection from violent behavior shall arise only
under the limited circumstances specified in subsection (1)
of this section. the duty shall be discharged by the mental
health practitioner if reasonable efforts are made to com-
municate the threat to the victim or victims and to a law
enforcement agency.

the parties to this appeal tried this case, and filed their appel-
late briefs, on the assumption that § 71-1,336 was controlling.
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that assumption, however, was misplaced. as will be explained
in more detail below, the defendant in this case, hsieh, is a
 psychiatrist—a physician, licensed pursuant to neb. rev. stat.
§§ 71-1,102 to 71-1,107.14 (reissue 1996 & cum. supp. 2000).
the nebraska statutes specify the scope of Tarasoff liability for
psychologists and “mental health practitioners,” but do not pro-
vide corresponding statutory language for psychiatrists.

section 71-1,336 applies, quite specifically, to persons
“licensed or certified pursuant to sections 71-1,295 to 71-1,338.”
those sections of the uniform Licensing Law apply to “mental
health practitioners,” which are described as including “social
workers, master social workers, professional counselors, and mar-
riage and family therapists.” neb. rev. stat. § 71-1,295 (reissue
2003). Mental health practice means the provision of treatment,
assessment, psychotherapy, counseling, or equivalent activities
to individuals, couples, families, or groups for behavioral, cogni-
tive, social, mental, or emotional disorders, including interper-
sonal or personal situations. neb. rev. stat. § 71-1,307 (reissue
2003). however,

[m]ental health practice shall not include the practice of
psychology or medicine, prescribing drugs or electrocon-
vulsive therapy, treating physical disease, injury, or defor-
mity, diagnosing major mental illness or disorder except in
consultation with a qualified physician or a psychologist
licensed to engage in the practice of psychology as pro-
vided in section 71-1,206.14 . . . .

(emphasis supplied.) § 71-1,307. In fact, mental health practi-
tioners are prohibited from representing themselves as physi-
cians or psychologists and from representing their services as
medical or psychological in nature. neb. rev. stat. § 71-1,308
(reissue 2003).

It is important to note the difference between psychologists
and psychiatrists. psychology is the science dealing with mental
processes, both normal and abnormal, and their effects upon
behavior. taber’s cyclopedic Medical dictionary 1591 (18th ed.
1997). psychiatry, on the other hand, is the branch of medicine
that deals with the diagnosis, treatment, and prevention of men-
tal illness. Id. at 1590. In other words, psychiatrists are medical
doctors who specialize in mental illness, while psychologists
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belong to a separate discipline devoted to understanding the
human mind and, in clinical psychology, concerned with diag-
nosing and treating mental disorders. see id. at 1591.

psychologists are licensed pursuant to neb. rev. stat.
§§ 71-1,206.01 to 71-1,206.35 (reissue 1996 & cum. supp.
2000).

practice of psychology shall mean the observation,
description, evaluation, interpretation, or modification of
human behavior by the application of psychological prin -
ciples, methods, or procedures for the purpose of prevent-
ing or eliminating symptomatic, maladaptive, or undesired
behavior and of enhancing interpersonal relationships, work
and life adjustment, personal effectiveness, behavioral
health, and mental health. the practice of psychology shall
include, but not be limited to, psychological testing and the
evaluation or assessment of personal characteristics . . .
counseling, psychoanalysis, psychotherapy, hypnosis, bio -
feedback, and behavior analysis and therapy; diagnosis and
treatment of mental and emotional disorders, alcoholism
and substance abuse, disorders of habit or conduct, and the
psychological aspects of physical illness, accident, injury, or
disability; psychoeducational evaluation, therapy, remedia-
tion, and consultation . . . .

§ 71-1,206.08. section 71-1,206.30 provides in part:
(1) no monetary liability and no cause of action shall

arise against any psychologist for failing to warn of and
protect from a client’s or patient’s threatened violent behav-
ior or failing to predict and warn of and protect from a
client’s or patient’s violent behavior except when the client
or patient has communicated to the psychologist a serious
threat of physical violence against a reasonably identifiable
victim or victims.

(2) the duty to warn of or to take reasonable precau-
tions to provide protection from violent behavior shall arise
only under the limited circumstances specified in subsec-
tion (1) of this section. the duty shall be discharged by the
psychologist if reasonable efforts are made to communicate
the threat to the victim or victims and to a law enforcement
agency.

844 271 nebraska reports



In contrast to psychologists and other mental health profes-
sionals, psychiatrists, as medical doctors, are licensed pursuant to
§§ 71-1,102 to 71-1,107.14. those sections contain no equivalent
to §§ 71-1,206.30 or 71-1,336. In short, the duty of psychologists
and other mental health professionals to warn and protect third
persons is controlled by statute, but a psychiatrist’s duty is not
addressed by statute, and is still controlled by common law.

after the present appeal was submitted to this court, based
upon our consideration of the statutory scheme, we directed the
parties to file supplemental briefs addressing whether hsieh’s
duty, in his treatment of nuzum, was controlled by statute. based
upon the reasoning we have set forth above, the parties agree that
neither § 71-1,336, nor any other statute, addresses hsieh’s duty
in his treatment of nuzum. the defendants now assert that in the
absence of a specifically applicable statute, they owed no duty at
all to warn and protect rowe. the plaintiff insists that in the
absence of a statute, the case should have been tried as an ordi-
nary medical malpractice action. We do not accept either of these
contentions.

duty anaLysIs

[3-6] the threshold inquiry in any negligence action, includ-
ing those involving a duty to warn and protect, is whether the
defendant owed the plaintiff a duty. Popple v. Rose, 254 neb. 1,
573 n.W.2d 765 (1998). a duty is defined as an obligation, to
which the law will give recognition and effect, to conform to a
particular standard of conduct toward another. Id. Whether a
legal duty exists for actionable negligence is a question of law
dependent on the facts in a particular situation. Fuhrman v. State,
265 neb. 176, 655 n.W.2d 866 (2003); Sharkey v. Board of
Regents, 260 neb. 166, 615 n.W.2d 889 (2000). When making
that determination a court considers (1) the magnitude of the
risk, (2) the relationship of the parties, (3) the nature of the atten-
dant risk, (4) the opportunity and ability to exercise care, (5) the
foreseeability of the harm, and (6) the policy interest in the pro-
posed solution. see id.

[7] In this case, we are also mindful of the fact that the deter-
mination of a legal duty is fundamentally based in public policy
considerations, see Popple v. Rose, supra, and it is generally the
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function of the Legislature to declare what is the law and public
policy of this state, see State v. Gales, 269 neb. 443, 694 n.W.2d
124 (2005), cert. denied 546 u.s. 947, 126 s. ct. 449, 163 L. ed.
2d 341. see, also, In re Claims Against Atlanta Elev., Inc., 268
neb. 598, 685 n.W.2d 477 (2004). although §§ 71-1,206.30(1)
and 71-1,336 “may not be literally applicable, [they are] clearly
indicative of legislatively approved public policy.” see Parson v.
Chizek, 201 neb. 754, 758, 272 n.W.2d 48, 51 (1978). see, also,
Ob-Gyn v. Blue Cross, 219 neb. 199, 361 n.W.2d 550 (1985).

[8] Given our prior endorsement of restatement (second) of
torts § 315 (1965), and the clearly articulated public policy
expressed in §§ 71-1,206.30(1) and 71-1,336, we conclude that
in some circumstances, a special relation may exist between a
psychiatrist and patient which imposes a duty upon the psychi-
atrist to warn or protect a reasonably identifiable victim when a
patient has communicated a serious threat of physical violence
against that potential victim. however, given the Legislature’s
decision to limit Tarasoff by enacting §§ 71-1,206.30(1) and
71-1,336, we find that the limitations set forth in those sections
should also be applied to psychiatrists. the Legislature has
made a public policy determination with respect to the Tarasoff
duty that this court is bound to respect. We see no rational basis
for distinguishing the Tarasoff duty of psychiatrists from that of
psychologists or other mental health practitioners.

Moreover, the analysis of california’s identical statutory lan-
guage, from which the nebraska statutes were derived, has re -
vealed that the statute is based upon public policy concerns to
which our familiar risk-utility test is applicable. see, Fuhrman v.
State, supra; Sharkey v. Board of Regents, supra. the intent of
limiting a Tarasoff duty to situations in which the patient commu-
nicates a serious threat of physical violence was not to overrule
Tarasoff, but, rather, to preempt an expansive ruling that a thera-
pist can be held liable for the mere failure to predict potential vio-
lence by his or her patient. Ewing v. Goldstein, 120 cal. app. 4th
807, 15 cal. rptr. 3d 864 (2004). the statutory language repre-
sents an effort to strike an appropriate balance between conflict-
ing policy interests. Id.

on the one hand, the need to preserve a patient confidence rec-
ognizes that effective diagnosis and treatment of a mental illness

846 271 nebraska reports



or an emotional problem is severely undermined when a patient
cannot be assured that a statement made in the privacy of his or
her therapist’s office will not be revealed. Id. on the other hand is
the recognition that under limited circumstances, preserving a
confidence is less important than protecting the safety of someone
the patient intends to harm. Id. In other words, the statutory lan-
guage is the result of balancing risk and utility, considering the
magnitude of the risk, relationship of the parties, nature of the
risk, opportunity and ability to exercise care, foreseeability of the
harm, and public policy interest in the proposed solution. see,
Fuhrman v. State, 265 neb. 176, 655 n.W.2d 866 (2003); Sharkey
v. Board of Regents, 260 neb. 166, 615 n.W.2d 889 (2000).

[9] considering our risk-utility test, and the relevant public
policy determinations made by the Legislature, we conclude the
same duty should be required of psychiatrists as is required of
psychologists and other mental health practitioners. We hold, in
accord with §§ 71-1,206.30(1) and 71-1,336, that a psychiatrist
is liable for failing to warn of and protect from a patient’s threat-
ened violent behavior, or failing to predict and warn of and pro-
tect from a patient’s violent behavior, when the patient has com-
municated to the psychiatrist a serious threat of physical violence
against himself, herself, or a reasonably identifiable victim or
victims. the duty to warn of or to take reasonable precautions to
provide protection from violent behavior shall arise only under
those limited circumstances, and shall be discharged by the psy-
chiatrist if reasonable efforts are made to communicate the threat
to the victim or victims and to a law enforcement agency.

defendants’ LIabILIty

With that established, the issue to be confronted in this case
is whether nuzum actually communicated a serious threat of
physical violence to the defendants. In that regard, it is impor-
tant to note that in striking a balance between the protection of
third parties and the preservation of medical confidentiality, the
statutory language from which our holding is derived is intended
to eliminate a therapist’s immunity and sanction an invasion into
the therapist-patient privilege only in the narrow circumstance
in which actual knowledge of potentially grave bodily injury is
presented. Ewing v. Goldstein, supra.
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[10-13] the phrase “ ‘serious threat of physical violence’ ”
does not refer to the credibility of a patient’s stated intentions,
the harm likely to be suffered irrespective of his or her intent, or
the gravity of the threatened injury. Id. at 820, 15 cal. rptr. at
874. the psychiatrist’s duty to third parties is not premised on a
professional standard of care. see Ewing v. Northridge Hosp.
Medical Center, 120 cal. app. 4th 1289, 16 cal. rptr. 3d 591
(2004). rather, it rests entirely on the fact finder’s determination
that each factual predicate of the cause of action is satisfied: the
existence of a professional relationship, the psychiatrist’s actual
belief or prediction that the patient poses a serious risk of inflict-
ing grave bodily injury, a reasonably identifiable victim, and the
failure to undertake reasonable efforts to warn the victim and a
law enforcement agency. Id. the question is whether a serious
threat of physical violence was actually “communicated” to the
psychiatrist. thus, a duty to warn and protect arises only if the
information communicated to the psychiatrist leads the psychia-
trist to believe that his or her patient poses a serious risk of grave
bodily injury to another. see Calderon v. Glick, 131 cal. app. 4th
224, 31 cal. rptr. 3d 707 (2005).

this does not mean that in an appropriate case, a finder of fact
could not conclude that a particular threat of violence was so
serious that a defendant could not have believed it to be anything
other than credible. see, e.g., Ewing v. Northridge Hosp. Medical
Center, supra. nor does it mean that in some instances, expert
testimony might not be helpful to the trier of fact in evaluating
a defendant’s testimony about whether he or she believed a par-
ticular threat of violence to be sincere. It simply means that in
determining whether a duty to warn and protect is alleged to have
arisen under the holding of this case, the focus should be on
whether the patient actually communicated a serious threat of
physical violence to his or her psychiatrist.

Given that understanding, the evidence in this case is less than
clear as to whether nuzum effectively communicated a serious
threat of physical violence. there is little to dispute hsieh and
Gurney’s testimony that each understood nuzum’s statements
to indicate that he had, when attempting suicide, been attempting
to emotionally hurt rowe. Wadle testified that in his opinion,
nuzum was “most likely” referring to physical violence when he
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made the statement at issue, but Wadle conceded that he had no
basis to conclude that the defendants believed nuzum was mak-
ing such a threat.

however, the jury instructions given in this case illustrate that
the parties and the trial court were working with differing, and
mistaken, understandings of what the plaintiff was required to
prove. the jury was instructed, without objection, of the exact
language of § 71-1,336. but the jury was also instructed, again
without objection, that this was “an action based upon a claim of
malpractice, sometimes called professional negligence” and that
under nebraska law, the question was whether the defendants had
used reasonable care, skill, and knowledge possessed and used
under like circumstances by members of the profession engaged
in a similar practice in the locality or similar localities. those
instructions were inconsistent with both one another and the duty
to warn or protect principles set forth above. Given these instruc-
tions, and the evidence supporting liability under one instruction
but not the other, it is not surprising that the jury was unable to
reach a verdict.

We conclude, given the unsettled state of nebraska law prior
to this opinion, and the uncertainty evident at trial about what
standards controlled liability in this case, that it would be in -
equitable to find that the plaintiff failed, as a matter of law, to
meet the burden of proof on liability when the record before us
was created without a clear understanding of what, precisely, the
plaintiff was required to prove. “there was considerable uncer-
tainty not only as to the existence of a legal duty but also as to
the scope of any such duty and the appropriate method of dis-
charging that duty.” see Perreira v. State, 768 p.2d 1198, 1220
(colo. 1989). thus, the parties were at a considerable disadvan-
tage in marshalling evidence in support of and in defense of the
duty to warn or protect claim in the initial trial.

It would be unfair for this court to answer questions of first
impression, then retroactively apply those answers without offer-
ing the plaintiff an opportunity to meet the bar that has been set.
for this reason, we find no merit to the defendants’ first assign-
ment of error, arguing that they were entitled to a judgment as
a matter of law based upon the lack of a legal duty to warn and
protect. for the same reason, however, we conclude that there is
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merit to the defendants’ second assignment of error with respect
to the jury instructions. obviously, on retrial, the jury instruc-
tions should reflect the principles of duty explained above.

proxIMate cause

the defendants also argue that they were entitled to a directed
verdict on the issue of causation, contending the evidence was
insufficient to support a conclusion that any act or omission of
the defendants proximately caused rowe’s murder. the defend-
ants argue Wadle’s testimony that the defendants’ postdischarge
provisions for nuzum were below the standard of care and his
opinion that had rowe “been forewarned of a threat to her by
. . . nuzum, she would have had an opportunity to avoid contact
with him and may have lived” are insufficient proof that had the
defendants acted to protect or warn rowe, those efforts would
probably have been successful. as a result, the defendants argue
that any breach of duty on their part was not the proximate cause
of rowe’s death.

[14-16] however, the same difficulties that make it impossi-
ble, on this record, to decide the issue of liability as a matter of
law also preclude a finding as a matter of law with respect to
proximate cause. an action predicated on a duty to warn and pro-
tect is essentially a negligence action. see Popple v. Rose, 254
neb. 1, 573 n.W.2d 765 (1998). In order to prevail in such an
action, a plaintiff must establish the defendant’s duty to protect
the plaintiff from injury, a failure to discharge that duty, and
damages proximately caused by the failure to discharge that duty.
see, Washington v. Qwest Communications Corp., 270 neb. 520,
704 n.W.2d 542 (2005); Popple v. Rose, supra. In order to prove
proximate cause, it is necessary to understand both a defendant’s
duty, and what the defendant was required to do to discharge that
duty—the question is whether the specific act or omission of the
defendant was such that the ultimate injury to the plaintiff rea-
sonably flowed from the defendant’s alleged breach of duty. see
Fuhrman v. State, 265 neb. 176, 655 n.W.2d 866 (2003). the
confusion at trial about the defendants’ duty, and how that duty
was to be discharged, necessarily affected the parties’ ability to
adduce evidence relevant to proximate cause.

furthermore, the evidence reflects that rowe was murdered at
nuzum’s apartment, where she went to retrieve a set of car keys.
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When all reasonable inferences are given to the plaintiff, see
LeRette v. American Med. Security, 270 neb. 545, 705 n.W.2d
41 (2005), we cannot say, as a matter of law, that reasonable
jurors could not conclude that had rowe been told nuzum had
threatened her, she might not have been in a position where she
could be killed. see, e.g., Estate of Long v. Broadlawns Med.
Center, 656 n.W.2d 71 (Iowa 2002); Division of Corrections v.
Neakok, 721 p.2d 1121 (alaska 1986). cf. Brandon v. County of
Richardson, 261 neb. 636, 624 n.W.2d 604 (2001). thus, we find
no merit to the defendants’ third and final assignment of error.

concLusIon
for the foregoing reasons, we affirm the judgment of the dis-

trict court overruling the defendants’ motions for directed verdict
and judgment notwithstanding the verdict, and remand the cause
for a new trial consistent with this opinion.

affIrMed and reManded for a neW trIaL.
WrIGht, J., not participating.

state of nebraska ex reL. counseL for dIscIpLIne

of the nebraska supreMe court, reLator,
v. JaMes WIdtfeLdt, respondent.

716 n.W.2d 68

filed June 23, 2006.    no. s-04-1400.

1. Appeal and Error. under existing case law, the nebraska supreme court is limited

in its review to examining only those items to which the parties have taken exception.

2. Disciplinary Proceedings: Appeal and Error. When no exceptions to the referee’s

findings of fact are filed by either party in a disciplinary proceeding, the nebraska

supreme court may, in its discretion, consider the referee’s findings as final and

conclusive.

3. Disciplinary Proceedings. to determine whether and to what extent discipline should

be imposed in a lawyer discipline proceeding, the nebraska supreme court considers

the following factors: (1) the nature of the offense, (2) the need for deterring others,

(3) the maintenance of the reputation of the bar as a whole, (4) the protection of the

public, (5) the attitude of the respondent generally, and (6) the respondent’s present or

future fitness to continue in the practice of law.
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ticular facts and circumstances. In addition, the propriety of a sanction must be con-
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5. ____. neb. ct. r. of discipline 4 (rev. 2004) provides that misconduct shall be

grounds for (1) disbarment; (2) suspension; (3) probation in lieu of or subsequent to

suspension, on such terms as the nebraska supreme court may designate; (4) censure

and reprimand; (5) temporary suspension; or (6) private reprimand by the committee

on Inquiry or disciplinary review board.

6. ____. cumulative acts of attorney misconduct are distinguishable from isolated inci-

dents and are therefore deserving of more serious sanctions.

original action. Judgment of suspension.

John W. steele, assistant counsel for discipline, for relator.

George h. Moyer, of Moyer, Moyer, egley, fullner &
Montag, for respondent.

hendry, c.J., WrIGht, connoLLy, Gerrard, stephan, and
MccorMack, JJ.

per curIaM.
nature of case

this case presents the review of the uncontested findings of
the referee in an attorney disciplinary proceeding.

backGround
James Widtfeldt was admitted to the practice of law in

nebraska in 1978 and has a general practice in holt county,
nebraska. he has previously been privately reprimanded for rep-
resenting both sides of a tax case. he is currently under an order
of indefinite suspension to be followed by a period of probation
for filing irrelevant and abusive motions and pleadings in an
unrelated case and for irrelevant and abusive written responses
to the counsel for discipline reviewing that case. see State ex
rel. Counsel for Dis. v. Widtfeldt, 269 neb. 289, 691 n.W.2d
531 (2005).

the formal charges currently before us concern Widtfeldt’s
conduct in two separate probate proceedings (described sepa-
rately in counts I and II) occurring prior to the current order of
suspension. the formal charges alleged that Widtfeldt entered
into agreement for, charged, or collected clearly excessive fees,
in violation of canon 2, dr 2-106(a), of the nebraska code of
professional responsibility, and that he knowingly failed to
 disclose information or had knowingly made a false statement of
law or fact during the proceedings, in violation of canon 7,
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dr 7-102, of the nebraska code of professional responsibility.
the counsel for discipline also charged Widtfeldt with violation
of canon 1, dr-102(a), of the nebraska code of professional
responsibility, which prohibits the violation of a disciplinary
rule, engaging in conduct prejudicial to the administration of jus-
tice, or any other conduct that adversely reflects on the lawyer’s
fitness to practice law. after the appointment of the referee, a
hearing was held at which Widtfeldt was present with counsel.

count I: Marr estate

count I involved the probate proceedings of the estate of
rose M. Marr. the evidence at the hearing showed that Widtfeldt
entered into an agreement with the personal representatives of the
estate to represent them and to receive attorney fees in the amount
of 8 percent of the nonprobate and probate property. Widtfeldt
later filed an inheritance tax worksheet with the county court,
reflecting a gross estate value of $578,943.51 and an attorney fee
of $46,434.22. the personal representatives paid Widtfeldt this
amount from the estate assets, but the county court ultimately
ordered the fees to be repaid to the estate. Widtfeldt complied
with this order.

Widtfeldt testified at that hearing that in the past, his stan-
dard fee for estate cases was 2 percent of the gross estate, plus
extra sums for extraordinary work. he attempted to explain the
8-percent figure as compensation for conservatorship work at 1
percent per year for 7 years, plus 1 percent for the estate work.

Widtfeldt admitted that a conservatorship was never actually
filed and that the “conservatorship work” was done after Marr’s
death. this work involved doublechecking all the canceled checks
issued by Marr’s attorneys in fact pursuant to Marr’s powers of
attorney. Widtfeldt described his work as compiling “an account
like a conservator.” Widtfeldt testified that he did this pursuant to
Marr’s predeath wish that Widtfeldt conduct such a review infor-
mally, without court oversight, and that Widtfeldt wait to be paid
out of the estate for such services. Widtfeldt did not have a formal
written agreement with Marr to that effect. Widtfeldt was paid
during Marr’s lifetime for services such as the drafting of her will,
and for a cancellation fee for not completing the guardianship-
conservatorship which he had drafted for Marr.
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the allegation of misrepresentation in the Marr estate stemmed
from the fact that the personal representatives were also each
 initially afforded, through Widtfeldt, 8 percent of the estate under
a similar theory of compensation for their past services to Marr.
however, when the petition for their appointment was filed,
Widtfeldt stated therein that they were not creditors of the estate.
Widtfeldt explained that neither of the personal representatives
had a formal compensation arrangement with Marr and that they
had told him they were not creditors of the estate. Instead, the
compensation was as per Marr’s expressed wishes to Widtfeldt
that they in fact later be generously compensated.

the referee found, by clear and convincing evidence, that
Widtfeldt violated dr 2-106(a) by entering into an agreement
for, charging, or collecting an illegal or clearly excessive fee.
however, the referee concluded that he could not find by clear
and convincing evidence that Widtfeldt had intentionally mis-
led the county court in filing the personal representative appli-
cations as he did. the referee explained that the personal repre-
sentatives’ prior services were admittedly done partially out of
friendship with Marr and that no terms of payment had been for-
mally agreed upon. thus, the referee did not find a “creditor”
relationship.

count II: koLLMan estate

count II involved the estate of Walter kollman and Widtfeldt’s
representation of its personal representatives. Widtfeldt entered
into an agreement with the personal representatives for attorney
fees in the amount of 5 percent of the estate, with a like percent-
age designated for the services of each personal representative.
an inheritance tax worksheet was eventually presented to and
signed by the personal representatives, setting forth a gross es -
tate of $1,419,994.70, attorney fees of $100,999.74 (which was
roughly 7 percent of the assets), and personal representatives’
fees in the amount of $201,999.47. this sheet was presented to
the county attorney, who informed Widtfeldt that he would not
approve the worksheet and that Widtfeldt would have to obtain
court approval for any such fees.

the worksheet was never filed with the court. Widtfeldt
claimed that the reason he never filed this first worksheet was
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because it contained errors. he explained that there were math-
ematical errors, on which he did not elaborate. In addition,
Widtfeldt testified that “tempers were fairly high.” a litigator
had been hired through him for the estate to handle litigation
with certain heirs, and Widtfeldt explained that he thought that
he was going to have to pay the litigator’s expenses out of his
own fees because the fees were being informally contested by
one of the personal representatives.

subsequently, Widtfeldt drafted or filed several different
and conflicting motions for approval of his fees, ranging from 2
to 5 percent of the estate. ultimately, the county court, noting
that normal fees for estate actions in that area were 1 percent,
awarded a 2-percent fee to Widtfeldt and ordered that any excess
fees be refunded. Widtfeldt, pursuant to such order, refunded
$28,398 of previously paid fees. the aforementioned litigator
testified at the disciplinary hearing that a reasonable rate was
between 2 to 3 percent.

the misrepresentation allegations of count II related to
alleged false statements to the county court in Widtfeldt’s plead-
ings regarding the scheduling of hearings. the counsel for
discipline however, eventually conceded that Widtfeldt’s testi-
mony established that the misrepresentations were unintentional
and were a result of administrative error.

the referee found with regard to the false pleadings allegation
that the evidence failed to establish any violation. however, the
referee found that Widtfeldt had violated dr 2-106(a) by charg-
ing, albeit without successfully collecting, an excessive fee.

referee recoMMendatIons

the referee recommended that Widtfeldt be publicly repri-
manded and that his current indefinite suspension remain in full
force and effect without modification. In so recommending, the
referee noted that Widtfeldt failed to produce evidence that the
events in question were isolated occurrences. the referee did
take into consideration Widtfeldt’s behavior at the hearing, which
the referee described as “contrite and cooperative.” at the same
time, however, the referee noted that Widtfeldt did not actually
admit to any wrongdoing. the referee also took into account
Widtfeldt’s previous reprimand and his current suspension.
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no exceptions were filed to the referee’s findings by either
party to the proceeding. We sustained the counsel for discipline’s
motion for judgment on the pleadings as to the violations, but not
as to the proposed discipline.

assIGnMents of error
In Widtfeldt’s brief, he assigns that the referee erred (1) by

finding that he contracted for, charged, or collected a clearly
excessive fee in the kollman estate and (2) in determining that
Widtfeldt’s conduct in the kollman estate was cumulative of his
conduct in the Marr estate.

anaLysIs
Widtfeldt’s brief focuses on count II and his allegation that he

never really intended to collect the 7-percent fee found by the
referee to be excessive. the counsel for discipline does not
assert that any of the subsequent filings of either 2 or 5 percent
were clearly excessive given the protracted litigation of the case,
and the referee’s findings appear to focus on the 7-percent figure.

Widtfeldt accordingly takes issue with the referee’s recom-
mendation that he be publicly reprimanded for his conduct related
to the kollman estate. Widtfeldt does not take issue with the ref-
eree’s recommendation that his current status of indefinite sus-
pension should continue or with the public reprimand in relation
to the Marr estate.

[1,2] under existing case law, the nebraska supreme court is
limited in its review to examining only those items to which the
parties have taken exception. State ex. rel. Counsel for Dis. v.
Petersen, ante p. 262, 710 n.W.2d 646 (2006). When no excep-
tions to the referee’s findings of fact are filed by either party in
a disciplinary proceeding, the nebraska supreme court may, in
its discretion, consider the referee’s findings as final and conclu-
sive. see, id.; neb. ct. r. of discipline 10(L) (rev. 2005). In sus-
taining the counsel for discipline’s motion for judgment on the
pleadings, we have already concluded that Widtfeldt’s conduct
was in violation of dr 2-106(a) on two separate occasions. We
consider Widtfeldt’s arguments in his brief to this court to the
extent that they are relevant to the appropriate sanction to be im -
posed from that conduct. We note that the conduct at issue in this
case occurred prior to the september 1, 2005, effective date of the

856 271 nebraska reports



nebraska rules of professional conduct and is, thus, governed by
the now-superseded code of professional responsibility.

[3,4] to determine whether and to what extent discipline
should be imposed in a lawyer discipline proceeding, the
nebraska supreme court considers the following factors: (1) the
nature of the offense, (2) the need for deterring others, (3) the
maintenance of the reputation of the bar as a whole, (4) the pro-
tection of the public, (5) the attitude of the respondent generally,
and (6) the respondent’s present or future fitness to continue in
the practice of law. State ex rel. Counsel for Dis. v. Horneber,
270 neb. 951, 708 n.W.2d 620 (2006). each attorney discipline
case must be evaluated individually in light of its particular facts
and circumstances. In addition, the propriety of a sanction must
be considered with reference to the sanctions imposed in prior
similar cases. State ex rel. Counsel for Dis. v. Widtfeldt, 269 neb.
289, 691 n.W.2d 531 (2005).

the referee, in recommending a public reprimand, considered
the case of State ex rel. Counsel for Dis. v. Palagi, 269 neb. 398,
693 n.W.2d 276 (2005), wherein we publicly reprimanded an
attorney for having charged an excessive fee in a wrongful death
matter. the attorney was also found to have improperly advanced
financial assistance to a client and failed to return the property of
clients. other cases considering the issue of excessive fees are
limited, and the circumstances in those cases also presented addi-
tional violations of the code of professional responsibility. see,
State ex rel. Special Counsel for Dis. v. Shapiro, 266 neb. 328,
665 n.W.2d 615 (2003); State ex rel. Counsel for Dis. v. Huston,
262 neb. 481, 631 n.W.2d 913 (2001); State ex rel. NSBA v.
Miller, 258 neb. 181, 602 n.W.2d 486 (1999); State ex rel. NSBA
v. Kirshen, 232 neb. 445, 441 n.W.2d 161 (1989).

Widtfeldt’s current order of suspension is subject to re -
instatement followed by a period of probation of not less than
1 year. In order to be reinstated under this order, we explained
that he will need to establish that counseling has resulted in
behavioral changes that will allow him to practice law within
the disciplinary rules. at the disciplinary hearing considered in
State ex rel. Counsel for Dis. v. Widtfeldt, supra, a psychologist
concluded that although intelligent, Widtfeldt had narcissistic
and obsessive-compulsive personality features which interfered

state ex reL. counseL for dIs. v. WIdtfeLdt 857

cite as 271 neb. 851



with his ability to reason through certain issues. however, the
psychologist opined that Widtfeldt could complete a plan to
modify his behavior so that there was a much greater chance
that problems would not reoccur.

[5] neb. ct. r. of discipline 4 (rev. 2004) provides that mis-
conduct shall be grounds for (1) disbarment; (2) suspension; (3)
probation in lieu of or subsequent to suspension, on such terms as
we may designate; (4) censure and reprimand; (5) temporary sus-
pension; or (6) private reprimand by the committee on Inquiry or
disciplinary review board.

[6] In considering the appropriate discipline in this case, we are
mindful of the fact that this is not the first instance of misconduct
by Widtfeldt. cumulative acts of attorney misconduct are distin-
guishable from isolated incidents and are therefore deserving of
more serious sanctions. State ex rel. Counsel for Dis. v. Swanson,
267 neb. 540, 675 n.W.2d 674 (2004). although Widtfeldt is cur-
rently suspended, we find that his cumulative acts of misconduct
merit more of a sanction than is afforded by a public reprimand.
We conclude that the appropriate discipline in this case for the
two counts of violating dr 2-106(a) is a judgment of suspension
for a period of 1 year.

concLusIon
We order that Widtfeldt should be and hereby is suspended

from the practice of law in the state of nebraska for a period of 1
year, effective immediately. Widtfeldt is directed to pay costs and
expenses in accordance with neb. rev. stat. §§ 7-114 and 7-115
(reissue 1997) and neb. ct. r. of discipline 23(b) (rev. 2001).

JudGMent of suspensIon.
MILLer-LerMan, J., not participating.

state of nebraska, appeLLee, v. stanLey poe,
aLso knoWn as stanLey a. poe, appeLLant.

717 n.W.2d 463

filed June 23, 2006.    no. s-05-235.

1. Motions to Dismiss: DNA Testing: Appeal and Error. a motion to dismiss an action

under the dna testing act, neb. rev. stat. §§ 29-4116 through 29-4125 (supp. 2001),

after testing has been completed is addressed to the discretion of the trial court, and

unless an abuse of discretion is shown, the court’s determination will not be disturbed.
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2. DNA Testing: Appeal and Error. In an appeal from a proceeding under the dna

testing act, neb. rev. stat. §§ 29-4116 through 29-4125 (supp. 2001), the trial

court’s findings of fact will be upheld unless such findings are clearly erroneous.

3. ____: ____. decisions regarding appointment of counsel under the dna testing act,

neb. rev. stat. §§ 29-4116 through 29-4125 (supp. 2001), are reviewed for an abuse

of discretion.

4. Motions to Dismiss: DNA Testing: Appeal and Error. In order to bring an action

under the dna testing act, neb. rev. stat. §§ 29-4116 through 29-4125 (supp.

2001), to a conclusion, when the state receives dna testing results that do not exon-

erate or exculpate the person, the state should file a motion to dismiss the action, the

granting of which is an appealable order.

5. Constitutional Law: DNA Testing: Right to Counsel. there is not a constitutional

right to appointment of counsel in an action under the dna testing act, neb. rev.

stat. §§ 29-4116 through 29-4125 (supp. 2001).

6. DNA Testing: Right to Counsel. under neb. rev. stat. § 29-4122 (supp. 2001), the

court has discretion to appoint counsel based on its determination of whether the per-

son bringing the action has shown that dna testing may be relevant to his or her

claim of wrongful conviction.

appeal from the district court for douglas county: John d.
hartIGan, Jr., Judge. affirmed.

stanley poe, pro se.

Jon bruning, attorney General, and kimberly a. klein for
appellee.

hendry, c.J., WrIGht, connoLLy, Gerrard, stephan, and
MILLer-LerMan, JJ.

MILLer-LerMan, J.
nature of case

subsequent to our remand in State v. Poe, 266 neb. 437, 665
n.W.2d 654 (2003), the district court for douglas county
appointed counsel and granted stanley poe’s request for dna
testing of a cigarette butt found at the scene of the robbery for
which poe was convicted. a report on the dna test results con-
cluded that poe could not be excluded as the contributor to bio-
logical material found on the cigarette butt, and poe’s counsel
withdrew. thereafter, the court held a hearing and entered an
order finding that the results were not exculpatory and dismiss-
ing poe’s action brought under the dna testing act, neb. rev.
stat. §§ 29-4116 through 29-4125 (supp. 2001). poe appeals
from this order. We affirm.
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stateMent of facts
In 1990, poe was convicted of robbery. he was found to be a

habitual criminal and was sentenced to 15 to 30 years’ imprison-
ment. poe’s conviction was affirmed by the nebraska court of
appeals. State v. Poe, 1 nca 379 (1992).

on october 11, 2001, poe filed a pro se motion for dna test-
ing pursuant to the dna testing act. poe requested dna testing
of a cigarette butt found at the scene of the robbery for which he
was convicted. the district court denied the motion. poe appealed
to this court. after concluding that the district court had erred
when it determined that the cigarette butt was not related to the
investigation or prosecution that resulted in poe’s conviction, we
remanded the cause to the district court to determine whether poe
was entitled to forensic dna testing of the cigarette butt and
whether poe was entitled to appointment of counsel. State v. Poe,
266 neb. 437, 665 n.W.2d 654 (2003).

on remand, the court appointed counsel to represent poe. on
January 27, 2004, the court entered an order requiring that the
cigarette butt be submitted to orchid cellmark dallas (cellmark)
for mitochondrial dna testing. the court further ordered that
if cellmark was able to generate a dna profile, then a dna
sample from poe would be taken and forwarded to cellmark for
comparison. after testing the cigarette butt and poe’s sample,
cellmark issued a report dated July 19, 2004, which concluded,
in part, “based on these results, stanley poe . . . cannot be
excluded as being the contributor of the male biological material
on the cigarette butt.”

the court held a hearing in this matter on february 2, 2005, at
which hearing it stated that the proceeding was “a final hearing
on [poe’s] application having to do with . . . relief” under the
dna testing act. the state’s attorney stated:

the tests have come back inconclusive and [poe’s counsel]
has withdrawn saying there was nothing else further to do
in this matter. state is just asking for a final order at this
time dismissing this matter saying that the dna testing was
granted, it was allowed, and did come back inconclusive,
meaning there is nothing further to do in this matter.

cellmark’s July 19, 2004, report was admitted into evidence.
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poe appeared pro se and participated in the february 2, 2005,
hearing by telephone. poe stated that his counsel had notified him
“in July” that counsel “wanted to withdraw from the case because
the case was over.” poe further stated that he found out the case
was “not over” when he was informed of the hearing. poe noted
his concern that he was not qualified to represent himself in the
matter but, in any event, wished to have the record reflect that he
objected to the state’s characterization of the report. the court
thereafter stated that “[g]iven the circumstances,” it would not
appoint counsel to represent poe.

the court on february 3, 2005, entered an order denying
“poe’s application.” the court stated that the dna test results
were “inclusive [sic]” and that, for purposes of the dna testing
act, the test results were not exculpatory as defined under
§ 29-4119 and were not favorable to poe. poe appeals.

assIGnMents of error
poe asserts that the court erred in (1) finding that the dna

test results were not exculpatory and not favorable to poe and in
therefore dismissing the action, (2) allowing court-appointed
counsel to withdraw prior to the final hearing in this matter, and
(3) failing to follow this court’s mandate in State v. Poe, 266
neb. 437, 665 n.W.2d 654 (2003).

standards of revIeW
[1] although the court in its order stated it was denying “poe’s

application,” we treat the present appeal as involving a motion
to dismiss an action under the dna testing act after testing has
been completed. In cases involving a request for postconviction
dna testing, we have stated that a motion for dna testing is
addressed to the discretion of the trial court and that unless an
abuse of discretion is shown, the trial court’s determination will
not be disturbed. State v. Dean, 270 neb. 972, 708 n.W.2d 640
(2006). We have also stated that a motion for new trial based on
newly discovered exculpatory evidence obtained pursuant to the
dna testing act is addressed to the discretion of the trial court
and that unless an abuse of discretion is shown, the court’s deter-
mination will not be disturbed. State v. El-Tabech, 269 neb. 810,
696 n.W.2d 445 (2005). We similarly now hold that a motion to
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dismiss an action under the dna testing act after testing has
been completed is addressed to the discretion of the trial court
and that unless an abuse of discretion is shown, the court’s deter-
mination will not be disturbed.

[2] In an appeal from a proceeding under the dna testing
act, the trial court’s findings of fact will be upheld unless such
findings are clearly erroneous. State v. Dean, supra.

[3] We review decisions regarding appointment of counsel
under the dna testing act for an abuse of discretion. State v.
Dean, 270 neb. at 977, 708 n.W.2d at 645 (“district court . . .
did not abuse its discretion in denying . . . request for appoint-
ment of counsel”).

anaLysIs
State Should Move to Dismiss When DNA Test Results Do Not
Exonerate or Are Not Exculpatory.

before reaching poe’s assignments of error, it is necessary to
address an apparent uncertainty regarding the manner in which
this case was to be concluded after the dna test results were
received and determined not to be exculpatory or exonerating.
We note that § 29-4123 of the dna testing act provides:

(2) upon receipt of the results of such [dna] testing,
any party may request a hearing before the court when
such results exonerate or exculpate the person. following
such hearing, the court may, on its own motion or upon the
motion of any party, vacate and set aside the judgment and
release the person from custody based upon final testing
results exonerating or exculpating the person.

(3) If the court does not grant the relief contained in
subsection (2) of this section, any party may file a motion
for a new trial under sections 29-2101 to 29-2103.

section 29-4123(2), which authorizes a motion to vacate and
set aside the judgment, provides clear guidance regarding how
parties should proceed when they believe that dna test results
exonerate or exculpate the person. furthermore, § 29-4123(3)
authorizes a motion for new trial if the court does not grant the
relief contained in § 29-4123(2). We have held that denial of a
motion to vacate the judgment under § 29-4123(2) and denial of
a motion for new trial triggered by § 29-4123(3) are appealable
orders. State v. Bronson, 267 neb. 103, 672 n.W.2d 244 (2003).
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unlike the provisions setting forth the procedures relative to
dna results which exonerate or exculpate the person, the dna
testing act does not explicitly set forth the manner in which
parties are to proceed when they determine that dna test results
do not exonerate or exculpate the person. after the test results in
this case were received, poe’s attorney apparently determined
that the results did not exonerate or exculpate poe, and poe’s
attorney chose to withdraw from representation without taking
further steps to bring the action to a conclusion.

[4] We are aware that parties and courts would have an inter-
est in bringing a conclusion to actions under the dna testing
act and that because the dna testing act does not specify the
manner in which parties are to proceed when dna test results do
not exonerate or exculpate the person who sought testing, guid-
ance is needed. We note that § 29-4123(1) provides that final
dna testing results are to be “disclosed to the county attorney,
to the person filing the motion, and to the person’s attorney.” test
results are therefore available to the person bringing an action
under the dna testing act, that person’s counsel, and to the
state, represented by the county attorney. We recognize that the
person bringing an action under the dna testing act might be
reluctant to ask the court to find that the results do not exonerate
that individual or are not exculpatory. however, having received
the results under § 29-4123(1), the state is in a position to deter-
mine that results do not exonerate and are not exculpatory.
therefore, in order to bring an action under the dna testing act
to a conclusion, we suggest that when the state receives dna
testing results that do not exonerate or exculpate the person, the
state file a motion to dismiss the action. a motion in the nature
of a motion to dismiss was made by the state, and the order of
dismissal which was entered in this case is an appealable order.

District Court Did Not Err in Finding That Results
Were Not Exculpatory.

poe first asserts that the district court erred in finding that the
dna test results were not exculpatory to him and in therefore
dismissing the action. the court stated in its order entered
february 3, 2005, “for purposes of the nebraska dna testing
act, the forensic test results are not exculpatory, as defined under
neb.rev.stat. §29-4119. the test results are not favorable to
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stanley poe.” We conclude that the district court was not clearly
erroneous in so finding, see State v. Dean, 270 neb. 972, 708
n.W.2d 640 (2006), and that it did not abuse its discretion in dis-
missing the action.

poe sought, and was granted, dna testing of a cigarette butt
found at the scene of the robbery for which he was convicted. the
cigarette butt was used in poe’s trial as evidence tying poe to the
scene of the robbery. a report prepared by cellmark regarding
the results of the dna testing was entered into evidence at the
february 2, 2005, hearing. the report concluded, in part, “based
on these results, stanley poe . . . cannot be excluded as being the
contributor of the male biological material on the cigarette butt.”

section 29-4119 defines “exculpatory evidence” as “evidence
which is favorable to the person in custody and material to the
issue of the guilt of the person in custody.” If the dna test
results had excluded poe as being the contributor of dna on the
cigarette butt, such evidence might have been favorable to poe
in that it would have weakened the value of the cigarette butt as
evidence tying poe to the scene of the robbery. however, the
cellmark report concluded that poe could not be excluded as the
contributor, and the testing therefore was not favorable to poe.
We conclude that the district court was not clearly erroneous in
finding that the test results were not exculpatory and were not
favorable to poe.

as noted above, the court stated that it was denying “poe’s
application.” because the court had granted poe’s request for
dna testing and because poe had made no further request or
application in this matter after the test results were received, we
read the court’s order as granting the state’s motion, which mo -
tion we treat as a motion to dismiss rather than a ruling on an
application made by poe. because the court was not clearly erro-
neous in finding that the test results were not exculpatory and
were not favorable to poe, we conclude that the court did not
abuse its discretion in granting the state’s motion to dismiss. We
reject poe’s first assignment of error.

Court Did Not Abuse Its Discretion by Allowing Counsel to
Withdraw and by Declining to Appoint New Counsel.

poe next asserts that the district court erred in allowing coun-
sel to withdraw prior to the final hearing in this action. poe
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 suggests that new counsel should have been appointed at the
february 2, 2005, hearing. We conclude that although it is the
better practice to not allow counsel to withdraw prior to the con-
clusion of the dna testing action, the court in this case did not
abuse its discretion by permitting the withdrawal of counsel and
deciding not to appoint new counsel.

according to the bill of exceptions, after receiving the dna
test results, poe’s attorney apparently determined that the results
did not exonerate or exculpate poe, and counsel sought and was
permitted to withdraw from representation. the matter was not
brought to a conclusion. counsel’s withdrawal was noted at the
february 2, 2005, hearing. at the hearing, poe stated that he did
not think he was qualified to represent himself and the court
stated that “[g]iven the circumstances,” it would not appoint new
counsel to represent poe. We therefore consider poe’s assign-
ment of error as including a claim that the court erred in refusing
to appoint new counsel.

poe asserts that in this dna testing act proceeding, he was
deprived of his right to counsel guaranteed by the sixth
amendment to the u.s. constitution. We reject this argument.

[5] the u.s. supreme court has held that there is no federal
constitutional right to an attorney during a postconviction col-
lateral attack. Pennsylvania v. Finley, 481 u.s. 551, 107 s. ct.
1990, 95 L. ed. 2d 539 (1987). We have so held. State v.
Stewart, 242 neb. 712, 496 n.W.2d 524 (1993) (noting that
postconviction relief is not part of criminal proceeding itself, is
considered civil in nature, and is collateral attack that normally
occurs only after defendant has failed to secure relief through
direct review of his conviction). an action under the dna
testing act is a collateral attack on a conviction and is there-
fore similar to a postconviction action and is not part of the
criminal proceeding itself; therefore, there is not a constitu-
tional right to appointment of counsel in an action under the
dna testing act. We note that courts in other jurisdictions
have also held that there is no federal right to appointed coun-
sel in dna testing proceedings. Trimble v. State, 157 Md. app.
73, 849 a.2d 83 (2004); Winters v. Presiding Judge, 118
s.W.3d 773 (tex. crim. app. 2003); Ard v. State, 191 s.W.3d
342 (tex. app. 2006).
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the right to counsel in an action under the Dna testing act
is limited to that provided in the act itself. We note that § 29-4122
of the Dna testing act provides in part:

Upon a showing by the person that Dna testing may
be relevant to the person’s claim of wrongful conviction,
the court shall appoint counsel for an indigent person as
follows:

(1) the court shall first contact the chief counsel for the
Commission on public advocacy to inquire if the commis-
sion is able to accept the appointment. If the chief counsel
determines that the commission can accept the appoint-
ment, then the court shall appoint the commission pursuant
to the County revenue assistance act; and

(2) If the chief counsel declines the appointment because
of a conflict of interest or the case would exceed the case-
load standards set by the commission, then the court shall
appoint an attorney licensed to practice law in this state with
at least five years experience in felony litigation to represent
the indigent person at all stages of the proceedings.

as we read the record, it appears that on remand, the court in this
case appointed counsel pursuant to § 29-4122(2).

[6] Under § 29-4122, the court has discretion to appoint coun-
sel based on its determination of whether the person bringing the
action has shown that Dna testing may be relevant to his or her
claim of wrongful conviction. the court in this case appointed
counsel, which indicates that before the testing was granted and
completed, the court determined that under § 29-4122, poe had
shown that Dna testing might be relevant to his claim of wrong-
ful conviction. after the tests had been completed and counsel
had withdrawn, the court stated that “[g]iven the circumstances,”
it would not appoint new counsel for the final hearing. the court
apparently determined, based on its finding, which we affirm,
that the test results were not exculpatory and not favorable to poe
and that poe could no longer show that the testing was relevant
to his claim of wrongful conviction. We conclude that in the
instant case, the district court did not abuse its discretion in so
finding and in therefore declining to appoint new counsel.

We note that when counsel is appointed pursuant to
§ 29-4122(2), counsel is to be appointed to represent the person
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“at all stages of the proceedings.” We therefore observe that it is
the better practice in such cases that appointed counsel not be
allowed to withdraw until the action has been brought to a con-
clusion either by granting of the relief requested or by dismiss-
ing the DNa testing action. However, because of the apparent
uncertainty in this case as to how the parties and the court were
to proceed when the unfavorable test results were received and
because poe was no longer able to show that testing was relevant
to his claim of wrongful conviction, we conclude that the court
did not abuse its discretion in declining to appoint new counsel
for the final hearing in this case.

District Court Did Not Fail to Follow Mandate.
Finally, poe claims that the court failed to follow this court’s

mandate in State v. Poe, 266 Neb. 437, 665 N.W.2d 654 (2003).
poe does not explain in what respect he believes the district court
failed to follow the mandate, and our review of the proceedings
on remand indicates no manner in which the court failed to do so.
this court’s instruction in Poe was that on remand, the district
court was to determine whether poe was entitled to forensic
DNa testing of the cigarette butt and whether poe was entitled to
appointment of counsel. the court considered both issues, and it
appointed counsel and ordered DNa testing. We therefore reject
poe’s final assignment of error.

CoNCLUsIoN
We conclude that the district court did not err in finding that

the DNa test results were not exculpatory and that it did not
abuse its discretion in dismissing poe’s action under the DNa
testing act. We further conclude that the court did not abuse its
discretion by declining to appoint new counsel for the final hear-
ing and that the court did not fail to follow this court’s mandate.
We affirm the order dismissing poe’s action under the DNa
testing act.

aFFIrmeD.
mCCormaCk, J., not participating.
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Loree ZaCH, INDIvIDUaLLy aND as pareNt, NatUraL

gUarDIaN aND Next FrIeND oF aNDreW ZaCH et aL.,
mINor CHILDreN, appeLLaNt, v. pattI eaCker, as pareNt,

NatUraL gUarDIaN aND Next FrIeND oF prestoN ZaCH

et aL., mINor CHILDreN, appeLLee.
716 N.W.2d 437

Filed June 23, 2006.    No. s-05-290.

1. Administrative Law: Judgments: Appeal and Error. a judgment or final order ren-

dered by a district court in a judicial review pursuant to the administrative procedure

act may be reversed, vacated, or modified by an appellate court for errors appearing

on the record. When reviewing an order of a district court under the administrative

procedure act for errors appearing on the record, the inquiry is whether the decision

conforms to the law, is supported by competent evidence, and is neither arbitrary,

capricious, nor unreasonable.

2. Statutes: Appeal and Error. statutory interpretation presents a question of law, in

connection with which an appellate court has an obligation to reach an independent

conclusion irrespective of the determination made by the court below.

3. Statutes: Legislature: Intent. In order for a court to inquire into a statute’s legisla-

tive history, the statute in question must be open to construction, and a statute is open

to construction when its terms require interpretation or may reasonably be considered

ambiguous.

4. Statutes. a statute is ambiguous when the language used cannot be adequately under-

stood either from the plain meaning of the statute or when considered in pari materia

with any related statutes.

5. Statutes: Legislature: Intent. rather than requiring that one provision be given effect

to the exclusion of another, the conjunctive connector “and” typically suggests in leg-

islation that more than one subparagraph might apply to any given circumstances.

6. ____: ____: ____. a sensible construction will be placed upon a statute to effectuate

the object of the legislation rather than a literal meaning that would have the effect of

defeating the legislative intent.

appeal from the District Court for Lancaster County:
steveN D. bUrNs, Judge. affirmed.

James g. egley, of moyer, moyer, egley, Fullner & montag,
for appellant.

kathleen koenig rockey and michelle m. baumert, of
Copple & rockey, p.C., for appellee.

HeNDry, C.J., WrIgHt, CoNNoLLy, gerrarD, stepHaN,
mCCormaCk, and mILLer-LermaN, JJ.
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stephan, J.
the public employees retirement board (board) determined

that the noncustodial minor children of deceased nebraska state
trooper Mark Zach are entitled to share in his retirement death
benefits along with his surviving spouse and their four children
under neb. rev. stat. § 81-2026(3) (reissue 1999). the district
court affirmed on review, and we affirm the judgment of the dis-
trict court.

backGround
Zach died on september 27, 2002. on the date of his death,

Zach was a trooper on active duty with the nebraska state patrol.
he was a member of the nebraska state patrol retirement system
(nsprs), the general administration of which is vested in the
board. neb. rev. stat. § 81-2019 (reissue 1999). Zach was sur-
vived by his wife, appellant Loree Zach (Loree), and seven chil-
dren. Zach and Loree had four children who all lived with them
at the time of Zach’s death. Zach’s other three children were from
his previous marriage to appellee patti eacker (eacker), with
whom they resided. all seven children were under the age of 19
when Zach died. he had listed each of them in a supplemental
registration form that he had submitted to the nsprs on June 30,
2001. nsprs uses registration and supplemental registration
forms as proof of beneficiary status.

on october 18, 2002, Loree filed an application with nsprs
seeking death benefits pursuant to § 81-2026(3). Loree sought
benefits on behalf of herself as Zach’s surviving spouse and on
behalf of the couple’s four children who lived with her. Loree did
not include the names of Zach’s other three children on the appli-
cation. nsprs began making annuity payments to Loree at the
level of 100 percent of Zach’s death benefit.

In december 2002, eacker sought benefits on behalf of Zach’s
three other minor children. the nsprs benefits manager origi-
nally found that § 81-2026(3)(a) required that 100 percent of
Zach’s death benefits be paid to Loree as the surviving spouse
and to those children who lived with her; by implication, Zach’s
three noncustodial children could not share in the benefits. this
decision was later reversed by the nsprs director, who con-
cluded that under § 81-2026(3)(c), the benefit must be divided in
an equitable manner to also recognize the interests of Zach’s
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children who resided with eacker. the director determined that
the adjustment would be applied prospectively and notified both
eacker and Loree of her decision.

Loree appealed, and a hearing was held. the board denied the
appeal based upon the hearing officer’s recommendation. Loree
filed a petition for review in the district court for Lancaster
county, which affirmed the decision of the board. Loree filed this
appeal, which we moved to our docket pursuant to our statutory
authority to regulate the caseloads of the appellate courts of this
state. see neb. rev. stat. § 24-1106(3) (reissue 1995).

assIGnMents of error
Loree assigns, renumbered, that the district court erred in (1)

finding that § 81-2026(3) was ambiguous and subject to con-
struction and (2) finding that Zach’s minor children who resided
with his former spouse at the time of his death are entitled to
death benefits under § 81-2026(3).

standard of revIeW
[1,2] a judgment or final order rendered by a district court in

a judicial review pursuant to the administrative procedure act
may be reversed, vacated, or modified by an appellate court for
errors appearing on the record. When reviewing an order of a dis-
trict court under the administrative procedure act for errors
appearing on the record, the inquiry is whether the decision con-
forms to the law, is supported by competent evidence, and is nei-
ther arbitrary, capricious, nor unreasonable. Mortgage Elec. Reg.
Sys. v. Nebraska Dept. of Banking, 270 neb. 529, 704 n.W.2d
784 (2005). statutory interpretation presents a question of law, in
connection with which an appellate court has an obligation to
reach an independent conclusion irrespective of the determina-
tion made by the court below. American Employers Group v.
Department of Labor, 260 neb. 405, 617 n.W.2d 808 (2000).

anaLysIs
the dispute in this case is whether the board erred in deter-

mining that Zach’s children residing with eacker are entitled
under § 81-2026(3) to share equally with his other children in
annuity benefits due from nsprs. the matter is one of statutory
interpretation.
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allocation of benefits from nsprs is governed by the
nebraska state patrol retirement act, neb. rev. stat. §§ 81-2014
through 81-2040 (reissue 1999 & cum. supp. 2002). at the time
of Zach’s death in 2002, § 81-2026(3) governed the relevant sur-
vival benefits and read in part:

upon the death of an officer before retirement, benefits
shall be provided as if the officer had retired for reasons of
disability on the date of such officer’s death as follows: (a)
to the surviving spouse, regardless of the length of time
the spouse and officer had been married, and dependent
child or children of the officer under the age of nineteen
years in such spouse’s care, the benefit shall be one hun-
dred percent of the amount of such officer’s annuity until
such time as the youngest dependent child attains the age
of nineteen years after which time the benefit shall be
reduced to seventy-five percent of the officer’s annuity for
the remainder of his or her life or until he or she remarries;
(b) if there is no spouse living at the date of the officer’s
death, his or her child or children, if any, shall continue to
receive seventy-five percent of the amount of such officer’s
annuity until such time as the youngest child attains the
age of nineteen years; (c) if there is more than one child
of the officer under the age of nineteen years at the date of
the officer’s death, the benefit shall be divided equally
among such children and, as they attain the age of nineteen
years, only the child or children under the age of nineteen
years shall participate therein; and (d) if there is no child
or children of the officer under the age of nineteen years
living at the date of the officer’s death, the surviving
spouse, regardless of the length of time the spouse and
officer had been married, shall receive seventy-five percent
of the amount of such officer’s annuity for the remainder
of his or her life or until he or she remarries. If no benefits
are paid to a surviving spouse or dependent children of the
officer, benefits will be paid as described in subsection (1)
of section 81-2031.

for the sake of completeness, we note that § 81-2026 was
amended in 2004. 2004 neb. Laws, L.b. 1097, § 30. as this
claim arose prior to the amended version of the statute, we refer
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in this opinion to the version of the statute in effect in 2002,
unless otherwise noted.

Loree contends that § 81-2026(3) clearly excludes eacker’s
children from sharing in Zach’s annuity because Zach left a sur-
viving spouse and that only she, as his surviving spouse, and
Zach’s four children “in such spouse’s care,” are entitled to ben-
efits under subsection (a). eacker argues that subsection (c)
clearly provides that all of Zach’s minor children are to receive
benefits, regardless of whose care they are in, or, alternatively,
that the provision is ambiguous as to the issue. the district court
found that the subsections within § 81-2026(3) acted to create an
ambiguity and that the legislative intent supported the board’s
finding that all seven of Zach’s children were meant to benefit
under § 81-2026(3).

sectIon 81-2026(3) Is aMbIGuous

[3,4] In order for a court to inquire into a statute’s legislative
history, the statute in question must be open to construction, and
a statute is open to construction when its terms require interpre-
tation or may reasonably be considered ambiguous. American
Employers Group v. Department of Labor, 260 neb. 405, 617
n.W.2d 808 (2000). a statute is ambiguous when the language
used cannot be adequately understood either from the plain
meaning of the statute or when considered in pari materia with
any related statutes. Unisys Corp. v. Nebraska Life & Health Ins.
Guar. Assn., 267 neb. 158, 673 n.W.2d 15 (2004).

[5] We agree with the district court that § 81-2026(3) is ambig-
uous. the ambiguity arises from the use within the provision of
the conjunctive “and,” which suggests that more than one sub-
paragraph may apply, and from the use of the phrase “in such
spouse’s care” in subsection (a), which appears to create a situa-
tion contrary to that proposition in the circumstances of this case.
rather than requiring that one provision be given effect to the
exclusion of another, the conjunctive connector “and” typically
suggests in legislation that more than one subparagraph might
apply to any given circumstances. see Rodriguez v. Monfort, Inc.,
262 neb. 800, 635 n.W.2d 439 (2001). the phrase “in such
spouse’s care” used in subsection (a) appears to limit the children
who can benefit when a trooper also leaves a surviving spouse,
whereas subsection (c) appears to contemplate that all surviving
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children will share equally in the benefit. thus, an ambiguity is
created where, as here, there are surviving children who are phys-
ically in the custody of the surviving spouse and there are also
surviving children in the custody of another person.

InterpretatIon of § 81-2026(3)
We further agree with nsprs and the district court that an

interpretation of § 81-2026(3) excluding three of Zach’s minor
children would be inconsistent with the legislative intent of the
statute.

[6] a sensible construction will be placed upon a statute to
effectuate the object of the legislation rather than a literal mean-
ing that would have the effect of defeating the legislative intent.
A-1 Metro Movers v. Egr, 264 neb. 291, 647 n.W.2d 593 (2002);
Fontenelle Equip. v. Pattlen Enters., 262 neb. 129, 629 n.W.2d
534 (2001). the nsprs was established in 1947 to “provide cer-
tain retirement and other benefits” for officers of the nebraska
state patrol. 1947 neb. Laws, ch. 211, § 2, p. 687 (codified at
neb. rev. stat. § 60-442 (reissue 1952) and, currently, § 81-2015
(reissue 1999)). the officer death benefit found in § 81-2026 was
initially added in 1953 to provide benefits for an officer’s widow
and/or children upon the officer’s death after retirement. 1953
neb. Laws, ch. 333, § 2, p. 1093 (codified at neb. rev. stat.
§ 60-452.01 (cum. supp. 1953)). In 1957, the preretirement ben-
efit was added. 1957 neb. Laws, ch. 276, § 1, p. 1004 (codified
at § 60-452.01 (reissue 1968)). In 1969, the statute was amended
to provide that a greater percentage of the annuity be paid out
when the trooper left behind both a widow and children. 1969
neb. Laws, ch. 511, § 8, p. 2095 (codified at § 60-452.01 (cum.
supp. 1969)). throughout the history of the statute, it is clear that
the Legislature intended that a deceased trooper’s annuity would
benefit his or her surviving children whether or not the trooper left
a surviving spouse. however, the version of the statute in effect
in 2002 did not clearly address the circumstance in which some
surviving children resided with the deceased trooper’s spouse
while others resided with a former spouse, resulting in the ambi-
guity noted above.

We are guided by the Legislature’s original intent to provide
benefits to the surviving members of a trooper’s family. We note
that the 2004 amendments to § 81-2026(3) resolve the ambiguity
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and specifically address the circumstance where a trooper leaves
a surviving spouse with minor children in his or her care, and also
leaves minor children in the care of another. 2004 neb. Laws,
L.b. 1097, § 30 (codified at § 81-2026 (Cum. supp. 2004)). the
amended provision is consistent with the board’s decision and the
district court’s interpretation of the statute in this case which, in
turn, is consistent with the original legislative intent.

ConCLUsIon
section 81-2026, as it existed in 2002, is ambiguous as to the

proper distribution of a deceased trooper’s annuity where there
are surviving minor children who are not all in the care of a sur-
viving spouse. It would be inconsistent with the intent of the
Legislature to construe the statute so that Zach’s three dependent
children residing with his former spouse would be completely
cut off from his benefits simply because they were not in the care
of his widow. We agree with the district court that the board cor-
rectly construed and applied the statute to distribute benefits to
Loree, as Zach’s surviving spouse, and to all seven of Zach’s sur-
viving minor children. accordingly, we affirm the judgment of
the district court.

affIrmed.

state of nebraska, appeLLee, v.
mIChaeL J. GUnther, appeLLant.

716 n.W.2d 691

filed June 30, 2006.    no. s-05-586.

1. Right to Counsel: Waiver: Appeal and Error. In determining whether a defendant’s

waiver of counsel was voluntary, knowing, and intelligent, an appellate court applies

a clearly erroneous standard of review.

2. Criminal Law: Convictions: Evidence: Appeal and Error. In reviewing a criminal

conviction, an appellate court does not resolve conflicts in the evidence, pass on the

credibility of witnesses, or reweigh the evidence. such matters are for the finder of fact,

and a conviction will be affirmed, in the absence of prejudicial error, if the properly

admitted evidence, viewed and construed most favorably to the state, is sufficient to

support the conviction.

3. Constitutional Law: Right to Counsel: Waiver. Under U.s. Const. amend. vI and

neb. Const. art. I, § 11, a criminal defendant has the right to waive the assistance of

counsel and conduct his or her own defense.
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4. ____: ____: ____. In order to waive the constitutional right to counsel, the waiver

must be made voluntarily, knowingly, and intelligently.

5. Right to Counsel: Waiver. the fact that a defendant has had the advice of counsel

throughout his or her prosecution is an indication that the defendant’s waiver of coun-

sel and election to represent himself or herself was knowing and voluntary.

6. ____: ____. a knowing and intelligent waiver of the right to counsel can be inferred

from a defendant’s conduct.

7. ____: ____. a waiver of counsel need not be prudent, just knowing and intelligent.

8. Constitutional Law: Right to Counsel. a defendant does not have a constitutional

right to receive personal instruction from the trial judge on courtroom procedure.

9. Criminal Law: Right to Counsel: Effectiveness of Counsel. a criminal defend-

ant who proceeds pro se is held to the same trial standard as if he or she were rep-

resented by counsel, and it is not up to the trial court to conduct the defense of a pro

se defendant.

10. Right to Counsel: Effectiveness of Counsel. a defendant who elects to represent

himself or herself cannot thereafter complain that the quality of his or her own defense

amounted to a denial of effective assistance of counsel.

11. ____: ____. In order to determine whether a defendant’s self-representation rights

have been respected, the primary focus must be on whether the defendant had a fair

chance to present his or her case in his or her own way.

12. Criminal Law: Convictions: Evidence: Appeal and Error. When reviewing a crim-

inal conviction for sufficiency of the evidence to sustain the conviction, the relevant

question for an appellate court is whether, after viewing the evidence in the light most

favorable to the prosecution, any rational trier of fact could have found the essential

elements of the crime beyond a reasonable doubt.

13. Criminal Law: Evidence: Intent. When the sufficiency of the evidence as to crim-

inal intent is questioned, independent evidence of specific intent is not required.

rather, the intent with which an act is committed is a mental process and may be

inferred from the words and acts of the defendant and from the circumstances sur-

rounding the incident.

14. Homicide: Intent: Weapons. the intent to kill may be inferred, sufficient to support

a murder conviction, from the defendant’s deliberate use of a deadly weapon in a man-

ner likely to cause death.

15. Sentences: Appeal and Error. the nebraska supreme Court has the power on direct

appeal to remand a cause for the imposition of a lawful sentence where an erroneous

one has been pronounced.

appeal from the district Court for sarpy County: WILLIam b.
Zastera, Judge. affirmed in part, and in part remanded with
directions.

Gregory a. pivovar for appellant.

Jon bruning, attorney General, and George r. Love for
 appellee.
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hendry, C.J., WrIGht, ConnoLLy, Gerrard, stephan,
mCCormaCk, and mILLer-Lerman, JJ.

WrIGht, J.
natUre of Case

michael J. Gunther was charged with first degree murder and
use of a firearm to commit a felony in the shooting death of
michael r. Zawodny. at trial, Gunther waived his constitutional
right to counsel and represented himself. he was convicted by
a jury on both counts. he was sentenced to life imprisonment
without the possibility of parole on the murder conviction and
to a period of 10 to 20 years’ imprisonment on the firearm con-
viction, to be served consecutively. he now appeals his convic-
tions and his sentence of life imprisonment without the possi-
bility of parole.

sCope of revIeW
[1] In determining whether a defendant’s waiver of counsel

was voluntary, knowing, and intelligent, an appellate court ap -
plies a “clearly erroneous” standard of review. State v. Delgado,
269 neb. 141, 690 n.W.2d 787 (2005).

[2] In reviewing a criminal conviction, an appellate court
does not resolve conflicts in the evidence, pass on the credibility
of witnesses, or reweigh the evidence. such matters are for the
finder of fact, and a conviction will be affirmed, in the absence
of prejudicial error, if the properly admitted evidence, viewed
and construed most favorably to the state, is sufficient to support
the conviction. State v. Aldaco, ante p. 160, 710 n.W.2d 101
(2006).

faCts
during may 2004, Gunther learned that sally kennedy, with

whom he had been involved in a romantic relationship, was
“sleeping with” other men, one of whom was Zawodny. on may
23, Gunther confronted Zawodny and shot him 11 times.

the state charged by information that on or about may 23,
2004, in sarpy County, nebraska, Gunther did purposely and
with deliberate and premeditated malice kill Zawodny. Gunther
was also charged with use of a firearm to commit a felony. the
state did not indicate an intent to seek the death penalty by filing
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a notice alleging aggravating circumstances, as required by neb.
rev. stat. § 29-1603(2)(a) (Cum. supp. 2004).

during the pretrial motions, one of Gunther’s three attorneys
informed the court of Gunther’s request that the death penalty be
imposed against him. the following colloquy took place between
the court and Gunther:

[the court:] sir, you are charged in this Information with
two counts: one is murder in the first-degree; the other is
the use of a firearm to commit a felony. do you understand
what you’re charged with, sir?

mr. GUnther: yes.
the CoUrt: now, sir, the possible penalty on Count I

— the [s]tate, under our death penalty statute, has not filed
an aggravator, so the only — and at this juncture they can-
not file an aggravator. therefore, the only penalty that I can
impose, regardless of what your request may be, is life with-
out parole. now, do you understand that?

mr. GUnther: no.
the CoUrt: Why do you not understand that, sir?
mr. GUnther: because I want the death penalty.
the CoUrt: Well, sir, that is not an option; do you

understand that?
mr. GUnther: I don’t care.
the CoUrt: What do you mean, sir?
mr. GUnther: Just what I said, I want the death pen-

alty. I’ll ask the jury for it.
. . . .
the CoUrt: the jury cannot impose it; do you under-

stand that?
mr. GUnther: no.
the CoUrt: What makes you think the jury can impose

it if I’m telling you what the law is, sir?
mr. GUnther: I think they can.
the CoUrt: they cannot. only the Court can impose

the death penalty, and that’s if the — if the jury finds the
aggravator.

Under our death penalty statute, the jury does not set the
penalty; do you understand that?

mr. GUnther: no.
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[Counsel for Gunther]: do you understand the words the
Judge is telling you?

the CoUrt: do you understand that I’m telling you
what the law is, sir?

mr. GUnther: I understand what you’re saying, but I
understand what I want, too.

the CoUrt: Well, but do you understand that that will
not happen?

mr. GUnther: no.
the CoUrt: Why do you not understand that, sir? What

makes you think that you can receive the death penalty?
mr. GUnther: because I’m going to give the jury

enough evidence.
the CoUrt: you understand that the jury will not set

the penalty?
mr. GUnther: no.
the CoUrt: this is a rhetorical go-around at this point.
I’m just telling you, sir, the law is clear, the death pen-

alty is not an option.
now, on Count II of the Information, the possible penalty

is not less than one year nor more than 50 years to be added
onto your life sentence without parole, if you’re convicted.

now, do you understand the penalty there, sir?
mr. GUnther: yes.
the CoUrt: okay. now, let’s go into this again. Why

do you think that the jury can sentence you to death when
I’m telling you the law is clear that they cannot?

mr. GUnther: because I’m going to give them evi-
dence to do it.

the CoUrt: even if I tell you regardless of what evi-
dence you give?

mr. GUnther: even regardless of what you say.
after further discussion regarding pretrial motions, Gunther

informed the court, “I want to fire my attorneys.” the court ques-
tioned Gunther as to why he wanted to fire his attorneys, and
Gunther replied, “because they don’t want to get me what I
want.” Gunther told the court he wanted the death penalty. the
court informed Gunther that the death penalty could not be im -
posed for the reasons previously given, but Gunther continued to
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argue the point. the court then read applicable homicide and sen-
tencing statutes to Gunther and explained that because the state
had not filed a notice of aggravating circumstances, the death
penalty was not available as a sentence in this case. Gunther
stated he did not understand and claimed collusion among the
court, the prosecutor, and his attorneys. the court reiterated that
it could not impose the death penalty in this case.

one of Gunther’s attorneys addressed the court, stating:
I want to make sure the record is clear on the motion to
 discharge counsel. he does not want our assistance — he
believes that there is collusion between us, the prosecution
and the Court to deny him the death penalty. he wants to
select the jury himself, he wants to address the jury, he wants
to make an opening statement himself, he wants to make a
closing argument himself, he wants to examine and cross-
examine witnesses himself, so — he has expressed this to
me and the other defense attorneys over and over again, so I
want to make sure that the record is complete about the rea-
sons for the — the motion to discharge the attorneys.

the court then inquired of Gunther whether what his attorney
had said was correct, and Gunther responded: “that’s correct.”
Gunther stated he was asking the court to allow him to repre-
sent himself.

the court proceeded to ask Gunther whether he knew the
date, where he was, how old he was, his birth date, where he was
born, his mother’s name, whether he had served in the military,
other personal facts concerning his family, the names of his sib-
lings, where he had lived the previous 10 years, whether he had
been married, and whether he had any children. Gunther com-
petently answered all these questions. the court asked Gunther
whether he understood that if he was allowed to represent him-
self, he could not raise on appeal the fact that no counsel was
provided to him. Gunther indicated he understood, and the court
instructed him that he would be required to follow the proce-
dures of the court. Gunther agreed to do so as long as he knew
what the procedures were.

the court next discussed the peremptory challenges that
would be exercised by the parties and the procedure for doing
so. Gunther was informed that he would be in charge of his
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defense, that he could make an opening statement and a closing
argument, and that he would be the only person who presented
evidence for the defense and the only person who would cross-
examine the state’s witnesses. Gunther indicated he understood.
the court concluded that Gunther was competent to represent
himself and granted his motion to discharge his attorneys; how-
ever, the court appointed Gunther’s prior attorneys as standby
counsel. prior to the commencement of trial, procedural mo -
tions were addressed. the court sustained a reciprocal motion
that no witnesses would be permitted in the courtroom while
other witnesses were testifying and sustained the state’s motion
for en dorsement of two additional witnesses. standby counsel
were given an opportunity to confer with Gunther about his
opening statement, and the trial proceeded with Gunther repre-
senting himself.

the state offered the testimony of four witnesses to the shoot-
ing of Zawodny. John hanna, a carnival worker, testified that he
knew Gunther and Zawodny and that during the evening of may
23, 2004, he was working at a “skeeball” game, located at a car-
nival near offutt air force base in bellevue, nebraska. between
7:30 and 8 p.m., hanna saw Gunther walk up the carnival midway,
and 10 to 15 minutes later, he saw Gunther approach Zawodny.
hanna next saw Gunther pull a gun, point it at Zawodny, fire a shot
at Zawodny’s head, and then fire four or five more shots. after
Zawodny fell, Gunther stood over Zawodny’s feet and “unloaded
the gun from head to chest . . . until it wouldn’t shoot anymore.”

aaron fleischmann testified that as he was walking near the
carnival area, he saw a man on the ground and another man
standing above him, shooting a gun into the first man’s back or
side. fleischmann saw three or four flashes of light come out of
the gun, and as he ran away, he heard another three or four shots
coming from the same area.

Joshua meinders was a military policeman stationed at offutt
air force base and was off duty the evening of may 23, 2004. he
was at the base carnival with his family, and when he heard gun-
shots, he immediately began running toward the sound. meinders
saw Gunther walk from Zawodny’s legs to his head and “put a last
round into him.”
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Christopher davis, a carnival worker who knew both Gunther
and Zawodny, testified that he had talked to Gunther at the car-
nival around 8:25 p.m. shortly after the conversation, Gunther
walked away and davis heard gunfire. davis “went running . . .
as fast as [he] could” because his wife and child were in a trailer
near the scene of the shooting. davis heard about six gunshots.
When davis arrived and was about 20 feet from the scene, he
observed Gunther standing over Zawodny with a gun. davis tes-
tified that Gunther said to him: “this is the mother fucker been
fucking sally.” Gunther then turned around and “pumped the
last five rounds” into Zawodny’s neck and face.

dr. Jerry Jones, the forensic pathologist who performed
Zawodny’s autopsy, testified that there were 11 separate gunshot
wounds to the body. there were six wounds to the head and neck,
two to the back of the right side of the chest, two to the left side
of the abdomen, and one to the left upper inner thigh. four bul-
lets were recovered from Zawodny’s body, two of which were
large caliber and two of which were small caliber and consistent
with .22-caliber bullets. In Jones’ opinion, Zawodny died of mul-
tiple gunshot wounds with penetration of the brain, both lungs,
and other vital areas of the body. a .38-caliber revolver and a .22-
caliber pistol were recovered from the scene of the crime.

during the state’s case in chief, Gunther informed the court
outside the presence of the jury that he intended to testify after
the state rested its case. the court advised Gunther that if he took
the witness stand, he would waive his fifth amendment right
against self-incrimination. Gunther indicated that he was not
aware of the provisions of the fifth amendment. the court then
explained that the fifth amendment permits a person to refuse
to answer a question on the ground that it could tend to incrimi-
nate the person and that because of such privilege, the state
could not force Gunther to testify. the court further explained
that if Gunther testified, the state could ask him questions, and
that if such questions were relevant, Gunther would be required
to answer. When asked if he understood what the court had told
him, Gunther replied, “I understand that. I understand that.”
Upon Gunther’s request, the court allowed standby counsel to
conduct the direct examination of Gunther.
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Gunther testified that he met kennedy in Las vegas, nevada,
in december 2002. Gunther owned a carnival company in
Chicago, Illinois, and kennedy owned one in Iowa. they met at
a convention for persons in the entertainment business. at some
point, kennedy asked Gunther to come to Iowa to help run her
carnival. In march 2003, Gunther moved to Iowa, where he man-
aged kennedy’s carnival crew and helped move the carnival from
site to site. he also owned some games and a ride in the carnival.
he testified that he and kennedy were “lovers” and that he had
“moved in” with her in the fall of 2003.

on may 23, 2004, the carnival was set up near offutt air
force base. Gunther and kennedy were staying in a camping
trailer that was parked in Council bluffs, Iowa. Gunther testified
that during the prior week, he and kennedy had discussed end-
ing their relationship after kennedy told Gunther she had “slept
with” another man. Gunther said he planned to move back to
Chicago the following monday, may 24.

In the afternoon or early evening hours of may 23, 2004,
Gunther was packing his belongings at kennedy’s trailer. he tes-
tified that kennedy then told him she was “sleeping with” three
other men, including Zawodny. Gunther said he was “hurt” and
“upset” when she told him about the other men.

When Gunther was asked whether he remembered any of the
remaining events of may 23, 2004, he replied, “not really.” he
thought he remembered talking to davis on the carnival midway
that evening. he said his first clear memory was when he woke
up in jail after 3 weeks and kept asking himself why kennedy
had not come to visit him. he testified that he did not remember
shooting Zawodny and that he was not aware that kennedy was
dead “until the police told me that I hurt her.”

on february 18, 2005, a jury convicted Gunther of first degree
murder and use of a firearm to commit a felony. the court sen-
tenced Gunther to life imprisonment without the possibility of
parole and to a period of 10 to 20 years’ imprisonment on the
firearm conviction, to be served consecutively.

assIGnments of error
Gunther claims the trial court erred (1) in allowing him to

waive his right to counsel and to proceed to trial on his own; (2)
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in allowing Gunther to proceed as his own counsel but not in -
cluding him in all proceedings, such as sidebar conferences; (3)
“in finding [Gunther] guilty beyond a reasonable doubt”; and (4)
in imposing an excessive sentence of life imprisonment without
the possibility of parole.

anaLysIs

WaIver of CoUnseL

[3,4] Gunther claims the trial court erred in allowing him to
represent himself. Under U.s. Const. amend. vI and neb. Const.
art. I, § 11, a criminal defendant has the right to waive the assist-
ance of counsel and conduct his or her own defense. State v.
Delgado, 269 neb. 141, 690 n.W.2d 787 (2005). In order to
waive the constitutional right to counsel, the waiver must be
made voluntarily, knowingly, and intelligently. Id. see, also,
Faretta v. California, 422 U.s. 806, 95 s. Ct. 2525, 45 L. ed. 2d
562 (1975). Under Faretta, it is not a requirement that formal
warnings be given by the trial court to establish a voluntary,
knowing, and intelligent waiver of the right to counsel. Delgado,
supra. this court reviews the record to determine whether under
the totality of the circumstances, the defendant was sufficiently
aware of his or her right to counsel and the possible conse-
quences of his or her decision to forgo the aid of counsel. see id.
In determining whether a defendant’s waiver of counsel was vol-
untary, knowing, and intelligent, an appellate court applies a
“clearly erroneous” standard of review. Id.

Gunther claims the totality of the circumstances demonstrates
that his waiver of the right to counsel was not made voluntarily,
knowingly, and intelligently. he argues that the trial court’s in -
quiry regarding his ability to represent himself was not meaning-
ful and that he had no understanding of the law or the charges he
was facing. he also claims that because he asked to waive his
right to counsel, the court should have continued the trial to
allow him time to prepare.

Gunther told the trial court: “I want to fire my attorneys.”
before the request was granted, one of Gunther’s attorneys in -
formed the court that Gunther wanted to conduct the trial himself
and that he had expressed this desire to his defense attorneys
repeatedly. Gunther responded that this was in fact his intention.
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the record supports the conclusion that Gunther voluntarily dis-
charged his attorneys. nothing in the record suggests that Gunther
was promised or threatened in any way with regard to the dis-
charge of counsel.

[5] the record establishes that Gunther’s waiver was made vol-
untarily and knowingly. Gunther had previously been represented
by counsel, including at his arraignment and at hearings on vari-
ous pretrial motions. he was represented on the day of trial by
the sarpy County public defender’s office and two attorneys from
Chicago. prior to his request to proceed pro se, Gunther discussed
with these attorneys his desire to represent himself. he also dis-
cussed this decision with his attorneys after the court granted his
motion. after granting Gunther’s motion to discharge his attor-
neys, the court appointed the attorneys to act as standby counsel.
standby counsel were present throughout Gunther’s trial and sen-
tencing, and they periodically conferred with him. Gunther re -
quested that he be examined on direct by one of the attorneys
appointed as standby counsel, and the court granted this request.
In State v. Wilson, 252 neb. 637, 564 n.W.2d 241 (1997), we
found that the fact that a defendant has had the advice of counsel
throughout his prosecution is an indication that his waiver of
counsel and election to represent himself was knowing and vol-
untary. We find that Gunther voluntarily and knowingly waived
his right to counsel.

We conclude Gunther’s waiver was made intelligently in that
he knew he would be representing himself and that prior to this
request, Gunther understood that counsel had been appointed to
represent him. Gunther claimed he was at odds with his attor-
neys because he wanted to seek the death penalty and his attor-
neys were not able to do so. the trial court explained that under
nebraska law, the death penalty could not be imposed because
the state had not filed a notice of aggravating circumstances.
thus, the death penalty was not a possible punishment. Gunther
insisted that the jury could give him a death sentence.

Gunther’s professed reason for wanting to discharge his attor-
neys and represent himself was that his attorneys would not get
him the death penalty, which is what he wanted. Gunther argues
on appeal that he did not understand the law or the charges he
was facing. although Gunther expressed a lack of understanding
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with regard to the death penalty, the record reflects that Gunther
“understood what the court was telling him but disagreed with
it.” see Wilson, 252 neb. at 652, 564 n.W.2d at 252. after the
trial court explained that the death penalty was unavailable
because no notice of aggravating circumstances had been filed,
Gunther stated he did not understand. the court inquired as to
the reason Gunther did not understand, and Gunther responded,
“because I want the death penalty.” Gunther also stated that he
did not “care” that the death penalty was not an option and that
he wanted it anyway.

Later, the trial court again asked Gunther if he understood
what he had been told regarding death penalty law. Gunther
responded, “I understand what you’re saying, but I understand
what I want, too.” after the court read the applicable statutes and
explained again why the death penalty could not be imposed,
Gunther told the court, “I don’t care what you’re saying.”

With regard to Gunther’s current argument that he did not
understand the charges he faced, his representation to the trial
court contradicts this assertion. during pretrial motions, the
court informed Gunther that he had been charged with first
degree murder and use of a firearm to commit a felony. When the
court asked Gunther if he understood these charges, Gunther
replied, “yes.”

[6,7] this court has concluded that Faretta v. California, 422
U.s. 806, 95 s. Ct. 2525, 45 L. ed. 2d 562 (1975), does not hold
that formal warnings must be given by the trial court to establish
a voluntary, knowing, and intelligent waiver of the right to coun-
sel. State v. Delgado, 269 neb. 141, 690 n.W.2d 787 (2005). We
have also rejected the claim that a formalistic litany is required
to show such a waiver was knowingly and intelligently made.
State v. Green, 238 neb. 328, 470 n.W.2d 736 (1991). In Green,
we noted that a knowing and intelligent waiver can be inferred
from a defendant’s conduct and that such a waiver could be made
despite the trial court’s failure to advise the defendant of the dan-
gers and disadvantages of self-representation. a waiver of coun-
sel need not be prudent, just knowing and intelligent. see id.

In State v. Dunster, 262 neb. 329, 631 n.W.2d 879 (2001), we
determined that the defendant had made a knowing and intelli-
gent waiver of his right to counsel in that the trial court found him
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to be competent. the defendant was aware of his right to legal
representation and discussed self-representation with two attor-
neys. he was advised of the complexity of the evidentiary objec-
tions and the preservation of the objections, and he was informed
he would be held to the same standard as a defendant repre-
sented by counsel. he was also advised by the trial court that it
believed he was making a mistake by electing to proceed pro se.

In the present case, Gunther informed the trial court that he
wanted to discharge his attorneys because they would not seek the
death penalty. the court repeatedly explained to Gunther that the
death penalty was not a possible penalty, to which he responded
that he believed the court was in collusion with the prosecution
and his attorneys. one of Gunther’s attorneys then informed the
court that Gunther did not want the assistance of counsel because
he believed there was collusion to deny him the death penalty.
Counsel informed the court that Gunther wanted to select and
address the jury, wanted to examine and cross-examine the wit-
nesses himself, and had repeatedly expressed these desires to his
attorneys. Gunther acknowledged that this statement by counsel
was correct and that he was asking to represent himself.

the trial court then proceeded to determine whether Gunther
was sufficiently oriented to the proceedings and advised him that
if he was allowed to proceed without counsel, he could not raise
on appeal the fact that no counsel was provided to him. Gunther
stated that he understood. the court generally outlined how the
trial would proceed and informed Gunther that he would be the
sole person for the defense to present evidence, examine wit-
nesses, and make opening and closing statements. the court then
found Gunther to be competent, granted his motion to discharge
his attorneys, and appointed his attorneys as standby counsel.

Gunther argues that in contrast to State v. Delgado, 269 neb.
141, 690 n.W.2d 787 (2005), the record does not demonstrate
that Gunther had any experience in the courtroom. In Delgado,
the defendant, henry delgado, was convicted of kidnapping, first
degree sexual assault on a child, and being a felon in possession
of a firearm. before trial, delgado filed a motion to discharge
counsel and gave notice of his intent to proceed pro se. the mo -
tion was set for hearing, at which time the trial court examined
delgado regarding self-representation. the questioning revealed
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delgado felt that he had a fairly good understanding of the state’s
evidence, that he knew what defenses he could present at trial,
and that he felt he could adequately cross-examine experts called
by the state. he claimed that he had represented himself in fed-
eral court in habeas corpus proceedings; that he had sat through
an entire jury trial, in which he was the defendant; and that he had
reviewed the nebraska rules of evidence and felt he had enough
experience to make proper objections as needed. the trial court
concluded delgado had waived his right to counsel voluntarily,
knowingly, and intelligently and appointed trial counsel to serve
as standby counsel to assist if delgado so desired.

on appeal, delgado assigned as error the trial court’s allowing
him to waive his right to counsel. he claimed that the court had
not offered enough warning regarding the consequences of his
decision to proceed pro se and had not sufficiently ensured that
he understood the consequences of his decision. he asserted that
the advice and warnings given by the court were insufficient to
render his waiver of counsel voluntary, knowing, and intelligent.

the issue is not whether Gunther was experienced enough
to act pro se but whether he voluntarily, knowingly, and intelli-
gently waived his right to have counsel represent him. this court
reviews “the totality of the circumstances” appearing in the rec-
ord. see Delgado, 269 neb. at 147, 690 n.W.2d at 794. “[t]he
key inquiry is whether the defendant was sufficiently aware of
the right to have counsel and of the possible consequences of a
decision to forgo the aid of counsel.” State v. Wilson, 252 neb.
637, 649, 564 n.W.2d 241, 251 (1997). the record before us
indicates that Gunther knew and understood the charges against
him. the trial court informed him of the possible sentences if he
was convicted. the court questioned Gunther and found him
competent to represent himself.

We conclude that Gunther was sufficiently aware of his right
to have counsel. three defense attorneys had already represented
him in earlier related proceedings. the trial court told Gunther it
was appointing his prior defense team as standby counsel. the
U.s. supreme Court has noted that standby counsel may be
appointed “to aid the accused if and when the accused requests
help, and to be available to represent the accused in the event that
termination of the defendant’s self-representation is necessary.”
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Faretta v. California, 422 U.s. 806, 834, n.46, 95 s. Ct. 2525, 45
L. ed. 2d 562 (1975). the record indicates that standby counsel
was present throughout the trial and intermittently participated in
the trial on Gunther’s behalf.

We further conclude that Gunther was sufficiently aware of
the possible consequences of a decision to forgo the aid of coun-
sel. the trial court explained some of the procedural rules, and
Gunther indicated he understood and would be bound by such
procedures. he was informed of his responsibilities in selecting
the jury and that he would be the sole person examining wit-
nesses and presenting evidence for the defense. he understood
that if allowed to represent himself, his right to appeal a convic-
tion based on lack of representation would be limited. he con-
ferred with defense counsel about his decision to proceed pro se,
both before and after the court granted his request.

Gunther’s remaining arguments under this assignment of error
amount to assertions that his representation was ineffective. he
points out that he did not object to questions asked by the prose-
cution or to any exhibits offered in evidence and that he asked
few questions of the witnesses. Gunther further argues that to
ensure a fair trial in light of his last-minute waiver of counsel, the
trial court was required to continue the trial to allow him time
to prepare, despite the fact that neither he nor standby counsel
requested a continuance.

[8-10] a defendant does not have a constitutional right to
receive personal instruction from the trial judge on courtroom
procedure. State v. Green, 238 neb. 328, 470 n.W.2d 736 (1991).
the Constitution does not require a court to take over chores for
a pro se defendant that would normally be attended to by trained
counsel. see Green, supra. a criminal defendant who proceeds
pro se is held to the same trial standard as if he or she were rep-
resented by counsel, and it is not up to the trial court to conduct
the defense of a pro se defendant. see id. a defendant who elects
to represent himself or herself cannot thereafter complain that the
quality of his or her own defense amounted to a denial of effec-
tive assistance of counsel. Faretta, supra.

It is undeniable that in most criminal prosecutions de -
fendants could better defend with counsel’s guidance than
by their own unskilled efforts. but where the defendant will
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not voluntarily accept representation by counsel, the poten-
tial advantage of a lawyer’s training and experience can be
realized, if at all, only imperfectly. . . . It is the defendant,
therefore, who must be free personally to decide whether in
his particular case counsel is to his advantage. and although
he may conduct his own defense ultimately to his own detri-
ment, his choice must be honored out of “that respect for the
individual which is the lifeblood of the law.”. . .

When an accused manages his own defense, he relin-
quishes, as a purely factual matter, many of the traditional
benefits associated with the right to counsel. for this rea-
son, in order to represent himself, the accused must “know-
ingly and intelligently” forgo those relinquished benefits.

Faretta, 422 U.s. at 834-35.
We conclude that Gunther knowingly, intelligently, and vol-

untarily waived his right to counsel. Under a “clearly erroneous”
standard of review, the trial court was not clearly wrong in con-
cluding that Gunther validly waived his right to counsel.

aLLeGed exCLUsIon from sIdebar ConferenCes

Gunther assigns as error that the trial court, after allowing
him to proceed as his own counsel, excluded him from proceed-
ings such as sidebar conferences. the record indicates that after
opening statements, a sidebar conference was held outside the
presence of the jury, but the record does not reflect what took
place during that sidebar. the most that can be said is that the
sidebar was requested by standby counsel, as opposed to Gunther.
the record shows that Gunther actively participated, along with
standby counsel, in other sidebar conferences held outside the
jury’s presence.

[11] In order to determine whether a defendant’s self-
 representation rights have been respected, “the primary focus
must be on whether the defendant had a fair chance to present
his case in his own way.” McKaskle v. Wiggins, 465 U.s. 168,
177, 104 s. Ct. 944, 79 L. ed. 2d 122 (1984). the U.s. supreme
Court has imposed two limits on the extent of standby counsel’s
unsolicited participation in a trial. first, “the pro se defendant is
entitled to preserve actual control over the case he chooses to
present to the jury.” McKaskle, 465 U.s. at 178. second, “par-
ticipation by standby counsel without the defendant’s consent
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should not be allowed to destroy the jury’s perception that the
defendant is representing himself.” Id.

there is no indication in the record that standby counsel’s
request for a sidebar conference destroyed the jury’s perception
that Gunther was representing himself. In addition, the record
clearly demonstrates that although standby counsel was present
and advised Gunther at times during the trial, Gunther was al -
lowed to control the organization and content of his own defense,
make his own motions, argue points of law, participate in voir
dire, question witnesses, and address the court and the jury at
appropriate points in the trial.

fIrst deGree mUrder ConvICtIon

despite the language used in the assignments of error section
of his appellate brief, Gunther argues later in the brief that the
jury erred in finding him guilty beyond a reasonable doubt with
regard to the conviction for first degree murder. In reviewing a
criminal conviction, an appellate court does not resolve conflicts
in the evidence, pass on the credibility of witnesses, or reweigh
the evidence. such matters are for the finder of fact, and a con-
viction will be affirmed, in the absence of prejudicial error, if the
properly admitted evidence, viewed and construed most favor-
ably to the state, is sufficient to support the conviction. State v.
Aldaco, ante p. 160, 710 n.W.2d 101 (2006).

the elements of first degree murder as described in neb. rev.
stat. § 28-303 (Cum. supp. 2004) state that a person commits
murder in the first degree if he kills another person purposely and
with deliberate and premeditated malice. see State v. Harms, 263
neb. 814, 643 n.W.2d 359 (2002). the evidence, viewed most
favorably to the state, shows that Gunther approached Zawodny
and walked with him around the skeeball game at the carnival.
Gunther then shot Zawodny 11 times, although Gunther claimed
he did not remember anything about the shooting.

[12-14] Gunther’s argument that the jury erred in finding him
guilty of first degree murder because he had no memory of
shooting Zawodny is without merit. When reviewing a criminal
conviction for sufficiency of the evidence to sustain the convic-
tion, the relevant question for an appellate court is whether, after
viewing the evidence in the light most favorable to the prosecu-
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tion, any rational trier of fact could have found the essential ele-
ments of the crime beyond a reasonable doubt. Aldaco, supra.
When the sufficiency of the evidence as to criminal intent is
questioned, independent evidence of specific intent is not re -
quired. rather, the intent with which an act is committed is a
mental process and may be inferred from the words and acts of
the defendant and from the circumstances surrounding the inci-
dent. Id. the intent to kill may be inferred, sufficient to support
a murder conviction, from the defendant’s deliberate use of a
deadly weapon in a manner likely to cause death. State v. Keup,
265 neb. 96, 655 n.W.2d 25 (2003).

Gunther testified that he knew kennedy owned firearms and
that the weapons used to kill Zawodny belonged to her. Gunther
knew where kennedy kept the .38-caliber revolver, and he saw
the .22-caliber pistol in her trailer on sunday, may 23, 2004.
four eyewitnesses testified to the shooting of Zawodny at the
carnival.

the jury listened to the witnesses, including Gunther, exam-
ined the evidence, and found that the state had proved beyond a
reasonable doubt all the elements necessary to convict Gunther
of first degree murder. after reviewing the evidence in a light
most favorable to the state, we conclude that a rational trier of
fact could have found the essential elements of first degree mur-
der beyond a reasonable doubt. the properly admitted evidence,
viewed and construed most favorably to the state, is sufficient
to support the murder conviction and the conviction for use of a
weapon to commit a felony.

sentenCe of LIfe ImprIsonment WIthoUt paroLe

following Gunther’s first degree murder conviction, the trial
court sentenced him to life imprisonment without the possibil-
ity of parole. the death penalty could be sought against Gunther
only if the information charging him had contained a notice
alleging aggravating circumstances. see § 29-1603(2)(a). since
no notice was filed, Gunther’s conviction for first degree murder
was classified as a Class Ia felony, and the court entered a sen-
tence of life imprisonment without parole.

Gunther argues, and the state concurs, that the cause should
be remanded for resentencing because the sentence of life im -
prisonment without the possibility of parole under neb. rev.
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stat. § 28-105(1) (Cum. supp. 2004) was erroneous but not void
under our holding in State v. Conover, 270 neb. 446, 703 n.W.2d
898 (2005). as we explained in Conover, the amendment to
§ 28-105(1) in the 2002 third special session was not related to
or germane to any of the purposes for which the special session
was called and had no natural connection to such purposes.
Consequently, we held that “the Legislature lacked constitutional
authority to amend the language of the statutory penalty for a
Class Ia felony during the 2002 special session.” Conover, 270
neb. at 452, 703 n.W.2d at 904.

[15] this court has the power on direct appeal to remand a
cause for the imposition of a lawful sentence where an erroneous
one has been pronounced. Conover, supra. We remanded the
cause in Conover with directions to resentence the defendant to
life imprisonment on each of his two convictions. We explained
this result in the following manner:

In the context of our ex post facto analyses in State v.
Mata, 266 neb. 668, 668 n.W.2d 448 (2003), and State v.
Gales, supra, we concluded that the phrase “without parole,”
as employed in L.b. 1, was severable so as to permit resen-
tencing to life imprisonment under the prior version of the
statute if the death penalty was not imposed on remand.
moreover, for the same reason that the Legislature lacked
constitutional authority to add the phrase “without parole”
to § 28-105(1) during the 2002 special session, it also lacked
authority to repeal the version of the statute then in exis-
tence which prescribed the penalty for a Class Ia felony as
life imprisonment. thus, at the time of Conover’s sentenc-
ing, the district court had statutory authority to impose a
sentence of life imprisonment on each of the two counts of
first degree murder, but it lacked authority to add the phrase
“without parole.” Consequently, the sentences were erro-
neous but not void. see State v. Rouse, 206 neb. 371, 293
n.W.2d 83 (1980), and Draper v. Sigler, 177 neb. 726, 131
n.W.2d 131 (1964) (both holding that indeterminate sen-
tence imposed for crime, where not authorized by statute, is
erroneous but not void). see, also, State v. Alford, 6 neb.
app. 969, 578 n.W.2d 885 (1998).

Conover, 270 neb. at 452-53, 703 n.W.2d at 904-05.
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pursuant to our decision in Conover, we remand the cause
with directions to resentence Gunther to life imprisonment on the
first degree murder conviction.

ConCLUsIon
Under the totality of the circumstances, Gunther’s waiver of

his right to counsel was made voluntarily, knowingly, and intel-
ligently. the trial court was not clearly wrong in finding that his
waiver of counsel was valid. the properly admitted evidence,
viewed and construed most favorably to the state, is sufficient to
support Gunther’s convictions for first degree murder and use of
a weapon to commit a felony, and the convictions are affirmed.
Gunther’s sentence to life imprisonment without parole was erro-
neous. thus, we remand the cause with directions that the trial
court resentence Gunther to life imprisonment as to the first de -
gree murder conviction. the sentence of 10 to 20 years’ impris-
onment on the conviction for use of a firearm to commit a felony,
to be served consecutively, is affirmed.

affIrmed In part, and In part

remanded WIth dIreCtIons.

state of nebraska, appeLLee, v.
Grant eberLy, appeLLant.

716 n.W.2d 671

filed June 30, 2006.    no. s-05-1008.

1. Motions to Suppress: Appeal and Error. an appellate court will uphold the trial

court’s ruling on a motion to suppress unless the trial court’s findings of fact are

clearly erroneous. In making this determination, the appellate court does not reweigh

the evidence or resolve conflicts in the evidence, but, rather, recognizes the trial court

as the finder of fact and considers the trial court observed the witnesses testifying in

regard to such motions.

2. ____: ____. although an appellate court generally upholds suppression motions

unless the trial court’s findings of fact are clearly erroneous, a different standard

applies for exigent circumstances determinations. With exigent circumstances, the

two-stage standard described in Ornelas v. United States, 517 U.s. 690, 116 s. Ct.

1657, 134 L. ed. 2d 911 (1996), controls.

3. Constitutional Law: Warrantless Searches: Search and Seizure. Warrantless

searches and seizures are per se unreasonable under the fourth amendment, subject

only to a few specifically established and well-delineated exceptions, which must be

strictly confined by their justifications.
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4. Warrantless Searches. the warrantless search exceptions recognized by the nebraska

supreme Court include: (1) searches undertaken with consent or with probable cause,

(2) searches under exigent circumstances, (3) inventory searches, (4) searches of evi-

dence in plain view, and (5) searches incident to a valid arrest.

5. Constitutional Law: Warrantless Searches. entry into a home to conduct a search

or make an arrest is unreasonable under the fourth amendment unless done pursuant

to a warrant.

6. Search and Seizure: Search Warrants: Police Officers and Sheriffs. a police offi-

cer who has obtained neither an arrest warrant nor a search warrant cannot make a

nonconsensual and warrantless entry into a suspect’s home in the absence of exigent

circumstances.

7. Police Officers and Sheriffs: Warrantless Searches. exigency determinations are

generally fact intensive, but several commonly recognized categories include: (1) “hot

pursuit” of a fleeing felon; (2) threatened destruction of evidence inside a residence

before a warrant can be obtained; (3) a risk that the suspect may escape from the res-

idence undetected; or (4) a threat, posed by a suspect, to the lives or safety of the pub-

lic, the police officers, or to an occupant.

8. Police Officers and Sheriffs: Search and Seizure: Probable Cause. the nebraska

supreme Court has previously summarized the elements of the emergency doctrine as

follows: (1) the police must have reasonable grounds to believe an emergency exists

and an immediate need for their assistance for the protection of life or property; (2)

the search must not be primarily motivated by intent to arrest and seize evidence; and

(3) there must be some reasonable basis, approximating probable cause, to associate

the emergency with the area or place to be searched.

9. Police Officers and Sheriffs: Warrantless Searches: Proof. Under both exigent cir-

cumstances generally and the emergency doctrine specifically, the burden of proof is

on the state to show that the warrantless entry fell within the exception, and an objec-

tive standard as to the reasonableness of the officer’s belief must be applied. In justi-

fying the particular intrusion, the police officer must be able to point to specific and

articulable facts which, taken together with rational inferences from those facts, rea-

sonably warrant that intrusion.

10. Constitutional Law: Search and Seizure: Police Officers and Sheriffs: Intent:

Appeal and Error. In Brigham City, Utah v. Stuart, ___ U.s. ___, 126 s. Ct. 1943,

___ L. ed. 2d ___ (2006), the U.s. supreme Court held that an officer’s subjective

motivation is irrelevant in determining whether that officer’s actions violate the fourth

amendment; thus, under the emergency doctrine, the nebraska supreme Court will

not consider whether a search is primarily motivated by an intent to arrest and seize

evidence.

11. Police Officers and Sheriffs: Probable Cause. probable cause merely requires that

the facts available to the officer would cause a reasonably cautious person to believe

that the suspect has committed an offense; it does not demand any showing that this

belief be correct or more likely true than false.

12. ____: ____. because the presence of an emergency, like probable cause, hinges on the

reasonable belief of the officers in light of specific facts and the inferences derived

therefrom, a court must focus on whether the officers could have objectively believed

an emergency existed, not whether, in hindsight, one actually existed.
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appeal from the district Court for Lancaster County: earL J.
WItthoff, Judge. affirmed.

mark e. rappl for appellant.

Jon bruning, attorney General, and michael b. Guinan for
appellee.

hendry, C.J., WrIGht, ConnoLLy, Gerrard, stephan,
mCCormaCk, and mILLer-Lerman, JJ.

ConnoLLy, J.
While the appellant, Grant eberly, was away from his home,

police were dispatched there to investigate a burglary call. police
entered the home and found a marijuana-growing operation.
after obtaining a search warrant, they seized the contraband.
eberly moved to suppress the evidence, but the court found the
emergency doctrine justified the warrantless entry. eberly ap -
peals, arguing that the officers’ initial entry violated the fourth
amendment and its nebraska equivalent; thus, that information
was improperly included in the search warrant affidavit and the
evidence seized from the home was illegally admitted into evi-
dence. We affirm because the state met its burden of proving that
the emergency doctrine applied.

baCkGroUnd
In July 2004, eberly shared a home with two other male

roommates. While the roommates were gone one day, neighbors
saw a young man in eberly’s backyard, heard a loud bang, and
saw two young men run away from the house carrying a white
bag. a neighbor reported the burglary to the police. the police
entered the home to ensure that no victims or suspects remained
inside. While inside, officers found a marijuana-growing opera-
tion. the officers left the house, secured a search warrant, and
seized the evidence.

the state charged eberly with possessing a controlled sub-
stance with intent to deliver. he moved to suppress the evidence
obtained during the initial entry, arguing that the officers violated
his fourth amendment rights. the court found the evidence ad -
missible under the emergency doctrine and dismissed the motion
to suppress. the court tried eberly, taking judicial notice of the
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suppression hearing testimony, found him guilty, and sentenced
him to 2 years of probation.

InvestIGatIon at sCene

on July 27, 2004, Lincoln police officers Carla Cue and
andrew nichols responded to a call at a Lincoln, nebraska,
address. at 11:26 a.m., the dispatcher informed them that a
neighbor reported a burglary at the residence. the neighbor had
described the suspects as a white male wearing a white t-shirt
and khaki shorts and a black male wearing a “jumpsuit.” the
dispatcher told Cue and nichols that the pair carried a white bag
and fled, driving a small, two-door white car east on antelope
Creek road. the dispatcher also provided the name and address
of the reporting neighbor.

before arriving at the house, Cue and nichols briefly checked
the area for anyone fitting the description. finding no one, they
stopped in front of a neighboring house. Cue and nichols went to
the front door first; they noticed nothing unusual, knocked on the
door, and received no answer. officer david hensel then arrived.

the three officers agreed hensel would stay at the front door
while Cue and nichols went through the open gate on the side of
the house to check the back door. on the way to the back door, a
neighbor approached Cue and nichols. he informed them that
earlier, a neighbor had seen a man standing by the back door of
the burglarized residence. the man told the neighbor he was wait-
ing for the owner of the house to arrive. shortly after, the neigh-
bor heard a loud bang, looked through an opening in the fence,
and saw two men running from the house. the neighbor also told
them that he knew the house’s residents, that “three boys” lived
there, and that he did not think anyone was home because all of
their vehicles were gone.

after speaking with the neighbor, Cue and nichols went to the
back door. they could see the back door had been forced open.
Cue noted wood splinters on both the outside and inside of the
doorframe and a large piece of doorframe that had completely
broken off. Cue and nichols then loudly announced themselves
as police officers several times, received no answer, and entered.
With weapons drawn, Cue and nichols checked both the ground
and basement levels of the house.

896 271 nebraska reports



Cue explained that she did not know whether any suspects
or victims remained in the home. they found no suspects or vic-
tims, but found a marijuana-growing operation. Cue and
nichols then left the house, called their supervisor, and applied
for a search warrant to seize the marijuana. the search warrant
in corporated information derived from Cue and nichols’ initial
entry. officers executed the search warrant and seized the evi-
dence. the state then charged eberly with possessing a con-
trolled substance with intent to deliver. eberly moved to sup-
press all evidence ul timately obtained through Cue and nichols’
warrantless entry as violating the fourth amendment and its
nebraska counterpart.

sUppressIon hearInG

after a hearing, the district court denied the motion to sup-
press, finding that the emergency doctrine justified the warrant-
less entry because the officers “had no way of knowing how
many, if any one remained in the house” and “[t]he fact that
there were or were not cars parked in the driveway would not be
completely dispositive of the matter.” It further found that the
loud bang described by the neighbor was the sound of the door
being breached, but “it could just as well have been a gun shot
or evidence of an assault or fight,” and that surrounding the
house awaiting a warrant would not be a practical solution. the
trial court took judicial notice of the evidence presented at the
suppression hearing, and eberly preserved his objection to the
evidence. the court then convicted eberly of possessing a con-
trolled substance with intent to deliver and sentenced him to 2
years of probation.

assIGnments of error
eberly argues that the district court erred by overruling his

motion to suppress and admitting at trial evidence of the mari-
juana-growing operation because the officers’ initial entry was
unsupported by exigent circumstances. he argues that because
the initial entry was illegal, the information obtained during that
entry—the sight of contraband—could not be used in the search
warrant affidavit. Without that information, the search warrant
lacked probable cause, and thus the court should not have admit-
ted at trial the evidence seized from eberly’s home.
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standard of revIeW
[1] an appellate court will uphold the trial court’s ruling on a

motion to suppress unless the trial court’s findings of fact are
clearly erroneous. In making this determination, the appellate
court does not reweigh the evidence or resolve conflicts in the
evidence, but, rather, recognizes the trial court as the finder of
fact and considers the trial court observed the witnesses testify-
ing in regard to such motions. State v. Ball, ante p. 140, 710
n.W.2d 592 (2006).

[2] although we generally uphold suppression motions unless
the trial court’s findings of fact are clearly erroneous, the eighth
Circuit applies a different standard for exigent circumstances
determinations. In U.S. v. Ball, 90 f.3d 260, 262 (8th Cir. 1996),
the court applied the two-stage standard described in Ornelas v.
United States, 517 U.s. 690, 116 s. Ct. 1657, 134 L. ed. 2d 911
(1996), stating:

the first part of the analysis involves only a determination
of the historical facts leading up to the warrantless search.
the second part of the analysis requires a decision whether
these historical facts, when viewed from the standpoint of
an objectively reasonable police officer, support the ultimate
conclusion reached by the district court, i.e. that probable
cause existed or that exigent circumstances were present. . . .
Ornelas instructs that the second part of the analysis, the
ultimate conclusions reached by the district court, must be
reviewed de novo.

(Citations omitted.) We agree with the eighth Circuit that this is
the appropriate standard of review and apply it to this case.

anaLysIs
eberly argues that Cue and nichols violated his fourth

amendment rights by entering his home without consent, a war-
rant, or sufficient exigent circumstances; thus, their observations
were illegally obtained and cannot support the search warrant
later acquired.

the fourth amendment to the U.s. Constitution provides:
the right of the people to be secure in their persons,

houses, papers, and effects, against unreasonable searches
and seizures, shall not be violated, and no Warrants shall
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issue, but upon probable cause, supported by oath or affir-
mation, and particularly describing the place to be searched,
and the persons or things to be seized.

the nebraska Constitution provides similar protection. see neb.
Const. art. I, § 7.

[3,4] Warrantless searches and seizures are per se unreason-
able under the fourth amendment, subject only to a few specif-
ically established and well-delineated exceptions, which must
be strictly confined by their justifications. State v. Voichahoske,
ante p. 64, 709 n.W.2d 659 (2006). the warrantless search ex -
ceptions recognized by the nebraska supreme Court include:
(1) searches undertaken with consent or with probable cause, (2)
searches under exigent circumstances, (3) inventory searches,
(4) searches of evidence in plain view, and (5) searches incident
to a valid arrest. Id.

[5,6] but the U.s. supreme Court has “consistently held that
the entry into a home to conduct a search or make an arrest is
unreasonable under the fourth amendment unless done pur -
suant to a warrant.” (emphasis supplied.) Steagald v. United
States, 451 U.s. 204, 211, 101 s. Ct. 1642, 68 L. ed 2d 38
(1981). “ ‘[I]n terms that apply equally to seizures of property
and to seizures of persons, the fourth amendment has drawn a
firm line at the entrance to the house.’ ” 451 U.s. at 512, quot-
ing Payton v. New York, 445 U.s. 573, 100 s. Ct. 1371, 63 L. ed.
2d 639 (1980). a police officer who has obtained neither an
arrest warrant nor a search warrant cannot make a nonconsen-
sual and warrantless entry into a suspect’s home in the absence
of exigent circumstances. see, State v. Plant, 236 neb. 317, 461
n.W.2d 253 (1990); State v. Resler, 209 neb. 249, 306 n.W.2d
918 (1981).

[7] exigency determinations are generally fact intensive. see
U.S. v. Tibolt, 72 f.3d 965 (1st Cir. 1995). but several commonly
recognized categories include:

“(1) ‘hot pursuit’ of a fleeing felon; (2) threatened destruc-
tion of evidence inside a residence before a warrant can
be obtained; (3) a risk that the suspect may escape from the
residence undetected; or (4) a threat, posed by a suspect, to
the lives or safety of the public, the police officers, or to
[an occupant].”
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Id. at 969. see, also, Minnesota v. Olson, 495 U.s. 91, 110 s. Ct.
1684, 109 L. ed. 2d 85 (1990), and State v. Resler, supra. this
fourth circumstance is also called the “emergency doctrine.”

[8] the trial court justified Cue and nichols’ entry using the
emergency doctrine. this court has previously summarized the
elements of the emergency doctrine as follows: (1) the police
must have reasonable grounds to believe an emergency exists
and an immediate need for their assistance for the protection of
life or property; (2) the search must not be primarily motivated
by intent to arrest and seize evidence; and (3) there must be
some reasonable basis, approximating probable cause, to asso-
ciate the emergency with the area or place to be searched. see
State v. Plant, supra.

[9] Under both exigent circumstances generally and the emer-
gency doctrine specifically, we have stated that two principles
must be kept in mind:

“(1) since the doctrine is an exception to the ordinary
fourth amendment requirement of a warrant for entry into
a home, the burden of proof is on the state to show that the
warrantless entry fell within the exception. . . . (2) an ob -
jective standard as to the reasonableness of the officer’s
belief must be applied.

“ ‘. . . [I]n justifying the particular intrusion the police
officer must be able to point to specific and articulable
facts which, taken together with rational inferences from
those facts, reasonably warrant that intrusion. . . . and in
making that assessment it is imperative that the facts be
judged against an objective standard: would the facts
available to the officer at the moment of the seizure or the
search “warrant a man of reasonable caution in the belief”
that the action taken was appropriate?’. . .”

(Citations omitted.) State v. Resler, 209 neb. at 255, 306 n.W.2d
at 922-23.

the state relies on the emergency doctrine to justify the offi-
cers’ warrantless entry. eberly disputes only the first two ele-
ments of the emergency doctrine. he argues first that the officers
could not reasonably believe that additional suspects or occu-
pants remained in the house, needing assistance, and that even if
suspects remained in the house, the officers could have prevented
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their escape by securing the doors while a warrant was obtained.
second, he argues that even if someone remained in the house,
needing emergency assistance, the emergency doctrine does not
apply because the officers entered the house to search for evi-
dence of a burglary.

[10] but we need not address his second contention because
the U.s. supreme Court recently clarified in Brigham City, Utah
v. Stuart, 547 U.s. 398, 126 s. Ct. 1943, 164 L. ed. 2d 650
(2006), that an officer’s subjective motivation is irrelevant in
determining whether that officer’s actions violate the fourth
amendment. the Court stated that “[a]n action is ‘reasonable’
under the fourth amendment, regardless of the individual offi-
cer’s state of mind, ‘as long as the circumstances viewed, objec-
tively, justify [the] action.’ ” 126 s. Ct. at 1948. thus, under the
emergency doctrine, we no longer consider whether a search is
primarily motivated by an intent to arrest and seize evidence.

Under the revised test, we conclude that the state met its bur-
den of proving the emergency doctrine justified the officers’ war-
rantless entry. Cue and nichols could reasonably believe that
additional suspects or occupants remained in the house, needing
assistance. here, the evidence showed that Cue and nichols
knew when they entered the house that (1) a burglary had been
reported; (2) a neighbor talked to one of the suspects before the
break-in; (3) one of the suspects told the neighbor he was wait-
ing for the owner of the house to arrive; (4) shortly after talking
to the suspect, the neighbor heard a loud bang; (5) after the noise,
two suspects fled carrying a white bag; (6) the suspects drove
east on antelope Creek road; (7) officers heard no response and
no noises from inside the house despite knocking and announc-
ing their presence several times; (8) the back door was forced
open; (9) the neighbor knew the residents of the house and did
not believe anyone was home because their cars were all gone;
and (10) no cars were parked in the driveway or on the street in
front of the house.

Cue described her reasons for entering the house as follows:
a We can’t assume that there isn’t or is someone in the

house. any delay in making that effort to interview wit-
nesses or to interview the callers, if there would have been
a victim in that residence and we waited five to ten minutes,
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that could be the difference of us being able to come to their
aid, or them not surviving, if they were injured.

Q but isn’t it true, officer, that you have to have some
reasonable belief to believe that someone is inside the resi-
dence to justify that entry?

a the reasonable belief is that you don’t. Just because
there were no cars, you can’t assume that there wasn’t any-
body in the residence.

similarly, nichols testified that he and Cue did not believe that
any residents or suspects were in the house when they entered,
but they were not sure. nichols said they entered the house be -
cause: “It was an unsecure[d] building at the time; we had no
way of knowing for sure what was in the building, if anything,
whether it be another suspect, whether it be an injured party. so
we went inside to secure the building.”

the first requirement of the emergency doctrine is that the
police have valid reasons for the belief that an emergency
exists—a belief which must be grounded in empirical facts
rather than subjective feelings. see State v. Illig, 237 neb. 598,
467 n.W.2d 375 (1991). but the emergency doctrine analysis
here is similar to probable cause. Compare State v. Ball, ante p.
140, 710 n.W.2d 592 (2006), with State v. Resler, 209 neb. 249,
306 n.W.2d 918 (1981). here, we ask, Would the facts available
to the officer at the moment of entry “ ‘ “ ‘warrant a man of rea-
sonable caution in the belief’ ” ’ ” that entry was appropriate?
see State v. Resler, 209 neb. at 255, 306 n.W.2d at 923.

[11,12] In State v. Ball, supra, we noted that probable cause
merely requires that the facts available to the officer would cause
a reasonably cautious person to believe that the suspect has com-
mitted an offense; it does not demand any showing that this
belief be correct or more likely true than false. further, we noted:

“police officers are not required to be legal scholars. this
means, among other things, that the arresting officer’s
knowledge of facts sufficient to support probable cause is
more important to the evaluation of the propriety of an
arrest than the officer’s understanding of the legal basis for
the arrest.”

Id. at 154, 710 n.W.2d at 605, quoting Williams v. Jaglowski, 269
f.3d 778 (7th Cir. 2001). because the presence of an emergency,
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like probable cause, hinges on the reasonable belief of the offi-
cers in light of specific facts and the inferences derived there-
from, we must focus on whether Cue and nichols could have
objectively believed an emergency existed, not whether, in hind-
sight, one actually existed.

We also note that other jurisdictions have found sufficient exi-
gent circumstances or emergency when a police officer reason-
ably believes that a burglary is in progress or was recently com-
mitted. see, e.g., People v. Berow, 688 p.2d 1123 (Colo. 1984).
see, also, annot., 64 a.L.r.5th 637 (1998) (collecting cases).

State v. Bakke, 44 Wash. app. 830, 723 p.2d 534 (1986), ap -
plied such a rule to a case with similar facts. In Bakke, the de -
fendant’s neighbor reported a burglary in progress to the police
at 5:18 p.m. the neighbor saw two male juveniles running from
the back door of the defendant’s home. When officers arrived,
they learned the homeowner’s identity from the neighbor and
learned that the homeowner could not be contacted because he
was at work. the officers observed that the back window of the
house was broken, creating an opening large enough for a juve-
nile to fit through, and saw muddy tracks suggesting someone
had recently entered the house. While in the house, the officers
found marijuana plants and paraphernalia. they also found other
evidence of contraband and secured a search warrant to collect it.
on review, the Washington Court of appeals found the warrant-
less entry was justified as an emergency because police reason-
ably believed the home had been burglarized.

the Washington Court of appeals quoted Com. v. Fiore,
9 mass. app. 618, 403 n.e.2d 953 (1980), as stating the gen-
eral rule:

“It seems clear to us that a house break without more—
as set out in the affidavit—raises the possibility of danger
to an occupant and of the continued presence of an intruder
and indicates the need to secure the premises. In such cir-
cumstances ‘[t]he right of the police to enter and investi-
gate in an emergency without the accompanying intent to
either search or arrest is inherent in the very nature of their
duties as peace officers.’. . .”

State v. Bakke, 44 Wash. app. at 835, 723 p.2d at 537. accord
United States v. Barone, 330 f.2d 543 (2d Cir. 1964). further,
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the Bakke court reasoned that “[a]mple evidence existed of a
recent forcible entry, but the presence or absence of suspects
within the premises or the likelihood of damage to the interior
could not be ascertained without entering the house.” 44 Wash.
app. at 838, 723 p.2d at 538. similarly, the court explained that
“[w]hile the police had been told by the neighbors that two male
juveniles had been observed running from the back door area of
[the defendant’s] house, they did not know for certain whether a
burglar was still inside the house.” Id. at 837, 723 p.2d at 538.
thus, the court was reluctant to “ ‘second-guess’ ” the officers’
decision to enter the defendant’s house, finding that the emer-
gency doctrine justified the warrantless entry and limited intru-
sion. Id. at 835-36, 723 p.2d at 537.

the district court here conducted a similar analysis. It
 concluded:

the “bang” described by a neighbor was the door being
breached. as was pointed out by the state, it could just
as well have been a gun shot or evidence of an assault or
fight. surrounding the house and waiting while the warrant
was obtained would not have been a practical solution to
the problem. had someone been inside wounded or injured
there could be further deterioration while waiting for the
warrant to be executed.

“the Court therefore finds that the emergency doctrine
which is to allow police officers to enter a dwelling with-
out a warrant to render emergency aid and assistance to a
person whom they reasonably believe to be in distress and
in need of that assistance”, is applicable to this case. State
v. Plant, 236 neb. 317 (1990).

We agree. as in State v. Bakke, 44 Wash. app. 830, 723 p.2d
534 (1986), we refuse to second-guess the officers’ decision to
enter the house to determine whether anyone remained inside,
needing aid. although the neighbor informed the police that two
suspects had fled and that the residents were not home, the offi-
cers could not be sure that no one remained inside. moreover,
as the district court concluded, the loud bang described by the
neighbor could easily have been a gunshot or evidence of other
violence; thus, the officers justifiably entered the home to ad -
dress the situation.
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We also reject eberly’s argument that securing the house
while awaiting a warrant would have been an adequate response.
because the loud bang indicated the possibility of injury, wait-
ing for a warrant to enter would be unreasonable. Cue stated that
“if there would have been a victim in that residence and we
waited five to ten minutes, that could be the difference of us
being able to come to their aid, or them not surviving, if they
were injured.” the possibility that someone injured remained in
the house justified the warrantless entry; that same possibility
made securing the house and waiting for a warrant unreasonable
under the circumstances.

because eberly does not dispute the final remaining element
of the emergency doctrine, the scope of the officers’ search, we
need not address it. to be considered by an appellate court,
an alleged error must be both specifically assigned and specif -
ically argued in the brief of the party asserting the error. White
v. White, ante p. 43, 709 n.W.2d 325 (2006). We thus conclude
that the emergency doctrine, as revised, justified the officers’
warrantless entry.

ConCLUsIon
When applying the two-stage standard described in Ornelas

v. United States, 517 U.s. 690, 116 s. Ct. 1657, 134 L. ed. 2d
911 (1996), we conclude that the trial court properly admitted
the disputed evidence. because of the recent burglary and loud
bang reported by the neighbor, the officers could reasonably
believe there was an emergency at hand, requiring their assist-
ance. further, eberly does not contest the scope of the offi-
cers’ search. because we conclude that the emergency doctrine
justified the warrantless entry and the court properly admitted
the evidence obtained from that entry, we affirm the district
court’s order.

affIrmed.
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state of nebraska, appeLLant and Cross-appeLLee, v.
kara J. vasQUeZ, appeLLee and Cross-appeLLant.

716 n.W.2d 443

filed June 30, 2006.    no. s-05-1019.

1. Statutes: Judgments: Appeal and Error. the meaning of a statute is a question of

law. When reviewing questions of law, an appellate court has an obligation to resolve

the questions independently of the conclusion reached by the trial court.

2. Criminal Law: Judgments: Jurisdiction: Appeal and Error. absent specific statu-

tory authorization, the state, as a general rule, has no right to appeal an adverse rul-

ing in a criminal case.

3. Prosecuting Attorneys: Judgments: Appeal and Error. Under neb. rev. stat.

§ 29-2315.01 (Cum. supp. 2004), prosecuting attorneys may take exception to any

ruling or decision of the court made during the prosecution of a cause by presenting

to the trial court the application for leave to docket an appeal and strictly following

the procedures provided in the statute.

4. Statutes: Appeal and Error. review under neb. rev. stat. § 29-2315.01 (Cum.

supp. 2004) is to provide an authoritative exposition of the law to serve as precedent

in future cases.

5. Sentences: Appeal and Error. When a trial court’s sentence is within the statutory

guidelines, the sentence will only be disturbed by an appellate court when an abuse of

discretion is shown.

6. Statutes. statutes relating to the same subject matter are construed so as to maintain

a sensible and consistent scheme, giving effect to every provision.

7. Statutes: Intent. When construing a statute, a court must look at the statutory objec-

tive to be accomplished, the problem to be remedied, or the purpose to be served, and

then place on the statute a reasonable construction which best achieves the purpose of

the statute, rather than a construction defeating the statutory purpose.

8. Statutes: Drunk Driving: Sentences: Probation and Parole. When reading neb.

rev. stat. §§ 60-6,196(c) and 29-2262(2)(b) (Cum. supp. 2002) and 28-106 (Cum.

supp. 2000) together, it is clear that those who receive jail time as a condition of their

probation for a third-offense driving under the influence conviction must receive at

least 10 days in jail, but no more than 90 days.

9. Sentences. When imposing a sentence, a sentencing judge should consider the

defendant’s (1) age, (2) mentality, (3) education and experience, (4) social and cultural

background, (5) past criminal record or record of law-abiding conduct, and (6) moti-

vation for the offense, as well as (7) the nature of the offense, and (8) the amount of

violence involved in the commission of the crime.

10. Sentences: Appeal and Error. When a sentence imposed within statutory limits is

alleged on appeal to be excessive, the appellate court must determine whether the sen-

tencing court abused its discretion in considering and applying these factors as well

as any applicable legal principles in determining the sentence to be imposed.

11. Criminal Law: Pleas: Sentences. failing to properly inform a defendant of the pen-

alty range of the crime for which he or she is charged does not justify modifying the

sentence; instead, the failure may supply grounds to invalidate the guilty plea if the

defendant was truly unaware of the possible penalty when entering his or her plea.
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12. Appeal and Error. an alleged error must be both specifically assigned and specifi-

cally argued in the brief of the party asserting the error to be considered by an appel-

late court.

13. Double Jeopardy. the application of neb. rev. stat. § 29-2316 (Cum. supp. 2004)

turns on whether the defendant has been placed in jeopardy by the trial court, not by

whether the double Jeopardy Clause bars further action.

14. Double Jeopardy: Sentences. modifying a sentence on review does not violate dou-

ble jeopardy.

15. Double Jeopardy: Juries: Pleas. Jeopardy attaches (1) in a case tried to a jury, when

the jury is impaneled and sworn; (2) when a judge, hearing a case without a jury,

begins to hear evidence as to the guilt of the defendant; or (3) at the time the trial court

accepts the defendant’s guilty plea.

16. Statutes. It is not within the province of the courts to read a meaning into a statute

that is not there or to read anything direct and plain out of a statute.

17. Criminal Law: Appeal and Error. as a general rule, the right to appeal in a crimi-

nal case can only be exercised by the party to whom it is given, and only a person

aggrieved by a judgment may appeal from it.

appeal from the district Court for sarpy County, GeorGe a.
thompson, Judge, on appeal thereto from the County Court for
sarpy County, robert C. Wester, Judge. exception sustained,
and cross-appeal dismissed.

Jon bruning, attorney General, and James d. smith, and Greg
m. ariza and Gretchen mcGill, deputy sarpy County attorneys,
for appellant.

Joseph L. howard, of Gallup & schaefer, for appellee.

hendry, C.J., WrIGht, ConnoLLy, Gerrard, stephan,
mCCormaCk, and mILLer-Lerman, JJ.

ConnoLLy, J.
In January 2005, the appellant, kara J. vasquez, pled guilty

to driving under the influence (dUI). the sarpy County Court
enhanced the offense, using two earlier dUI convictions under
the omaha municipal Code. vasquez objected to using the prior
convictions for enhancement, citing State v. Loyd, 265 neb. 232,
655 n.W.2d 703 (2003). the county court rejected this argu-
ment, recognized the convictions, found this offense to be her
third offense, and sentenced vasquez to probation with 90 days
in jail as a condition.

vasquez appealed the county court’s decision to the sarpy
County district Court, disputing the enhancement and alleging
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an excessive sentence. the district court affirmed the county
court’s enhancement decision, but altered the conditions of con-
finement from 90 days in jail to 10 days with credit for 3 days
served. the state then took exception to the district court’s deci-
sion, initiating proceedings under neb. rev. stat. § 29-2315.01
(Cum. supp. 2004), which allows the state to take exception to
trial court decisions. Vasquez then cross-appealed the district
court’s enhancement decision.

We find that the probationary condition of 90 days in jail was
within the statutory guidelines and that the county court did not
abuse its discretion when issuing the sentence. thus, the district
court erred by modifying the sentence. We sustain the state’s
ex ception and dismiss Vasquez’ cross-appeal as improper for the
reasons stated below.

baCkGroUnD
on July 15, 2002, sarpy County officers stopped Vasquez.

after administering field sobriety tests, officers arrested Vasquez
and took her to the sarpy County Law enforcement Center, where
they administered an Intoxilyzer test. the test results showed
Vasquez had a .116 blood alcohol content.

In January 2005, Vasquez pled guilty to DUI. before doing
so, the county court informed her that if placed on probation for
a third-offense DUI conviction, her driver’s license would be
impounded for at least 1 year, any vehicle in which she had an
ownership interest would be immobilized, and she would re -
ceive a “$600 fine, 10 days in jail, or 480 hours of community
service.” (emphasis supplied.) the state offered copies of two
prior convictions under the omaha Municipal Code to enhance
the penalties. the first conviction occurred in February 1997,
and the second in June 2000. Vasquez opposed using those con-
victions for enhancement, arguing that the omaha Municipal
Code’s penalty provisions did not conform to the state DUI pro-
visions under State v. Loyd, supra. nonetheless, the county court
recognized the convictions, finding this offense to be her third
offense, and sentenced Vasquez to probation with 90 days in jail
as a condition.

Vasquez appealed the county court’s decision to the sarpy
County District Court, disputing the court’s enhancement and
alleging an excessive sentence. the district court affirmed the

908 271 nebraska reports



county court’s enhancement decision, finding that vasquez at -
tempted to collaterally attack the prior convictions, but altered
the probationary conditions from 90 days in jail to 10 days with
credit for 3 days served. In doing so, the district court stated that
the sentence was “within the statutory authority,” but did not ex -
plicitly find that the county court abused its discretion when issu-
ing the sentence. Instead, the district court referred to the county
court’s reasoning that vasquez could serve the 90 days during her
summer break from school and then stated:

the problem now is that if the jail sentence is affirmed
the defendant will miss her opportunity to better herself.
the Court finds that with the long period of probation the
defendant could serve a lot more jail time if she violates
her probation.

the minimum time under statute is 10 days.
the Court finds that the probation order should be af -

firmed except the jail time should be 10 days with credit for
3 days served.

Upon reviewing the record on appeal from the sarpy
County Court, the presentence investigation and after the
presentation of arguments, the Court, being fully advised in
the premises, finds the conviction and sentence should be
affirmed except that portion that provides for a 90 day jail
sentence and only a 10 day jail sentence with credit for 3
days spent is affirmed.

the state took exception to the district court’s decision under
§ 29-2315.01. vasquez then cross-appealed the district court’s
enhancement decision.

assIGnments of error
the state assigns, rephrased, that the district court erred by

modifying the county court’s sentence because it failed to find
an abuse of discretion. on cross-appeal, vasquez argues the dis-
trict court erred by finding that her two prior convictions under
the omaha municipal Code were valid prior convictions for
enhancement purposes.

standard of revIeW
[1] the meaning of a statute is a question of law. Lamar Co.

v. Omaha Zoning Bd. of Appeals, ante p. 473, 713 n.W.2d 406
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(2006). When reviewing questions of law, an appellate court has
an obligation to resolve the questions independently of the con-
clusion reached by the trial court. Id.

anaLysIs
the state took exception to the district court’s order, which

modified vasquez’ probationary condition of 90 days in jail to 10
days in jail with credit for 3 days served. vasquez then cross-
appealed, arguing that both lower courts erred by using her dUI
convictions under the omaha municipal Code to enhance her
current offense.

state’s exCeptIon

[2-4] absent specific statutory authorization, the state, as a
general rule, has no right to appeal an adverse ruling in a crim-
inal case. In re Interest of Sean H., ante p. 395, 711 n.W.2d 879
(2006). here, the state appealed the district court’s decision
under § 29-2315.01, which provides such an exception. Under
§ 29-2315.01, prosecuting attorneys “may take exception to any
ruling or decision of the court made during the prosecution of a
cause by presenting to the trial court the application for leave to
docket an appeal” and strictly following the procedures pro-
vided in the statute. see, In re Interest of Sean H., supra; State
v. Johnson, 259 neb. 942, 613 n.W.2d 459 (2000). the review
is to provide an authoritative exposition of the law to serve as
precedent in future cases. see State v. Contreras, 268 neb. 797,
688 n.W.2d 580 (2004).

[5] the state argues that the district court erred by altering
vasquez’ sentence, because as an appellate court, its review was
limited to errors appearing on the record or an abuse of discre-
tion. When a trial court’s sentence is within the statutory guide-
lines, the sentence will only be disturbed by an appellate court
when an abuse of discretion is shown. see State v. Segura, 265
neb. 903, 660 n.W.2d 512 (2003).

vasquez contends that the probation provisions of neb. rev.
stat. § 60-6,197.03(3) (reissue 2004) mandate that vasquez
be given 10 days in jail and that thus, the county court’s 90-day
jail condition fell outside the statutory guidelines. at the time
of the offense, § 6,197.03(3) was codified as neb. rev. stat.
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§ 60-6,196(c) (Cum. supp. 2002). the relevant portions of
§ 60-6,196(c) provided:

(c) If such person has had two convictions in the twelve
years prior to the date of the current conviction . . . such
person shall be guilty of a Class W misdemeanor . . . .

If the court places such person on probation or supends
the sentence for any reason, the court shall, as one of the
conditions of probation or sentence suspension, order such
person not to drive any motor vehicle in the state of
nebraska for any purpose for a period of one year and shall
order that the operator’s license of such person be sus-
pended for a like period unless otherwise authorized by an
order issued pursuant to section 60-6,211.05 and shall
issue an order pursuant to 60-6,197.01 with respect to all
motor vehicles owned by such person, and such order of
probation shall also include, as conditions, the payment of
six-hundred-dollar fine and either confinement in the city
or county jail for ten days or the imposition of not less than
four hundred eighty hours of community service[.]

(emphasis supplied.) When read alone, vasquez’ argument ap -
pears persuasive. the probation provisions of § 60-6,196(c) seem
to require either 10 days in jail or at least 480 hours of commu-
nity service.

however, § 60-6,196(c) clashes with neb. rev. stat.
§ 29-2262(2)(b) (Cum. supp. 2002). section 29-2262 pro-
vides in relevant part:

(2) the court may, as a condition of a sentence of proba-
tion, require the offender:

. . . .
(b) to be confined periodically in the county jail or to

return to custody after specified hours but not to exceed (i)
for misdemeanors, the lesser of ninety days or the maximum
jail term provided by law for the offense . . . .

(emphasis supplied.)
[6] the state argues that the language of § 60-6,196(c) es -

tablishes a mandatory minimum probationary condition of 10
days in jail and that § 29-2262(2)(b) establishes 90 days as the
maximum jail time permissible as a probationary condition.
because statutes relating to the same subject matter are construed
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so as to maintain a sensible and consistent scheme, giving ef -
fect to every provision, we read § 60-6,196(c) in tandem with
§ 29-2262(2)(b). see Curran v. Buser, ante p. 332, 711 n.W.2d
562 (2006).

but because § 29-2262(2)(b)(i) states that confinement in
jail for misdemeanors cannot exceed “the lesser of ninety days
or the maximum jail term provided by law for the offense,”
(emphasis supplied), we must determine the maximum term
provided for the offense. Under neb. rev. stat. § 28-106 (Cum.
supp. 1998), the maximum jail time provided for a third-offense
dUI conviction is 1 year. because 90 days in jail is the lesser of
the two, the maximum probationary condition allowed under
§ 29-2262(2)(b)(i) is 90 days.

further, the legislative history for § 60-6,196(c) supports this
reading. the Legislature adopted the 10-day jail condition
through 1999 neb. Laws, L.b. 585, so the state could secure fed-
eral highway funds. the legislative history clearly refers to the
10-day condition as a floor and not a ceiling. see, Introducer’s
statement of Intent, L.b. 585, 96th Leg., 1st sess. (feb. 8, 1999);
bill summary, transportation Committee, 96th Leg., 1st sess.
1-2 (feb. 8, 1999); Committee statement, 96th Leg., 1st sess. 2
(feb. 8, 1999). both the bill summary and committee statement
explicitly state that for third-offense dUI convictions: “If the
offender is given probation, the mandatory minimum jail sen-
tence is increased to ten days, a new provision allowing a mini-
mum of 480 hours of community service is added, and the court
is given permissive authority to impound the motor vehicles
owned by the offender.”

[7] When construing a statute, we must look at the statutory
objective to be accomplished, the problem to be remedied, or
the purpose to be served, and then place on the statute a reason-
able construction which best achieves the purpose of the statute,
rather than a construction defeating the statutory purpose. see
Soto v. State, 269 neb. 337, 693 n.W.2d 491 (2005).

[8] thus, we read §§ 60-6,196(c), 29-2262(2)(b), and 28-106
together and conclude that those who receive jail time as a
 condition of their probation for a third-offense dUI conviction
must receive at least 10 days in jail, but no more than 90 days.
having established that the county court’s sentence was within
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the statutory guidelines, we must consider whether an abuse of
discretion existed.

the state argues that the district court failed to explicitly find
that the county court abused its discretion when sentencing
vasquez to 90 days in jail and that the district court’s analysis
demonstrates that it reviewed the sentence de novo. by contrast,
vasquez argues that the district court’s ruling and rationale
implicitly demonstrate a finding that the county court abused
its discretion.

It is clear that the district court did not modify the county
court’s sentence because it believed the sentence was outside the
statutory guidelines. In its order, the district court stated “the sen-
tence is within the statutory authority” and “[t]he minimum time
under statute is 10 days.” therefore, unless sentencing de novo,
the district court must have believed the county court abused its
discretion when imposing the sentence.

[9,10] When imposing a sentence, a sentencing judge should
consider the defendant’s (1) age, (2) mentality, (3) education and
experience, (4) social and cultural background, (5) past criminal
record or record of law-abiding conduct, and (6) motivation for
the offense, as well as (7) the nature of the offense, and (8) the
amount of violence involved in the commission of the crime.
see State v. Van, 268 neb. 814, 688 n.W.2d 600 (2004). When
a sentence imposed within statutory limits is alleged on appeal
to be excessive, the appellate court must determine whether the
sentencing court abused its discretion in considering and apply-
ing these factors as well as any applicable legal principles in
determining the sentence to be imposed. see id. neither the dis-
trict court’s order nor the record presented demonstrate suffi-
cient grounds to justify a finding that the county court abused
its discretion.

[11,12] vasquez also notes that the county court advised her
that 10 days was the maximum possible jail sentence and argues
the district court’s sentence modification merely corrected that
error. vasquez, however, misunderstands the significance of this
error. failing to properly inform a defendant of the penalty range
of the crime for which he or she is charged does not justify mod-
ifying the sentence; instead, the failure may supply grounds to
invalidate the guilty plea if the defendant was truly unaware of
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the possible penalty when entering his or her plea. see State v.
Jackson, 220 neb. 656, 371 n.W.2d 679 (1985). but vasquez
does not ask this court to vacate her guilty plea, and an alleged
error must be both specifically assigned and specifically argued
in the brief of the party asserting the error to be considered by an
appellate court. see White v. White, ante p. 43, 709 n.W.2d 325
(2006). thus, we need not address this issue further.

[13,14] for the reasons above, we find merit in the state’s
exception to the district court’s ruling. disposition of the case is
therefore governed by neb. rev. stat. § 29-2316 (Cum. supp.
2004). It provides:

the judgment of the court in any action taken pursuant
to section 29-2315.01 shall not be reversed nor in any man-
ner affected when the defendant in the trial court has been
placed legally in jeopardy, but in such cases the decision of
the appellate court shall determine the law to govern in any
similar case which may be pending at the time the decision
is rendered or which may thereafter arise in the state. When
the decision of the appellate court establishes that the final
order of the trial court was erroneous and the defendant had
not been placed legally in jeopardy prior to the entry of
such erroneous order, the trial court may upon application
of the prosecuting attorney issue its warrant for the rearrest
of the defendant and the cause against him or her shall
thereupon proceed in accordance with the law as deter-
mined by the decision of the appellate court.

the application of § 29-2316 turns on whether the defendant has
been placed in jeopardy by the trial court, not by whether the
double Jeopardy Clause bars further action. Compare State v.
Furrey, 270 neb. 965, 708 n.W.2d 654 (2006) (noting that con-
stitutional double Jeopardy Clause bars retrial in criminal pros-
ecution only where (1) jeopardy has attached in prior criminal
proceeding, (2) defendant is being retried for same offense pros-
ecuted in that prior proceeding, and (3) prior proceeding has ter-
minated jeopardy), with § 29-2316 (requiring only that defend-
ant be placed in jeopardy). see, also, State v. Contreras, 268
neb. 797, 688 n.W.2d 580 (2004), and State v. Falcon, 260 neb.
119, 615 n.W.2d 436 (2000) (asking only whether jeopardy
attached). thus, even though modifying a sentence on review
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does not violate double jeopardy, under § 29-2316, that is not
the inquiry. see Monge v. California, 524 U.s. 721, 118 s. Ct.
2246, 141 L. ed. 2d 615 (1998) (stating that guarantee against
double jeopardy neither prevents prosecution from seeking
review of sentence nor restricts length of sentence imposed upon
retrial after defendant’s successful appeal in noncapital cases).
Instead, we look to whether jeopardy attached.

[15] Jeopardy attaches (1) in a case tried to a jury, when the
jury is impaneled and sworn; (2) when a judge, hearing a case
without a jury, begins to hear evidence as to the guilt of the de -
fendant; or (3) at the time the trial court accepts the defendant’s
guilty plea. see, State v. Marshall, 269 neb. 56, 690 n.W.2d 593
(2005); State v. Thomas, 262 neb. 138, 629 n.W.2d 503 (2001).
In this case, jeopardy attached when the county court accepted
vasquez’ guilty plea. thus, under § 29-2316, the district court’s
judgment cannot be reversed or affected in any way. this is true
even though the district court erred by modifying the county
court’s sentence. although this court could modify the district
court’s sentence if this appeal had been brought under neb. rev.
stat. § 29-2320 (Cum. supp. 2004), the Legislature specifically
limited this court’s authority to do so under § 29-2316.

yet, we note that the state did not and could not bring these
proceedings under § 29-2320. Under § 29-2320, a prosecuting
attorney may appeal sentences imposed in felony cases when
he or she reasonably believes the sentence is excessively lenient.
Under neb. rev. stat. § 29-2323 (reissue 1995), this court may
set aside an excessively lenient sentence and either impose a
greater sentence or remand the cause.

[16] however, under § 29-2316, we have no such power.
as previously stated, absent specific statutory authorization, the
state, as a general rule, has no right to appeal an adverse rul-
ing in a criminal case. In re Interest of Sean H., ante p. 395, 711
n.W.2d 879 (2006). In this context, the Legislature provided
two avenues for such reviews: exception proceedings and exces-
sively lenient sentence appeals. as stated above, this court’s
authority to affect a judgment prompting exception proceedings
is limited when jeopardy has attached. further, the Legislature
specifically chose to exempt misdemeanor sentences from exces-
sive leniency re view. It is not within the province of the courts
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to read a meaning into a statute that is not there or to read any-
thing direct and plain out of a statute. K N Energy v. Village of
Ansley, 266 neb. 164, 663 n.W.2d 119 (2003). accordingly, we
are powerless to affect the district court’s erroneous sentence
modification.

to summarize, because jeopardy attached when the county
court accepted vasquez’ guilty plea, our decision does not affect
her but determines the law in any similar cases now pending or
that may subsequently arise.

vasQUeZ’ Cross-appeaL

[17] We next consider vasquez’ cross-appeal. vasquez con-
tends jurisdiction exists because the state timely filed notice of
appeal and because she properly asserted her cross-appeal under
neb. Ct. r. of prac. 9d(4) (rev. 2001). neb. Ct. r. of prac. 1(e)
(rev. 2000) governs cross-appeals, stating that “[t]he proper fil-
ing of an appeal shall vest in an appellee the right to a cross-
appeal against any other party to the appeal. the cross-appeal
need only be asserted in the appellee’s brief as provided by rule
9d(4).” further, rule 9d(4) provides:

Where the brief of appellee presents a cross-appeal, it shall
be noted on the cover of the brief and it shall be set forth
in a separate division of the brief. this division shall be
headed “brief on Cross-appeal” and shall be prepared
in the same manner and under the same rules as the brief
of appellant.

but as a general rule, the right to appeal in a criminal case can
only be exercised by the party to whom it is given, and only a
person aggrieved by a judgment may appeal from it. see State v.
Sports Couriers, Inc., 210 neb. 168, 313 n.W.2d 447 (1981).

the state initiated this appellate proceeding by filing an ex -
ception to the district court’s sentence modification; vasquez
then asserted a cross-appeal, arguing that the court could not
enhance her sentence using her prior convictions. neb. rev.
stat. § 25-1912 (Cum. supp. 2004) requires an appellant to file
a notice of appeal within 30 days after the court renders the
judgment appealed from. vasquez filed no such notice and did
nothing to pursue this issue until the state filed its exception
proceeding. While vasquez generally complied with this court’s
rules for cross-appeals, we cannot allow criminal defendants to
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circumvent the Legislature’s appellate procedures in this way.
We conclude that a criminal defendant cannot assert a cross-
appeal in an exception proceeding.

ConCLUsIon
for the reasons stated above, we sustain the state’s exception

and dismiss vasquez’ cross-appeal.
exCeptIon sUstaIned, and

Cross-appeaL dIsmIssed.

In re GUardIanshIp and ConservatorshIp of

karIn p., an InCapaCItated person.
John p., appeLLee, v. paULa p., appeLLant.

716 n.W.2d 681

filed June 30, 2006.    no. s-05-1056.

1. Estates: Appeal and Error. an appellate court reviews probate cases for error

appearing on the record made in the county court.

2. Judgments: Appeal and Error. When reviewing a judgment for errors appearing on

the record, the inquiry is whether the decision conforms to the law, is supported by

competent evidence, and is neither arbitrary, capricious, nor unreasonable.

3. Guardians and Conservators. pursuant to neb. rev. stat. § 30-2620 (Cum. supp.

2004), a full guardianship may be established if the probate court finds by clear and

convincing evidence that a full guardianship is necessary for the care of the incapac-

itated person.

4. ____. In guardianship proceedings, when two persons have equal priority, the

nebraska probate Code directs the court to appoint the person “best qualified to

serve” as guardian.

5. ____. a rationale behind guardianship and conservatorship proceedings is to promote

the best interests of the incapacitated person.

6. Guardians and Conservators: Visitation. placing the establishment of a visitation

schedule in the guardian is anticipated by the statutory duties assigned to a guardian

with full powers.

7. ____: ____. placing the establishment of visitation in the guardian is not an unautho-

rized delegation of judicial authority.

8. Attorney Fees: Appeal and Error. a trial court’s decision awarding or denying attor-

ney fees will be upheld on appeal absent an abuse of discretion.

9. Guardians Ad Litem: Fees: Appeal and Error. In considering a trial court’s order

concerning the payment of guardian ad litem fees, the allowance, amount, and alloca-

tion of guardian ad litem fees is a matter within the initial discretion of a trial court,

involves consideration of the equities and circumstances of each particular case, and

will not be set aside on appeal in the absence of an abuse of discretion by the trial court.
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10. Judges: Words and Phrases. a judicial abuse of discretion exists when a judge,

within the effective limits of authorized judicial power, elects to act or refrains from

acting, but the selected option results in a decision which is untenable and unfairly

deprives a litigant of a substantial right or a just result in matters submitted for dispo-

sition through a judicial system.

appeal from the County Court for Lancaster County: JaCk b.
LIndner, Judge. affirmed.

diane b. metz for appellant.

Chad L. bowman, of bowman & krieger, attorneys at Law,
for appellee.

hendry, C.J., WrIGht, ConnoLLy, Gerrard, stephan,
mCCormaCk, and mILLer-Lerman, JJ.

mILLer-Lerman, J.
natUre of Case

John p. filed a petition in the county court for Lancaster
County to have a guardian and conservator appointed for his
adult daughter, karin p. In his petition, John nominated himself
to serve as karin’s guardian and conservator, claiming he had
priority for appointment because he was karin’s natural father
and had been her custodial parent until she reached the age of
majority. paula p., karin’s mother and John’s former wife, filed
an objection and cross-petition in which she, inter alia, objected
to the appointment of a guardian for karin; alleged that if a
guardian was appointed, the guardianship should be a limited
guardianship; and asserted that if a guardian was appointed, she
should serve as guardian. following an evidentiary hearing, the
county court found that karin needed a guardian and conserva-
tor. the court further determined that karin’s guardian needed
full, rather than limited, powers. the court found that John was
“best qualified” to serve as karin’s guardian and appointed John
as karin’s permanent guardian and conservator. paula appeals,
claiming that the county court erred in establishing a full, rather
than a limited, guardianship for karin; in finding that John was
“best qualified” to serve as karin’s guardian; in failing to estab-
lish a regular visitation schedule between karin and paula; and
in ordering paula to pay certain attorney and guardian ad litem
fees. We conclude that under the facts of this case, the county
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court did not err in establishing a full guardianship for karin and
in appointing John as karin’s guardian. We further conclude that
given John’s guardianship powers, the county court did not err
in declining to establish a specific visitation schedule between
karin and paula. finally, we conclude that given the record in
this case, the county court did not err in ordering paula to pay
certain attorney and guardian ad litem fees. We affirm.

statement of faCts
karin is the daughter of John and paula. she was born on

may 5, 1985. John and paula were divorced in 1994, and John
was awarded physical custody of karin, subject to paula’s right
of visitation.

the record on appeal details an extensive history of disagree-
ments between John and paula as to karin’s upbringing. In sum-
mary, John and paula have repeatedly disagreed as to karin’s
mental, physical, and functional abilities. the record reflects
that karin suffers from generalized anxiety disorder; pervasive
developmental disorder, not otherwise specified; and borderline
intellectual functioning. a psychological evaluation performed
on karin in december 2003 and January 2004, a copy of which
is in the record, indicates that karin has a “mildly delayed ver-
bal ability, nonverbal ability in the borderline range, academic
achievement generally in the mildly delayed to borderline range,
and oral language skills in the borderline range.” the same psy-
chological evaluation reflects that

karin has not developed peer relationships appropriate to
her developmental level, has difficulties with social and
emotional reciprocity, displays an impairment in her abil-
ity to initiate or sustain conversation with others, and dis-
plays some repetitive verbal behavior. she [has] difficulty
coping with change.

according to the evaluation, “karin’s difficulties are further com-
promised by her cognitive skill level and receptive and expressive
language deficits, which impact her comprehension of communi-
cation and instruction and her skill for responding appropriately
during interactions.”

karin attended public school in Lincoln, nebraska, where she
was enrolled in both mainstream and special education classes.
In early 2004, while karin was in 12th grade, John and paula,
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together with several of karin’s teachers, karin’s speech patholo-
gist, and the head of the special education department, attended an
individualized education program (Iep) meeting to assess karin’s
educational progress and goals. during the meeting, the profes-
sionals involved believed that karin’s participation following
high school in a program referred to as “vocational opportunity
in Community experience” (voICe) was indicated. voICe is an
educational program designed to provide training for 18- to 21-
year-old students who have not yet received their high school
diplomas and have disabilities. at the end of the program, quali-
fied students receive their diplomas.

In summary, John believed that the voICe program would
improve karin’s skills to live and work independently. paula was
opposed to karin’s participation in the voICe program. although
paula acknowledged that karin had certain disabilities, paula
believed that karin essentially functioned socially and develop -
mentally similar to persons her same age. paula wanted karin
to receive her diploma in the spring of 2004, rather than wait for
the completion of the voICe program, and thereafter enroll in
metropolitan Community College in omaha, nebraska.

on may 5, 2004, John filed a petition seeking the establish-
ment of a guardianship and conservatorship for karin. In his pe -
tition, in addition to setting forth the nature of karin’s disabili-
ties, John alleged, inter alia, that a guardianship was necessary
because “paula . . . who is in denial of [karin’s] borderline
Intellectual functioning, will prevent [karin] from qualifying for
the special vocational training she needs and is entitled to receive
from the Lincoln public schools through twenty-one (21) years
of age.” paula filed an objection and cross-petition, in which she,
inter alia, objected to the appointment of a guardian for karin;
alleged that if a guardian was appointed, the guardianship should
be a limited guardianship; and alleged that if a guardian was
appointed, she should serve as guardian.

following the filing of John’s petition, the county court ap -
pointed John to serve as karin’s temporary guardian and conser-
vator. the court also appointed an attorney for karin. on July 20,
2004, karin’s court-appointed attorney filed a motion to with-
draw, stating in the motion that karin “no longer requests repre-
sentation” and that “it is no longer in the best interest of [karin]
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for continued representation.” the county court sustained the
motion to withdraw. Without seeking court approval, paula sub-
sequently retained another attorney to represent karin. as a
result of an objection raised by karin’s new attorney, karin’s
longtime guardian ad litem was removed, and the county court
appointed a successor to serve as karin’s guardian ad litem dur-
ing the guardianship and conservatorship proceedings.

John’s petition and paula’s objection and cross-petition came
on for an evidentiary hearing beginning on January 6, 2005.
a total of nine witnesses testified over the course of the 3-day
hearing, and numerous exhibits were received into evidence. on
august 2, the county court entered its order establishing a guard-
ianship and conservatorship for karin. the court determined that
both John and paula had equal statutory priority for appointment,
found that John was “best qualified” to serve, and appointed
John to be karin’s permanent conservator and guardian with full
statutory powers, subject to the conditions that John ensure that
karin receive regular counseling and, further, that John establish
a regular visitation schedule between karin and paula, provided
that visitation was in karin’s best interests. the county court
ordered the parties to split the guardian ad litem fees and ordered
paula to pay karin’s attorney fees. paula appeals from the county
court’s order.

We note that on appeal, paula does not challenge the county
court’s establishment of a conservatorship for karin or the county
court’s appointment of John as karin’s conservator. accordingly,
we do not consider rulings relative to the conservatorship.

additional facts will be set forth below where pertinent to our
analysis.

assIGnments of error
on appeal, paula assigns four errors, which we restate as three.

paula claims, restated, that the district court erred (1) in estab-
lishing a full, rather than a limited, guardianship for karin and
in finding John was “best qualified” to serve as karin’s guardian;
(2) in failing to establish and schedule court-ordered visitation
between karin and paula; and (3) in failing to order that John
share in paying karin’s attorney fees and in ordering paula to pay
one-half of the guardian ad litem fees.

In re GUardIanshIp & ConservatorshIp of karIn p. 921

Cite as 271 neb. 917



stanDarDs oF reVIeW
[1,2] an appellate court reviews probate cases for error appear-

ing on the record made in the county court. In re Guardianship
& Conservatorship of Donley, 262 neb. 282, 631 n.W.2d 839
(2001). When reviewing a judgment for errors appearing on the
record, the inquiry is whether the decision conforms to the law,
is supported by competent evidence, and is neither arbitrary,
capricious, nor unreasonable. Stover v. County of Lancaster, ante
p. 107, 710 n.W.2d 84 (2006).

anaLYsIs
The County Court Did Not Err in Establishing a Full, Rather Than
a Limited, Guardianship for Karin and in Concluding That John
Is “best qualified,” Pursuant to Neb. Rev. Stat. § 30-2627(c)
(Cum. Supp. 2004), to Serve as Karin’s Guardian.

on appeal, paula admits that based on “the testimony of the
experts in this case . . . a guardianship . . . was necessary or
desirable as the least restrictive alternative available for provid-
ing continuing care or supervision of karin.” brief for appellant
at 23. although paula does not dispute that a guardianship is
appropriate for karin, paula claims that a limited guardianship
would have been more suitable and that paula, rather than John,
was better qualified to act as karin’s guardian.

With regard to the establishment of a limited or full guard-
ianship, neb. rev. stat. § 30-2620 (Cum. supp. 2004) sets forth
the probate court’s general power to appoint a guardian. It pro-
vides, in relevant part, as follows:

the court may appoint a guardian if it is satisfied by
clear and convincing evidence that the person for whom a
guardian is sought is incapacitated and that the appoint-
ment is necessary or desirable as the least restrictive alter-
native available for providing continuing care or supervi-
sion of the person alleged to be incapacitated. If the court
finds that a guardianship should be created, the guardian-
ship shall be a limited guardianship unless the court finds
by clear and convincing evidence that a full guardianship
is necessary.

In the instant case, the county court found by clear and con-
vincing evidence that karin was incapacitated and that the
appointment of a guardian was desirable in order to provide
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“protective care” for karin. the county court also found that
given the evidence, a full, rather than a limited, guardianship for
karin was required. as noted above, paula does not dispute that
karin needs the supervision of a guardian. paula contends, how-
ever, that there was not clear and convincing evidence presented
that a full guardianship was more appropriate for karin. We dis-
agree. the record contains evidence regarding karin’s capabili-
ties, and given this record, we conclude that the court did not err
in finding by clear and convincing evidence that a full guardian -
ship for karin was necessary.

the record on appeal contains the testimony of Lorrie bryant,
ph.d., a clinical psychologist who had been providing therapy
to karin since 1999. bryant testified during the hearing con-
cerning karin’s condition and her abilities. according to bryant,
at the time of the guardianship hearing, karin was not function-
ally able to find a place to live or to enter into a lease agreement
for housing, to arrange for medical care for herself, to under-
stand or be able to give necessary consents and releases relative
to herself, to apply for governmental assistance, to enter into
contracts, or to receive and manage money.

moreover, the record contains copies of a report and a sup-
plemental report prepared by the successor guardian ad litem. In
her report, dated January 4, 2005, the successor guardian ad
litem stated “karin exhibits severe qualitative deficits in recip-
rocal social interaction” and “marked qualitative deficits in ver-
bal and nonverbal communication and in imaginative activity.”
as a result, the successor guardian ad litem stated that “karin’s
disabilities have resulted in: marked restriction of activities of
daily living; severe difficulties in maintaining social function-
ing; and, marked difficulties in maintaining concentration, per-
sistence and pace.” by way of example, the guardian ad litem
reported that karin could not follow “simple illustrated cooking
instructions (add water, mix, bake)” on a boxed meal. the suc-
cessor guardian ad litem also reported a situation when karin
missed the bus at her high school. karin was unable to devise an
alternative means to get home, and when a school administrator
offered to take karin home, karin had difficulty giving the
administrator directions to her home. In her report, the succes-
sor guardian ad litem stated that she
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does not believe this is a case in which is it appropriate to
limit the . . . Guardian’s powers in the manner requested by
the Cross-petition. karin’s disability broadly affects her
ability to make decisions that are in her best interest. . . .
the Guardian ad Litem recommends the appointment of
a . . . Guardian with full statutory powers.

In her supplemental report, dated June 6, 2005, the successor
guardian ad litem stated that she “continues to believe karin . . .
is in need of a . . . Guardian with full statutory powers.”

[3] pursuant to § 30-2620, a full guardianship may be estab-
lished if the probate court finds by clear and convincing evi-
dence, as it did in this case, that a full guardianship is necessary
for the care of the incapacitated person. an appellate court re -
views probate cases for error appearing on the record made in the
county court. In re Guardianship & Conservatorship of Donley,
262 neb. 282, 631 n.W.2d 839 (2001). based upon our review of
the record in this case, we conclude that the county court’s deci-
sion to appoint a guardian with full guardianship powers con-
forms to the law, is supported by competent evidence, and is nei-
ther arbitrary, capricious, nor unreasonable, see Stover v. County
of Lancaster, ante p. 107, 710 n.W.2d 84 (2006), and we con-
clude the county court did not err in finding that a full guardian-
ship was necessary.

paula also contends that the county court erred in failing to
appoint her, rather than John, as karin’s guardian. neb. rev.
stat. § 30-2627 (Cum. supp. 2004) sets forth the requisites for
who may serve as a guardian. With certain exceptions not rele-
vant here, § 30-2627(a) provides that “[a]ny competent person
or a suitable institution may be appointed guardian of a person
alleged to be incapacitated . . . .” section 30-2627(b) sets forth
the priorities for the appointment of a guardian and provides
as follows:

persons who are not disqualified [elsewhere in this statute]
and who exhibit the ability to exercise the powers to be
assigned by the court have priority for appointment as
guardian in the following order:

(1) a person nominated most recently by one of the fol-
lowing methods:
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(i) a person nominated by the incapacitated person in a
power of attorney or a durable power of attorney;

(ii) a person acting under a power of attorney or durable
power of attorney; or

(iii) a person nominated by an attorney in fact who is
given power to nominate in a power of attorney or a durable
power of attorney executed by the incapacitated person;

(2) the spouse of the incapacitated person;
(3) an adult child of the incapacitated person;
(4) a parent of the incapacitated person, including a

 person nominated by will or other writing signed by a
deceased parent;

(5) any relative of the incapacitated person with whom
he or she has resided for more than six months prior to the
filing of the petition;

(6) a person nominated by the person who is caring for
him or her or paying benefits to him or her.

section 30-2627(c) states that the appointment of a guardian
shall be in the best interests of the incapacitated person and sets
forth the considerations to be taken into account by the court
when selecting a guardian. section 30-2627(c) provides in rele-
vant part: “the court, acting in the best interest of the incapaci-
tated person, may pass over a person having priority and appoint
a person having lower priority or no priority. With respect to
persons having equal priority, the court shall select the person it
deems best qualified to serve.”

[4] Under § 30-2627(b)(4), John and paula have equal prior-
ity to serve as karin’s guardian. When two persons have equal
priority, the nebraska probate Code directs the court to appoint
the person “best qualified to serve” as guardian. § 30-2627(c).
Given the record in this case, we conclude that the county court
did not err in appointing John as karin’s guardian.

the record reflects that prior to the commencement of these
guardianship and conservatorship proceedings, John had been
karin’s custodial parent for more than 10 years, and that while
serving as her custodial parent, John had demonstrated an under-
standing of karin’s abilities and limitations and had provided for
her educational and daily living needs. bryant testified regarding
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instances that illustrated John’s care of karin. based on her tes-
timony, John had a good understanding of karin’s condition.
bryant testified to the effect that John appeared to be attentive to
karin’s needs, that he had a good understanding of karin’s capa-
bilities and special needs, and that he had appropriate expecta-
tions regarding karin. bryant believed and the record shows that
John was working toward karin’s best interests.

barbara Weckman also testified. Weckman is a special edu-
cation teacher. she was karin’s Iep manager for 3 years while
karin attended high school. as an Iep manager, Weckman was
responsible for ensuring that karin received the special educa-
tion services she needed. she was also responsible for assisting
in the development of karin’s Iep plan, which plan set forth
education goals and objectives for karin. Weckman stated that
while karin was in school, Weckman had frequent contact with
John regarding karin. Weckman testified to the effect that John
was attentive to karin’s needs and that he had a good under-
standing of karin’s abilities.

susan hill was karin’s voICe instructor at the time of the
guardianship hearing. hill testified to the effect that she had
observed John in his interactions with karin and that John was
concerned about karin’s well-being, was responsible, and was
attentive to her needs.

the record also contains evidence concerning paula and her
understanding concerning karin’s abilities. the record reflects
that paula is a loving and caring parent. the record further
reflects, however, that paula’s estimation of karin’s capabilities
at the time of the guardianship hearing did not correspond with
the opinions developed by the professionals involved in karin’s
care and education. bryant testified concerning paula’s evalua-
tion of karin’s abilities. In summary, bryant testified to the effect
that paula assessed karin’s “adaptive behaviors” and her daily
living, communication, and self-care skills “higher than other
evaluation data would suggest.”

Weckman testified regarding a 2004 Iep meeting held at the
high school, the purpose of which was to determine karin’s edu-
cation plan after high school. during the meeting, Weckman, as
well as the head of the special education department, karin’s
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speech pathologist, and John, all agreed that karin should partic-
ipate in the voice program as the next step in her education.
paula, however, disagreed with the voice plan and wanted karin
to go directly to Metropolitan community college. Weckman es -
sentially testified that in her opinion, karin was not capable of
succeeding in a community college setting.

finally, the successor guardian ad litem noted that paula
had unrealistic expectations concerning karin’s abilities. in her
January 4, 2005, report, the successor guardian ad litem stated
that paula

still has difficulty recognizing karin’s limitations. in the
course of my investigation i have come to the opinion that
foregoing the opportunities provided by the voice  program
[and instead] “main-streaming” karin into the community
college classes . . . would be imprudent; i do not believe
karin is capable of successfully performing in a community
college environment at this point. i am also concerned that
[paula] reported to me that she has allowed karin to stay out
“until midnight” with same-age peers; i believe this puts a
young woman like karin in danger.

in her supplemental report, the successor guardian ad litem rec-
ommended that John, rather than paula, be appointed karin’s
guardian.

the record reflects that John has developed experience in
 caring for karin in the 10 years that he has had custody of
karin. numerous witnesses testified as to John’s care for karin.
Moreover, John’s appointment as guardian was supported by the
successor guardian ad litem. the county court’s decision nam-
ing John as karin’s guardian conforms to the law, is supported
by competent evidence, and is neither arbitrary, capricious, nor
unreasonable. given the evidence presented in this case, we
 cannot say that the county court erred in concluding that John
was “best qualified” to serve as karin’s guardian. paula’s first
assignment of error is without merit.

The County Court Did Not Err in Declining to Establish and
Schedule Court-Ordered Visitation Between Karin and Paula.

on appeal, paula claims that the county court erred when it
declined to establish a specific visitation schedule between karin
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and paula. paula asserts that a visitation schedule similar to the
schedule that had been entered following the dissolution of John
and paula’s marriage would be appropriate. We conclude that
paula’s assignment of error is without merit.

[5] as noted above, the county court named John as karin’s
guardian, with full powers, subject to the requirement that John
establish a visitation schedule for karin and her mother, “[p]ro -
vided it is in karin’s best interest[s].” the court’s order is con-
sistent with the statutory grant to John of full guardianship
 powers and with the statute governing the general powers of a
guardian. see neb. rev. stat. § 30-2628(2) (Cum. supp. 2004)
(stating that guardian “shall make provision for the care, com-
fort, and maintenance of [the] ward”). moreover, the court’s
order is consistent with the rationale behind guardianship and
conservatorship proceedings to promote the best interests of the
incapacitated person. Compare In re Guardianship of Donley,
262 neb. 282, 289, 631 n.W.2d 839, 844 (2001) (noting that “an
action to appoint a conservator is not an adversarial proceeding,
but, rather, is a proceeding to promote the best interests of the
person for whom the conservatorship is sought”).

[6,7] In analyzing paula’s assignment of error relating to vis-
itation, we believe that placing the establishment of a visitation
schedule in the guardian is anticipated by the statutory duties
assigned to John as a guardian with full powers. We further be -
lieve that placing the establishment of visitation in the guardian
is not an unauthorized delegation of judicial authority. Compare
Ensrud v. Ensrud, 230 neb. 720, 433 n.W.2d 192 (1988) (in
 dissolution action, order authorizing child support office to set
visitation is delegation of judicial authority unauthorized by
nebraska statute); Deacon v. Deacon, 207 neb. 193, 200-01,
297 n.W.2d 757, 762 (1980) (in action involving disputes re -
garding frequency and duration of parental visitation privileges
subsequent to marital dissolution, order conferring authority on
psychologist to determine visitation is “an unlawful delegation
of the trial court’s duty . . . to determine questions of . . . vis -
itation”), disapproved on other grounds, Gibilisco v. Gibilisco,
263 neb. 27, 637 n.W.2d 898 (2002); Lautenschlager v.
Lautenschlager, 201 neb. 741, 272 n.W.2d 40 (1978) (in dis -
solution action, visitation agreements and stipulations pursuant

928 271 nebraska reports



to statute remain subject to court approval throughout minority
of child).

the record in this case shows that John intends to permit vis-
itation between karin and paula and that he had proposed a vis-
itation schedule during these proceedings. consistent with the
order of appointment, if paula disputes the visitation schedule
established by John because it is not in karin’s best interests,
paula can apply to the court for a change in guardianship on the
basis that John is not acting in karin’s best interests. We con-
clude that the county court’s order with regard to visitation con-
forms to the law, is supported by competent evidence, and is
 neither arbitrary, capricious, nor unreasonable. paula’s second
assignment of error is without merit.

The County Court Did Not Err in Declining to Order John to
Share in the Cost of Karin’s Attorney Fees and in Ordering
Paula to Pay One-Half of the Guardian Ad Litem Fees.

for her third assignment of error, paula challenges the county
court’s order regarding the payment of attorney and guardian ad
litem fees. We conclude this assignment of error is without merit.

With regard to the payment of appointed attorney and guard-
ian ad litem fees in guardianship and conservatorship proceed-
ings, neb. rev. stat. § 30-2620.01 (cum. supp. 2004) provides,
in relevant part, as follows:

the reasonable fees and costs of an attorney, a guardian
ad litem, a physician, and a visitor appointed by the court for
the person alleged to be the incapacitated shall be allowed,
disallowed, or adjusted by the court and may be paid from
the estate of the ward if the ward possesses an estate or, if
not, shall be paid by the county in which the proceedings are
brought or by the petitioner as costs of the action.

[8-10] We have stated that a trial court’s decision awarding
or denying attorney fees will be upheld on appeal absent an
abuse of discretion. Simon v. City of Omaha, 267 neb. 718, 677
n.W.2d 129 (2004). in considering a trial court’s order concern-
ing the payment of guardian ad litem fees, we have noted that
the allowance, amount, and allocation of guardian ad litem fees
is a matter within the initial discretion of a trial court, involves
consideration of the equities and circumstances of each particu-
lar case, and will not be set aside on appeal in the absence of an
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abuse of discretion by the trial court. see Smith v. Smith, 222
neb. 752, 386 n.W.2d 873 (1986). a judicial abuse of discretion
exists when a judge, within the effective limits of authorized
judicial power, elects to act or refrains from acting, but the
selected option results in a decision which is untenable and
unfairly deprives a litigant of a substantial right or a just result
in matters submitted for disposition through a judicial system.
State ex rel. Jacob v. Bohn, ante p. 424, 711 n.W.2d 884 (2006).

With regard to karin’s attorney fees, the record reflects that
karin had court-appointed counsel, whose representation was
later terminated. the record further reflects that paula personally
hired an attorney to represent karin and failed to seek further
court-appointed counsel for karin. Given this record, we con-
clude that the county court did not abuse its discretion in refus-
ing to order John to share in the payment of karin’s attorney fees.

With regard to the guardian ad litem fees, as noted by the
county court in its order, John filed the petition in this case, and
paula filed a cross-petition. In this regard, we consider John and
paula each as a “petitioner” pursuant to § 30-2620.01. Given the
record in this case, we conclude that the county court did not
abuse its discretion in ordering John and paula, in accordance
with § 30-2620.01, to each pay one-half of the guardian ad litem
fees. accordingly, we find no merit to this assignment of error.

ConCLUsIon
for the reasons stated above, we affirm the county court’s

order establishing a full guardianship and conservatorship for
karin, naming John as karin’s permanent guardian and con -
servator, and ordering paula to pay certain attorney and guard-
ian ad litem fees. We also affirm the county court’s refusal to
enter a specific visitation schedule between karin and paula.
accordingly, we affirm the county court’s order in this case in
its entirety.

affIrmed.
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Huy le aNd Melissa le, iNdividually aNd as pareNts of

tHaNH le, appellaNts, v. tHoMas lautrup, appellee.
716 N.W.2d 713

filed July 7, 2006.    No. s-04-743.

1. Constitutional Law: Statutes: Appeal and Error. Whether a statute is constitutional

is a question of law; accordingly, the Nebraska supreme Court is obligated to reach a

conclusion independent of the decision reached by the court below. 

2. Equal Protection: Statutes: Proof. the party attacking a statute as violative of equal

protection has the burden to prove that the classification violates the equal protection

Clause. 

3. Equal Protection: Statutes. the principle of equal protection guarantees that similar

persons will be dealt with similarly by the state, but does not foreclose the state from

classifying persons or from differentiating one class from another when enacting leg-

islation. the equal protection guarantee simply keeps governmental decisionmakers

from treating differently persons who are in all relevant aspects alike. 

4. ____: ____. in an equal protection challenge, when a fundamental right or suspect

classification is not involved, the act is a valid exercise of police power if the act is

rationally related to a legitimate governmental purpose. 

5. Equal Protection. under the rational basis test, the equal protection Clause is satis-

fied as long as there is (1) a plausible policy reason for the classification, (2) the leg-

islative facts on which the classification is apparently based may rationally have been

considered to be true by the governmental decisionmaker, and (3) the relationship of

the classification to its goal is not so attenuated as to render the distinction arbitrary

or irrational. 

6. Equal Protection: Legislature: Statutes. in the context of equal protection, when

the legislature seeks to inaugurate reforms in the area of economics or social welfare,

it need not choose between attacking every aspect of the problem or not attacking the

problem at all. instead, it is sufficient if the action taken is rationally based and free

from invidious discrimination. 

7. Equal Protection: Statutes. in economics and social welfare, a statute does not vio-

late the equal protection Clause merely because the classifications made by its laws

are imperfect. the fact that other legislative classification schemes could have been

selected does not mean that the scheme chosen is constitutionally infirm. 

8. Constitutional Law: Legislature: Statutes: Presumptions: Appeal and Error.

in every constitutional challenge, there attaches the presumption that all acts of the

legislature are constitutional, with all reasonable doubts resolved in favor of consti-

tutionality. in reviewing a statute, the Nebraska supreme Court does not pass judg-

ment on the wisdom or the necessity of the legislation or whether the statute is based

upon assumptions which are scientifically substantiated. even misguided laws may

nevertheless be constitutional. 

9. Constitutional Law: Statutes: Special Legislation. the focus of the prohibition

against special legislation is the prevention of legislation which arbitrarily benefits or

grants “special favors” to a specific class. a legislative act constitutes special legis-

lation if (1) it creates an arbitrary and unreasonable method of classification or (2) it

creates a permanently closed class.
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HeNdry, C.J., WriGHt, CoNNolly, Gerrard, stepHaN,
MCCorMaCk, and Miller-lerMaN, JJ.

Miller-lerMaN, J.
Nature of Case

thanh le was injured in a one-vehicle accident. the vehicle
was driven by thanh’s grandfather, thomas lautrup. thanh’s
parents, Huy le and Melissa le, filed a negligence action
against lautrup in the district court for douglas County. in their
petition, the les challenged the constitutionality of Nebraska’s
guest statute, Neb. rev. stat. § 25-21,237 (reissue 1995), which
limited lautrup’s liability to damage caused by his gross negli-
gence or intoxication. intoxication was not an issue in this case.

the district court rejected the les’ challenge to the constitu-
tionality of § 25-21,237 and, in response to lautrup’s demurrer,
dismissed the les’ theories of recovery based on simple negli-
gence. the action went to trial on the sole remaining theory of
gross negligence, and the jury found in lautrup’s favor. the les
appeal. We conclude that the district court did not err in reject-
ing the les’ challenge to the constitutionality of § 25-21,237,
and we affirm.

stateMeNt of faCts
on June 20, 2001, thanh le, then 15 years old, was a passen-

ger in the back seat of a vehicle driven by lautrup. lautrup and
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thanh were returning to omaha, Nebraska, from a family fish-
ing and camping trip at Calamus lake near burwell, Nebraska.
While driving on Highway 91 in platte County, Nebraska,
lautrup’s vehicle drifted off the right side of the highway and
the right wheels of the vehicle left the paved surface. lautrup
attempted to correct his course, but the right wheels hit the edge
of the pavement, causing lautrup to lose control of the vehicle
and causing the vehicle to roll. thanh was thrown from the vehi-
cle and was injured. police investigators determined that lautrup
had not been drinking, that he had not fallen asleep, and that he
was not speeding prior to the accident, but that a momentary inat-
tention on lautrup’s part contributed to the accident. at the time
of the accident, neither thanh nor his parents lived with lautrup
nor were they financially supported by lautrup.

the les filed an action against lautrup on february 21, 2002.
in an amended petition, the les set forth three theories of recov-
ery: (1) negligence in the operation of the vehicle, (2) gross neg-
ligence within the meaning of § 25-21,237, and (3) negligence
in failing to ensure that thanh was properly secured by a seat-
belt. the les alleged in their petition that lautrup’s liability
could be predicated on negligence without the need to prove
gross negligence under § 25-21,237 because § 25-21,237 was
unconstitutional to the extent it pertained to the grandparent-
grandchild relationship.

section 25-21,237, as amended in 1981, controls this case.
section 25-21,237 provides:

the owner or operator of a motor vehicle shall not be
liable for any damages to any passenger or person related
to such owner or operator as spouse or within the second
degree of consanguinity or affinity who is riding in such
motor vehicle as a guest or by invitation and not for hire,
unless such damage is caused by (1) the driver of such
motor vehicle being under the influence of intoxicating liq-
uor or (2) the gross negligence of the owner or operator in
the operation of such motor vehicle.

for the purpose of this section, the term guest is hereby
defined as being a person who accepts a ride in any motor
vehicle without giving compensation therefor but shall not
be construed to apply to or include any such passenger in a
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motor vehicle being demonstrated to such passenger as a
prospective purchaser. relationship by consanguinity or af -
finity within the second degree shall include parents, grand-
parents, children, grandchildren, and brothers and sisters.
should the marriage of the driver or owner be terminated by
death or dissolution, the [affinal] relationship with the blood
kindred of his or her spouse shall be deemed to continue.

lautrup demurred to the two theories of recovery based on
 simple negligence and argued that recovery on such basis was
barred by § 25-21,237. the les responded to the demurrer by
arguing that § 25-21,237 was unconstitutional. the district court
concluded that § 25-21,237 was constitutional and that it pre-
vented recovery on the basis of simple negligence. the court
therefore dismissed those theories of recovery based on simple
negligence. the case proceeded to trial solely on the basis of
gross negligence. the jury found in favor of lautrup. the les
appeal.

assiGNMeNts of error
the les assert that the district court erred in failing to find

§ 25-21,237 to be unconstitutional and in dismissing their theo-
ries of recovery based on simple negligence.

staNdard of revieW
[1] Whether a statute is constitutional is a question of law;

accordingly, the Nebraska supreme Court is obligated to reach a
conclusion independent of the decision reached by the court
below. Ptak v. Swanson, ante p. 57, 709 N.W.2d 337 (2006).

aNalysis
the les assert that § 25-21,237 is unconstitutional and that

the district court erred when it concluded that their theories of
recovery based on simple negligence must be dismissed and that
they were required to prove gross negligence by lautrup in
order to succeed on their petition. We conclude that the les have
failed to establish that § 25-21,237 is unconstitutional and that
therefore, the district court did not err when it concluded that
§ 25-21,237 was not unconstitutional and dismissed their theo-
ries of recovery based on simple negligence.

the guest statute, as amended in 1981 and found at
§ 25-21,237, controls this case. in Botsch v. Reisdorff, 193 Neb.

934 271 Nebraska reports



165, 226 N.W.2d 121 (1975), this court rejected a constitu -
tional challenge to an earlier version of the guest statute which
was then codified at Neb. rev. stat. § 39-6,191 (reissue 1974).
prior to the legislature’s amendment of the guest statute in 1981,
this court rejected various invitations to reconsider Botsch and
to declare the guest statute unconstitutional. see, Cushing v.
Bernhardt, 210 Neb. 272, 313 N.W.2d 688 (1981); Beebe v.
Sorensen Sand & Gravel Co., 209 Neb. 559, 308 N.W.2d 829
(1981); Kreifels v. Wurtele, 206 Neb. 491, 293 N.W.2d 407
(1980); Circo v. Sisson, 193 Neb. 704, 229 N.W.2d 50 (1975);
Lubash v. Langemeier, 193 Neb. 371, 227 N.W.2d 405 (1975).

the legislature amended the guest statute in 1981. prior to the
amendment, the statute had pertained to all nonpaying guests;
that is, nonpaying guests were precluded from bringing suit
based on simple negligence. after the amendment, the guest stat-
ute pertained to only nonpaying guests who were related to the
driver within the second degree of consanguinity which was de -
fined to include parents and children, grandparents and grand-
children, and brothers and sisters. in 1998, this court rejected
a constitutional challenge to the post-1981 version of the guest
statute. Coburn v. Reiser, 254 Neb. 495, 577 N.W.2d 289 (1998).

the les argue that Coburn is not controlling because the ques-
tion of constitutionality was not fully explored and was not nec-
essary to the disposition of that case. We recognize that Coburn,
relying on pre-1981 authority, summarily concluded that the
guest statute was not unconstitutional without discussion of the
bases for the challenge in Coburn or the fact that the statute had
been amended subsequent to the time that prior challenges had
been rejected. We therefore believe it would be helpful to con-
sider whether the current guest statute is constitutional in light of
the arguments offered by the les.

on appeal, the les argue that the guest statute violates three
provisions of the Nebraska Constitution: the due process and
equal protection clauses of Neb. Const. art. i, § 3, and the special
privileges and immunities clause of Neb. Const. art. iii, § 18.
Neb. Const. art. i, § 3, provides: “No person shall be deprived of
life, liberty, or property, without due process of law, nor be
denied equal protection of the laws.” Neb. Const. art. iii, § 18,
provides: “the legislature shall not pass local or special laws . . .
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[g]ranting to any corporation, association, or individual any
 special or exclusive privileges, immunity, or franchise whatever.”
We consider the constitutionality of § 25-21,237 under Neb.
Const. art. i, § 3, and art. iii, § 18.

Section 25-21,237 Does Not Violate Neb. Const. art. I, § 3.
[2] although the les assert that the statute violates both the

due process and the equal protection clauses of the Nebraska
Constitution, their arguments focus mainly on the equal protec-
tion aspects of Neb. Const. art. i, § 3, and we therefore focus
our analysis on the equal protection clause. the party attacking
a statute as violative of equal protection has the burden to prove
that the classification violates the equal protection Clause.
Waste Connections of Neb. v. City of Lincoln, 269 Neb. 855, 697
N.W.2d 256 (2005). We conclude that the les have not proved
that § 25-21,237 violates Nebraska’s equal protection clause.

[3,4] the principle of equal protection guarantees that simi-
lar persons will be dealt with similarly by the state, but does not
foreclose the state from classifying persons or from differenti -
ating one class from another when enacting legislation. Waste
Connections of Neb., supra. the equal protection guarantee sim-
ply keeps governmental decisionmakers from treating differently
persons who are in all relevant aspects alike. Id. in an equal pro-
tection challenge, when a fundamental right or suspect classi -
fication is not involved, the act is a valid exercise of police power
if the act is rationally related to a legitimate governmental pur-
pose. Id.

[5] despite the les’ argument that we should apply a higher
standard of scrutiny, we determine that no fundamental right or
suspect classification is involved here and that therefore, the ra -
tional basis test applies. under the rational basis test, the equal
protection Clause is satisfied as long as there is (1) a plausible
policy reason for the classification, (2) the legislative facts on
which the classification is apparently based may rationally have
been considered to be true by the governmental decisionmaker,
and (3) the relationship of the classification to its goal is not so
attenuated as to render the distinction arbitrary or irrational. see
Gourley v. Nebraska Methodist Health Sys., 265 Neb. 918, 663
N.W.2d 43 (2003). the rational relationship standard, as the
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most relaxed and tolerant form of judicial scrutiny under the
equal protection Clause, is offended only if a classification rests
on grounds which are wholly irrelevant to the achievement of
the government’s objectives. Mason v. State, 267 Neb. 44, 672
N.W.2d 28 (2003). When determining whether a rational basis
exists for a legislative classification, courts look to see if any
state of facts can be conceived to reasonably justify the  disparate
treatment which results. Gourley, supra.

applying these standards to the current version of the guest
statute, we conclude that § 25-21,237 does not violate the equal
protection clause of the Nebraska Constitution. in our cases
prior to 1981 concluding that the guest statute was constitutional
under an equal protection analysis, the primary legitimate gov-
ernmental interests behind the guest statute were identified as
“the promotion of hospitality, and the prevention of fraud and
collusion.” Botsch v. Reisdorff, 193 Neb. 165, 170, 226 N.W.2d
121, 126 (1975). in Botsch, this court found a rational relation-
ship between these governmental interests and the guest statute
as it then existed.

in the present case, in response to the les’ challenge, lautrup
acknowledges that hospitality may no longer be an important
interest with respect to the guest statute. instead, lautrup relies
mainly on the objective of prevention of fraud and collusion
as legitimate governmental interests justifying the present ver-
sion of the guest statute. lautrup makes further subsidiary argu-
ments, not repeated here, in support of the constitutionality of
§ 25-21,237. lautrup also notes that because lawsuits based
on intoxication or gross negligence are still permitted under
§ 25-21,237, it cannot be said that all suits between grandparents
and grandchildren are precluded under this statute.

We have reviewed the legislative history of the 1981 amend-
ment to the guest statute. our review of the legislative history of
the 1981 amendment indicates that the prevention of fraud and
collusion, rather than hospitality or any other interest, was the
main stated justification for the legislature to retain the guest
statute with respect to certain relatives when it repealed the stat-
ute as it related to other guests. We have reviewed the current
version of the guest statute and the associated legislative history
and conclude that the statute’s terms are rationally related to
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the stated interest of preventing fraud and collusion. as noted
above, the former version of the guest statute was upheld by this
court as rationally related to the legitimate governmental inter-
est of preventing fraud and collusion. see Botsch, supra. the
current version of the statute differs from the earlier version in
that instead of precluding suits based on simple negligence by
all nonpaying guests, it now precludes suits based on simple
negligence if brought by nonpaying relatives within the second
degree of consanguinity. the group encompassed by the current
statute is a subset of the group encompassed by the previous
guest statute. because the universe of nonpaying guests in gen-
eral has been found rationally related to preventing fraud and
collusion, it logically follows that in the absence of compelling
developments, a rational subset of that universe remains ratio-
nally related to that interest. With respect to the legitimate gov-
ernmental interest of preventing fraud and collusion, the subset
of nonpaying relatives within the second degree of consanguin-
ity is a rational subset of the universe of nonpaying guests. the
legislature could rationally have concluded that close relatives
were more likely than other guests to collude with the driver in
order to perpetrate a fraud. in rejecting an equal protection chal-
lenge to a guest statute that similarly limited its scope to close
relatives, the Court of appeals of indiana noted that in so limit-
ing the scope,

[t]he legislature may have perceived a greater risk of col-
lusive lawsuits among family members, than among mere
acquaintances. also, a jury may be particularly inclined to
indulge in the “robin Hood” tactic of robbing from the
“rich” insurance companies to give to the “poor” victims
where the parties are from the same family.

Davidson, by Floyd v. Davidson, 558 N.e.2d 849, 851 (ind. app.
1990). We conclude that the 1981 amendment of the guest stat-
ute to limit the scope to nonpaying relatives within the second
degree of consanguinity was rationally related to the stated legit-
imate purpose of preventing fraud and collusion.

We note that after reviewing the legislative history of the
1981 amendment, the dissent in this case concludes that the
“only reason” the guest statute was retained as to close relatives
was “because of a political compromise—not because of any
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recognized or asserted classification that is related to a legiti-
mate state interest.” the dissent then cites Distinctive Printing
& Packaging Co. v. Cox, 232 Neb. 846, 443 N.W.2d 566 (1989),
for the proposition that “[p]olitical compromise as a justifica-
tion, in and of itself, simply does not establish that the classifi-
cation is rationally related to a legitimate governmental pur-
pose.” in Distinctive Printing & Packaging Co., we rejected a
party’s argument that “necessary political compromise in and of
itself provides a rational basis for legislative classification.” 232
Neb. at 851, 443 N.W.2d at 571. However, we further noted that
“in determining whether a rational basis exists for a legislative
classification, courts look to see if any state of facts can be con-
ceived to reasonably justify the disparate treatment which
results.” Id. at 852, 443 N.W.2d at 571. We therefore recognized
that legislative classifications are often the result of political
compromise and determined that although political compromise
itself is not a rational basis for legislative classification, a leg-
islative classification that is the result of political compromise
may still be justified by an independent rational basis. as stated
above, we conclude that the 1981 amendment to § 25-21,237
was rationally related to a legitimate governmental purpose, and
evidence that the amendment was in part the result of political
compromise does not alter that conclusion.

[6] the les make various arguments to the effect that the
guest statute is unconstitutional because it does not cover all sit-
uations in which a driver and passenger might collude and it
does not apply to other situations not involving motor vehicles
in which persons might collude to defraud insurance compa-
nies. However, in the context of equal protection, when the
legislature seeks to inaugurate reforms in the area of econom-
ics or social welfare, it need not choose between attacking every
aspect of the problem or not attacking the problem at all. Bergan
Mercy Health Sys. v. Haven, 260 Neb. 846, 620 N.W.2d 339
(2000). instead, it is sufficient if the action taken is rationally
based and free from invidious discrimination. Otto v. Hahn, 209
Neb. 114, 306 N.W.2d 587 (1981). We find no indication that
the legislature’s decision to minimize opportunity for fraud and
collusion by limiting application of the guest statute to certain
relatives was a result of invidious discrimination.
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[7] further, in economics and social welfare, a statute does
not violate the equal protection Clause merely because the clas-
sifications made by its laws are imperfect. Gourley v. Nebraska
Methodist Health Sys., 265 Neb. 918, 663 N.W.2d 43 (2003).
the fact that other legislative classification schemes could have
been selected does not mean that the scheme chosen is constitu-
tionally infirm. Id. as long as the classification scheme chosen
by the legislature rationally advances a reasonable and identi -
fiable governmental objective, a court must disregard the exis-
tence of other methods that other individuals might have pre-
ferred. Id. We do not view the legislature’s actions with respect
to the guest statute as amended in 1981 to be wholly irrele-
vant or unrelated to the stated objectives, and we, therefore, can-
not conclude that the legislature’s actions violated Nebraska’s
equal protection clause.

[8] the les also make various arguments to the effect that
the guest statute is not good public policy. in every constitu-
tional challenge, there attaches the presumption that all acts of
the legislature are constitutional, with all reasonable doubts re -
solved in favor of constitutionality. Otto, supra. in reviewing a
statute, we do not pass judgment on the wisdom or the necessity
of the legislation or whether the statute is based upon assump-
tions which are scientifically substantiated. even misguided laws
may nevertheless be constitutional. Id. therefore, our inquiry
under equal protection analysis is not whether we agree with the
wisdom or necessity of the law, but whether the law is rationally
related to a legitimate governmental interest.

We conclude that the current version of the guest statute is
rationally related to the legitimate governmental interest of pre-
venting fraud and collusion. such interest supports the statute
against the les’ equal protection challenge. We therefore con-
clude that § 25-21,237 does not violate Neb. Const. art. i, § 3.

Section 25-21,237 Does Not Violate Neb. Const. art. III, § 18.
the les also challenge § 25-21,237 as special legislation in

violation of the special privileges and immunities clause of Neb.
Const. art. iii, § 18. We conclude that § 25-21,237, as amended
in 1981, does not constitute special legislation.

[9] We have described the purpose of the constitutional safe-
guard against special legislation as follows:

940 271 Nebraska reports



by definition, a legislative act is general, and not spe-
cial, if it operates alike on all persons of a class or on per-
sons who are brought within the relations and circum-
stances provided for and if the classification so adopted by
the legislature has a basis in reason and is not purely arbi-
trary. . . . General laws embrace the whole of a subject, with
their subject matter of common interest to the whole state.
uniformity is required in order to prevent granting to any
person, or class of persons, the privileges or immunities
which do not belong to all persons. . . . it is because the leg-
islative process lacks the safeguards of due process and the
tradition of impartiality which restrain the courts from using
their powers to dispense special favors that such constitu-
tional prohibitions against special legislation were enacted.

Haman v. Marsh, 237 Neb. 699, 709, 467 N.W.2d 836, 844-45
(1991). the focus of the prohibition against special legislation is
the prevention of legislation which arbitrarily benefits or grants
“special favors” to a specific class. a legislative act constitutes
special legislation if (1) it creates an arbitrary and unreasonable
method of classification or (2) it creates a permanently closed
class. Gourley v. Nebraska Methodist Health Sys., 265 Neb. 918,
663 N.W.2d 43 (2003).

special legislation analysis is similar to an equal protection
analysis, and often the two are discussed together because, at
times, both issues can be decided on the same facts. Gourley,
supra. as a result, language normally applied to an equal pro-
tection analysis is sometimes used to help explain the reasoning
employed under a special legislation analysis. Id. but the focus
of each test is different. the analysis under a special legislation
inquiry focuses on the legislature’s purpose in creating the class
and asks if there is a substantial difference of circumstances to
suggest the expediency of diverse legislation. this is different
from an equal protection analysis under which the state interest
in legislation is compared to the statutory means selected by the
legislature to accomplish that purpose. Id.

When the legislature confers privileges on a class arbitrarily
selected from a large number of persons standing in the same
relation to the privileges, without reasonable distinction or sub-
stantial difference, then the statute in question has resulted in
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the kind of improper discrimination prohibited by the Nebraska
Constitution. Bergan Mercy Health Sys. v. Haven, 260 Neb. 846,
620 N.W.2d 339 (2000). Classifications for the purpose of leg-
islation must be real and not illusive; they cannot be based on
distinctions without a substantial difference. Id.

the general test of constitutionality with respect to prohibi-
tions against special legislation is reasonableness of classifica-
tion and uniformity of operation. Classification is proper if the
class at issue has some reasonable distinction from other sub-
jects of a like general character, which distinction bears some
reasonable relation to the legitimate objectives and purposes of
the legislation. the question is always whether the things or per-
sons classified by the act form by themselves a proper and legit-
imate class with reference to the purpose of the act. Id.

the les make no argument that § 25-21,237 created a closed
class, and therefore, our special legislation analysis focuses on
whether the guest statute created an arbitrary and unreasonable
method of classification. We concluded above that § 25-21,237
was rationally related to a legitimate governmental interest and
therefore did not violate the equal protection clause of the
Nebraska Constitution. similar considerations and analysis lead
us to conclude that the guest statute does not create an arbitrary
and unreasonable method of classification in violation of the
Nebraska Constitution’s ban on special legislation.

as noted above, this court rejected constitutional challenges
to the pre-1981 version of the guest statute. that version made a
classification of passengers based on whether they were paying
passengers or nonpaying guests, and we concluded, inter alia,
that the guest statute as it related to nonpaying persons was con-
stitutional. see Botsch v. Reisdorff, 193 Neb. 165, 226 N.W.2d
121 (1975). the current version of the statute narrows the clas -
sification of nonpaying guests to certain nonpaying relatives
thought to be more inclined to collude with drivers. as discussed
above, the purpose of the statute is to prevent fraud and collu-
sion, and we believe that there is a substantial difference in cir-
cumstances surrounding nonpaying relatives as distinguished
from other nonpaying persons such that creation of a classifica-
tion limited to the nonpaying relatives identified in § 25-21,237
is not arbitrary or unreasonable.
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the guest statute is not the type of law prohibited by the spe-
cial legislation clause. it does not arbitrarily benefit or grant “spe-
cial favors” to a specific class and it operates uniformly as to all
nonpaying relatives within the second degree of consanguinity.
We conclude therefore that the guest statute, § 25-21,237, does
not violate the prohibition on special legislation under Neb.
Const. art. iii, § 18.

CoNClusioN
We conclude that the les failed to establish that the current

version of the guest statute, § 25-21,237, violates the Nebraska
Constitution, and we therefore conclude that the district court did
not err when it concluded that § 25-21,237 was constitutional.
the district court did not err when it dismissed the les’ theories
of recovery based on simple negligence. accordingly, we affirm.

affirMed.
Gerrard, J., dissenting.
i disagree with the majority’s determination that the Nebraska

guest statute, Neb. rev. stat. § 25-21,237 (reissue 1995), does
not violate the equal protection clause of the Nebraska
Constitution. the guest statute, as amended in 1981, is not ratio-
nally related to a legitimate governmental purpose, as required
under equal protection principles, and is therefore unconstitu-
tional. accordingly, i respectfully dissent.

the majority correctly notes that this court has previously
addressed the constitutionality of the Nebraska guest statute,
finding no violation of the equal protection clause. see, i.e.,
Cushing v. Bernhardt, 210 Neb. 272, 313 N.W.2d 688 (1981);
Kreifels v. Wurtele, 206 Neb. 491, 293 N.W.2d 407 (1980);
Botsch v. Reisdorff, 193 Neb. 165, 226 N.W.2d 121 (1975).
However, the only occasion in which this court has had the
opportunity to examine the guest statute since its amendment in
1981 was in Coburn v. Reiser, 254 Neb. 495, 577 N.W.2d 289
(1998). in Coburn, we disposed of the issue regarding the con-
stitutionality of the guest statute by citing to preamendment
cases, such as Botsch, supra, summarily finding the guest statute
to be constitutional. this was error on our part; most specifically,
i concede that i erred in joining the judgment in Coburn based
on this reasoning. We should have performed an analysis of the
amended version of the guest statute within the equal protection
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framework, independent of analyses made by this court in eval-
uating the preamendment version of the statute. the majority has
now engaged in such an analysis in this appeal; however, i dis-
agree with the conclusion reached by the majority after applying
the appropriate analysis.

in an equal protection challenge, when a fundamental right
or suspect classification is not involved, the act is a valid exercise
of police power if the act is rationally related to a legitimate gov-
ernmental purpose. Waste Connections of Neb. v. City of Lincoln,
269 Neb. 855, 697 N.W.2d 256 (2005). the party attacking a
statute as violative of equal protection has the burden to prove
that the classification violates the equal protection Clause. Id.
the les have met their burden in this case.

among the arguments made on appeal, the les argue that this
court should follow the reasoning of Whitworth v. Bynum, 699
s.W.2d 194 (tex. 1985), in which the texas supreme Court
determined that its guest statute—also limited in application to
persons related within the second degree of consanguinity or
affinity—violated the state equal protection clause because the
classifications drawn by the statute were not rationally related to
a legitimate state interest. in Whitworth, the court acknowledged
that the legislative purpose behind the guest statute was to pre-
vent collusion between an insured party and a guest. Id. thus,
the court stated, the guest statute “creates a presumption that all
automobile passengers suing a driver who is within the second
degree of affinity or consanguinity do so collusively.” Id. at 197.
the court stated:

We refuse to indulge in the assumption that close relatives
will prevaricate so as to promote a spurious lawsuit. . . .
dishonest individuals will always attempt to circumvent
the intent of the statute by lying, while honest citizens are
penalized when the truth brings them within the statutory
scope denying them a negligence cause of action.

Id. the court concluded that the classifications drawn by the
guest statute were not rationally related to a legitimate state inter-
est and that, thus, the state guest statute was unconstitutional. Id.

i agree not only with the reasoning of the texas supreme
Court, but with the rationale of a host of other states that have
found their state guest statutes unconstitutional because of a lack
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of a rational relationship between such statutes and collusion
 prevention. the “collusion prevention” rationale is simply inad-
equate to justify, in equal protection terms, the elimination of all
automobile guests’ (related within the second degree of consan-
guinity or affinity) rights to recover for negligence. although the
guest statute may prevent those rare collusive suits connived
by automobile drivers and their “related” passengers to defraud
insurers, Nebraska’s classification scheme is far too gross and
overinclusive to be justified by this end, since the statute bars the
great majority of valid suits along with the rare fraudulent claim.

in Brown v. Merlo, 8 Cal. 3d 855, 106 Cal. rptr. 388, 506 p.2d
212 (1973), the California supreme Court concluded that the
state guest statute violated equal protection principles, finding in
part that the distinction drawn by the statute was not rationally
related to its purpose of eliminating collusive lawsuits. the stat-
ute at issue in Merlo was similar to the pre-1981 Nebraska guest
statute, limiting actions for damages brought by nonpaying pas-
sengers to those alleging intoxication or willful misconduct of
the driver. in Merlo, 8 Cal. 3d at 873, 106 Cal. rptr. at 401, 506
p.2d at 225, the court explained:

the theory behind this “compensation” classification ap -
pears to be that the driver who gives a free ride to a pas-
senger does so because of a close relationship with his
guest; because of the presumed closeness of this relation-
ship, the driver may falsely admit liability so that his guest
may collect from the driver’s insurance company. to com-
bat this risk of potential fraud, the guest statute eliminates
all causes of action in negligence for automobile guests.

the court concluded that “it is unreasonable to eliminate causes
of action of an entire class of persons simply because some
undefined portion of the designated class may file fraudulent
lawsuits.” Id. at 875, 106 Cal. rptr. at 402, 506 p.2d at 226. the
New Mexico supreme Court agreed, adding that the guest stat-
ute does little to prevent collusion, since the parties can lie about
whether compensation was paid and thereby avoid the bar of the
statute, just as they could perjure themselves about the negli-
gence issue if the guest statute did not exist. McGeehan v.
Bunch, 88 N.M. 308, 540 p.2d 238 (1975). further, the North
dakota supreme Court added that
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[i]n all other cases, we rely upon the standard remedies of
perjury, the efficacy of cross-examination, the availability
of pretrial discovery, and the good sense of juries to detect
false testimony if it should occur. We do not withdraw the
remedy from all injured persons in order to avoid a rare
recovery based upon false testimony.

Johnson v. Hassett, 217 N.W.2d 771, 778 (N.d. 1974).
the Merlo court explained that the guest statute imposed an

overinclusive classification scheme:
instead of confining its disability to those who actually
institute collusive suits, the provision reaches out beyond
such persons and burdens the great number of honest auto-
mobile guests. . . . We believe that in barring suits by all
automobile guests simply to protect insurance companies
from some collusive lawsuits, the guest statute exceeds
the bounds of rationality and constitutes a denial of equal
protection.

8 Cal. 3d at 877, 106 Cal. rptr. at 403-04, 506 p.2d at 227-28.
see, also, Nehring v. Russell, 582 p.2d 67 (Wyo. 1978); Laakonen
v. District Court, 91 Nev. 506, 538 p.2d 574 (1975); Primes v.
Tyler, 43 ohio st. 2d 195, 331 N.e.2d 723 (1975); Henry v.
Bauder, 213 kan. 751, 518 p.2d 362 (1974).

although the cases cited above address statutes more akin to
the earlier version of Nebraska’s guest statute, the same logic
extends to the current language of the statute. section 25-21,237
bars nonpaying passengers related to the driver within the sec-
ond degree of consanguinity or affinity from filing lawsuits for
damages against the driver unless the damages are alleged to
have been caused by the intoxication or gross negligence of the
driver. the classification presumes that all drivers and passen-
gers related within the second degree of consanguinity or affin-
ity will collude in negligence actions for damages caused by the
drivers. However, such a broad presumption penalizes the vast
majority of passengers who do not engage in such fraudulent
behavior and disregards the procedural safeguards in our justice
system designed to determine the truth of damage claims.

furthermore, persons who are of a mindset to engage in col-
lusion will not be deterred by the statute but are likely to instead
offer that the passenger provided compensation for the ride; that
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the driver was intoxicated while operating the vehicle; or that
the driver was grossly negligent in operating the vehicle, any
of which would place them outside the scope of the statute. in
other words, the statute has the perverse effect of punishing
those who are honest, while doing nothing to stop those who are
willing to lie. thus, “collusion prevention” is hardly a rational
basis for ap plying a blanket provision barring passengers from
bringing general negligence claims against drivers to whom they
are related.

the legislature itself did not present a rational basis for
adopting the classification at issue in Nebraska’s current guest
statute. in that regard, i disagree with the majority’s reading of
the legislative history of the 1981 amendment. in discussing
1981 Neb. laws, l.b. 54, the bill that ultimately amended
Nebraska’s guest statute, limiting its application to family mem-
bers, the senator responsible for introducing the bill explained
essentially that the bill was a compromise, narrowing the stat-
ute’s application but also accommodating the interests of insur-
ance companies. the senator promised not to propose a com-
plete repeal of the guest statute, if the insurance industry would
accept a limited repeal, narrowing the class of limited claims
to those brought by guest passengers that were “relatives” of
the owner and operator of the vehicle. if the insurance industry
refused to accept the compromise, the senator vowed to seek a
complete repeal of the guest statute and stated that it would be
“a no holds barred contest, this year, next year and however long
it takes.” Judiciary Committee Hearing, l.b. 54, 87th sess. 2
(Jan. 28, 1981). there was no discussion of a history of collu-
sive claims amongst “relatives” in Nebraska or the effect, if any,
of these types of claims on automobile insurance rates in the
state of Nebraska. there was no pretense when the legislature
considered the 1981 amendment to Nebraska’s guest statute—
the amendment process was pure politics at its finest.

during the floor debate on l.b. 54, the sponsoring senator
stated:

[t]o remove even the vestige of a possibility of say, alleged
collusion, between a father and a daughter or whatever, i
accepted that as the compromise necessary to sell the insur-
ance companies or one of the many elements i utilized in

le v. lautrup 947

Cite as 271 Neb. 931



dealing with the insurance companies because that was the
necessary final piece, very simply.

Judiciary Committee, 87th sess. 1144 (feb. 24, 1981).
thus, prior to 1981, the Nebraska guest statute limited claims

brought by any nonpaying passenger against an owner or oper-
ator of a motor vehicle. the legislative history reveals that this
language was favorable to the automobile insurance industry
because liability with respect to nonpaying guests was limited to
those guests that could prove damages caused by gross negli-
gence or intoxication. in an effort to avoid opposition by the
insurance industry, the 1981 amendment to the guest statute pro-
posed a limited repeal, narrowing the class of limited claims to
those brought by guest passengers related to the owner or oper-
ator as spouse or within the second degree of consanguinity or
affinity. in other words, in exchange for the insurance industry’s
acquiescence, the law was only partially repealed, eliminating
some but not all of its irrational application.

in that regard, the majority quotes the indiana Court of
appeals for the assertions that the legislature “ ‘may have per-
ceived’ ” a greater risk of collusion among family members, or a
risk that juries would unfairly compensate injured family mem-
bers at the expense of insurance companies. i find these asser-
tions unpersuasive. first, the legislative record is inconsistent
with the claim that the legislature perceived a greater risk of col-
lusion among family members. further, it is hard to conclude
such a perception was rational, in the absence of any evidence
before the legislature providing any facts upon which a percep-
tion could have been based, or upon which the legislature could
have concluded that the statute would actually be effective at pre -
venting collusion or fraud. finally, i see no basis for any unsup-
ported claim that a jury’s inclination to attack the “deep pockets”
of a “rich” insurance company may be more pronounced when
the plaintiffs are related to one another. Nebraska law does not
allow evidence of liability insurance or policy limits to be admit-
ted into evidence. see Kvamme v. State Farm Mut. Auto. Ins. Co.,
267 Neb. 703, 677 N.W.2d 122 (2004). in short, the majority’s
hypotheses about what the legislature might have been thinking
are not compelling.
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under the rational basis standard, equal protection is offended
only if the classification rests on grounds wholly irrelevant to the
achievement of the state’s objective. see State v. Garber, 249
Neb. 648, 545 N.W.2d 75 (1996). based on a thorough review of
the legislative history of l.b. 54, the classification accomplished
through the amendment was the result of pure political compro-
mise. the only reason certain family members remain subject to
the limitations of the guest statute is because of a political com-
promise—not because of any recognized or asserted classifica-
tion that is related to a legitimate state interest. political compro-
mise as a justification, in and of itself, simply does not establish
that the classification is rationally related to a legitimate govern-
mental purpose. see Distinctive Printing & Packaging Co. v.
Cox, 232 Neb. 846, 443 N.W.2d 566 (1989).

for that reason, i also disagree with the majority’s contention
that because we approved the constitutionality of the pre-1981
guest statute in Botsch v. Reisdorff, 193 Neb. 165, 226 N.W.2d
121 (1975), we are somehow required to approve of the classifi-
cation created by the 1981 amendment. the majority contends
that because the Botsch court found a rational relationship be -
tween all nonpaying guests and preventing fraud and collusion,
“it logically follows that in the absence of compelling develop-
ments, a rational subset of that universe remains rationally related
to that interest.” that is only true if the “subset” of nonpaying
guests at issue is based upon a classification that bears a rational
relationship to a legitimate governmental purpose. after all, “non-
paying guests whose last names begin with a vowel” would be a
subset of the “universe” of nonpaying guests, yet we would hardly
approve of such an arbitrary classification. since the classifica-
tion set forth in the 1981 amendment was based on little more
than raw political compromise, i find it to be equally capricious.

While i recognize the necessary and appropriate deference
that should be given to the legislature when this court performs a
rational basis analysis on an equal protection claim, at some point,
the judiciary must draw the line and truly require that the legis -
lative classification is somehow rationally related to a legitimate
governmental purpose. the current guest statute has crossed that
line. Certainly, the prevention of wholesale fraud and collusion
is a legitimate governmental objective; however, the legislative
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record does not reflect that this was the objective of the classifi-
cation created in 1981. in any event, limiting recovery for all fam-
ily members is not rationally related to that objective, as it rests
on the unreasonable presumption that all family members will
collude, and does not serve to prevent actual collusion.

for the foregoing reasons, i conclude that the classifications
drawn by § 25-21,237 are not rationally related to a legitimate
state interest and are thus violative of the equal protection clause
of the Nebraska Constitution. Consequently, i would reverse the
district court’s judgment dismissing the les’ theories of recovery
based on simple negligence and remand the cause for a new trial
as to those issues.

HeNdry, C.J., and MCCorMaCk, J., join in this dissent.
HeNdry, C.J., dissenting.
i was not a member of the court when Coburn v. Reiser, 254

Neb. 495, 577 N.W.2d 289 (1998), was decided; with that excep-
tion noted, i join in Justice Gerrard’s dissent.

Jerry paCHuNka, appellaNt, v.
roGers CoNstruCtioN, iNC., appellee.

716 N.W.2d 728

filed July 7, 2006.    No. s-04-1470.

1. Jury Instructions: Judgments: Appeal and Error. Whether a jury instruction given

by a trial court is correct is a question of law. When reviewing questions of law, an

appellate court has an obligation to resolve the questions independently of the con-

clusion reached by the trial court.

2. Negligence: Evidence: Trial. before the defense of assumption of risk is submissi-

ble to a jury, the evidence must show that the plaintiff (1) knew of the specific danger,

(2) understood the danger, and (3) voluntarily exposed himself or herself to the dan-

ger that proximately caused the damage.

3. Negligence: Pleadings: Proof: Trial. When a defendant pleads the affirmative

defense of assumption of risk in a negligence action, the defendant has the burden to

establish the elements of assumption of the risk before that defense, as a question of

fact, may be submitted to the jury.

4. Negligence. assumption of risk is predicated upon the plaintiff’s voluntary exposure

to the known danger caused by the defendant’s negligence. if a plaintiff is deprived of

a choice in the matter, the risk is not assumed, even though it may be encountered.

5. ____. a plaintiff’s assumption of risk is not voluntary if the defendant’s tortious con-

duct has left him or her no reasonable alternative course of conduct in order to avert

harm to himself or herself.
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6. Jury Instructions: Evidence. the jury may be instructed upon only those theories of

the case which are supported by competent evidence.

appeal from the district Court for sarpy County: WilliaM b.
Zastera, Judge. reversed and remanded for a new trial.

terry M. anderson and steven M. lathrop, of Hauptman,
o’brien, Wolfe & lathrop, p.C., for appellant.

J. Joseph McQuillan and betty l. egan, of Walentine,
o’toole, McQuillan & Gordon, for appellee.

HeNdry, C.J., WriGHt, CoNNolly, Gerrard, stepHaN,
MCCorMaCk, and Miller-lerMaN, JJ.

MCCorMaCk, J.
Nature of Case

Jerry pachunka brought the present negligence action against
rogers Construction, inc., for injuries suffered as a result of a
fall while exiting a house built by rogers Construction. a jury
found in favor of rogers Construction, and pachunka timely
appealed. We moved the case to our docket pursuant to our
authority to regulate the caseloads of the Nebraska Court of
appeals and that of this court. see Neb. rev. stat. § 24-1106(3)
(reissue 1995).

baCkGrouNd
in March 2001, pachunka was employed by rogers realty

Company as a sales agent. as part of his job duties, pachunka
was required to show model houses built by rogers Construction
to prospective buyers. the houses were in various stages of con-
struction at the time they were shown by pachunka. on March
23, pachunka was inspecting a house that was under construc-
tion at the time to make sure it was ready for viewing by a poten-
tial buyer. the house was the only one available of that particu-
lar model.

because of muddy conditions, a walkway made up of excess
construction lumber was laid on the ground to provide access
to the house. on that particular day, there was also a board
angled from the walkway to the front stoop of the house, which
stood approximately 16 inches off the ground, creating a ramp
up to the stoop. although there was another entrance through
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the garage, pachunka was not provided a key for that entrance.
Consequently, in order to enter the house, pachunka had to either
use the ramp or walk through the mud and step up onto the stoop.
at trial, pachunka testified that a back condition prevented him
from stepping up or down that far; therefore, it was necessary for
him to use the ramp, which he used without incident while enter-
ing the property. However, while exiting the house on the ramp,
pachunka slipped and fell. pachunka suffered injuries to his
ankle as a result.

pachunka filed suit against rogers Construction and rogers
development, inc., for damages caused by their alleged negli-
gence. the action was dismissed as to rogers development dur-
ing trial and proceeded against rogers Construction as the sole
defendant. as part of its defense, rogers Construction asserted
the affirmative defense of assumption of risk. before submission
of the case to the jury, pachunka made an oral motion to dismiss
this defense. pachunka’s motion was denied. pachunka also
requested that the following jury instruction further describing
assumption of risk be given to the jury: “a plaintiff does not
assume a risk of harm unless he voluntarily accepts the risk. a
plaintiff’s acceptance of a risk is not voluntary if the defendant’s
conduct has left plaintiff no reasonable alternative course.” this
request was also denied. the court, instead, gave the following
instruction on the burden of proof for assumption of risk:

in connection with the defense of “assumption of risk”
the burden is upon the defendant to prove, by the greater
weight of the evidence, each and all of the following:

1. that the plaintiff knew of and understood the specific
danger;

2. that the plaintiff voluntarily exposed himself to dan-
ger; and

3. that the plaintiff’s injury occurred as a result of his
exposure to that danger.

4. that the plaintiff had some other reasonable course
of egress.

following objections by pachunka to the submission of the
defense of assumption of risk to the jury and the exclusion of his
proposed jury instruction, the case was submitted to the jury.
the jury was given the choice between three verdict forms.
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verdict form No. 1 stated that both the plaintiff and the defend-
ant have met their burdens of proof and allocated the percentage
of negligence between the parties. verdict form No. 2 stated,
“We . . . find that the plaintiff has met his burden of proof and
that the defendant has not.” verdict form No. 3 stated, “We . . .
find that the plaintiff has not met [his] burden of proof and find
in favor of the defendant.” the jury chose verdict form No. 3
and returned a verdict in favor of rogers Construction.

after the jury returned its verdict, pachunka filed a motion
for new trial on the grounds, inter alia, that the court erred in
submitting the defense of assumption of risk to the jury and in
failing to submit pachunka’s proposed instruction on assump-
tion of risk. the trial court denied pachunka’s motion. pachunka
now appeals.

assiGNMeNts of error
pachunka assigns as error the trial court’s submission of the

defense of assumption of risk to the jury and its failure to submit
to the jury pachunka’s proposed jury instruction on assumption
of risk.

staNdard of revieW
[1] Whether a jury instruction given by a trial court is correct

is a question of law. When reviewing questions of law, an appel-
late court has an obligation to resolve the questions indepen-
dently of the conclusion reached by the trial court. Shipler v.
General Motors Corp., ante p. 194, 710 N.W.2d 807 (2006).

aNalysis

assuMptioN of risk defeNse

[2,3] pachunka claims that the trial court erred in submit-
ting the defense of assumption of risk to the jury. before the
defense of assumption of risk is submissible to a jury, the evi-
dence must show that the plaintiff (1) knew of the specific dan-
ger, (2) understood the danger, and (3) voluntarily exposed him-
self or herself to the danger that proximately caused the damage.
Pleiss v. Barnes, 260 Neb. 770, 619 N.W.2d 825 (2000). see,
also, Neb. rev. stat. § 25-21,185.12 (reissue 1995). When a
defendant pleads the affirmative defense of assumption of risk in
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a negligence action, the defendant has the burden to establish the
elements of assumption of the risk before that defense, as a ques-
tion of fact, may be submitted to the jury. Everts v. Hardcopf-
Bickley, 257 Neb. 151, 595 N.W.2d 911 (1999).

pachunka asserts that rogers Construction failed to establish
that his use of the ramp was voluntary because he was given no
reasonable alternative course to using the ramp. We agree.

[4] assumption of risk is predicated upon the plaintiff’s volun-
tary exposure to the known danger caused by the defendant’s neg-
ligence. if a plaintiff is deprived of a choice in the matter, the risk
is not assumed, even though it may be encountered. McDermott
v. Platte Cty. Ag. Socy., 245 Neb. 698, 515 N.W.2d 121 (1994).

the evidence reflects that pachunka was required to enter the
house as part of his employment and that he was only able to do
so through the front door. the evidence further reflects that in
order to access the front door, pachunka had to either use the
wooden ramp or step up onto the stoop. However, because of a
back problem, it was necessary for pachunka to use the ramp.

[5] rogers Construction contends that although pachunka
entered the house through the front, he could have exited the
house through the garage and thereby avoided his fall. We have
stated that a plaintiff’s assumption of risk is not voluntary if the
defendant’s tortious conduct has left him or her no reasonable
alternative course of conduct in order to avert harm to himself or
herself. see Makovicka v. Lukes, 182 Neb. 168, 153 N.W.2d 733
(1967). the evidence shows that pachunka was given access to
the property only through the front door and that in order to exit
through the garage, it would have been necessary for pachunka
to slog through the mud to reach the wooden walkway. but,
rogers Construction testified that the walkway had been built
specifically to avoid the mud. We cannot say that this is a rea-
sonable alternative. We therefore conclude that pachunka did
not voluntarily assume the risk of using the ramp and that the
court erred by submitting the issue to the jury.

rogers Construction claims that any error resulting from the
submission of the assumption of risk defense to the jury was
harmless, since the jury did not reach the issue of assumption
of risk. rogers Construction relies on Hoover v. Burlington
Northern RR. Co., 251 Neb. 689, 559 N.W.2d 729 (1997). in
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Hoover, we held that any error in giving contributory negligence
instructions was harmless where a special verdict form separated
the issue of the defendant’s negligence and the plaintiff’s con-
tributory negligence and the jury returned a verdict in favor of
the defendant on the issue of the defendant’s negligence. We
explained that because the jury never reached the issue of con-
tributory negligence, any error related to the instruction on that
defense was harmless.

in the instant case, the jury was presented with three verdict
forms. the first was a contributory negligence form which allo-
cated the percentage of negligence between the parties, the sec-
ond found that the plaintiff had met his burden of proof and the
defendant had not, and the third found that the plaintiff had not
met his burden of proof and found in favor of the defendant.

by returning the third verdict form, it is clear that the jury
never reached the issue of contributory negligence. However, the
same cannot be said with regard to the issue of assumption of
risk. because the jury was not presented with a separate verdict
form addressing the issue of assumption of risk, it is impossible
for us to tell whether or not the jury reached that issue. the jury
could have found, as suggested by rogers Construction, that
pachunka did not meet his burden of proof. on the other hand, it
is entirely possible that the jury found that pachunka had met his
burden of proof, but so had rogers Construction with regard to
its assumption of risk defense, and that having no other alterna-
tive, utilized the third verdict form to convey its findings.

because we are unable to determine that the jury never
reached the issue of assumption of risk, we cannot conclude that
submitting the defense of assumption of risk was harmless. We
therefore reverse and remand this matter for a new trial. see
Everts v. Hardcopf-Bickley, 257 Neb. 151, 595 N.W.2d 911
(1999) (stating submission of issue which evidence is insufficient
to sustain affirmative finding is generally prejudicial and results
in new trial).

assuMptioN of risk Jury iNstruCtioN

[6] Having determined that the trial court erred in submit-
ting the issue of assumption of risk to the jury, we likewise con-
clude that the court erred in instructing the jury on the issue. the
jury may be instructed upon only those theories of the case
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which are supported by competent evidence. see Shipler v.
General Motors Corp., ante p. 194, 710 n.W.2d 807 (2006).

ConCLUsIon
We conclude that the trial court erred by submitting the defense

of assumption of risk to the jury where the evidence did not estab-
lish that the risk was voluntarily assumed. We similarly conclude
that the court erred by instructing the jury on the issue. We there-
fore reverse the judgment and remand the matter for a new trial
consistent with this opinion.
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filed July 7, 2006.    nos. s-05-231, s-05-268, s-05-338,

s-05-348, s-05-414, s-05-415, s-05-421, s-05-650.

1. Statutes: Appeal and Error. the meaning of a statute is a question of law, and a

reviewing court is obligated to reach conclusions independent of the determination

made by the court below.

2. Taxation: Property: Liens. General taxes are a first lien upon the real estate upon

which they are levied, and special assessment liens are subject to general tax liens.

3. Foreclosure: Property: Tax Sale: Liens: Title. property sold at a tax foreclosure to

satisfy the lien of general taxes cannot be sold subject to the lien of special assess-

ments, and title passes to a purchaser by such a sale free and clear of all such liens.

4. Foreclosure: Property: Tax Sale: Governmental Subdivisions. a county purchas-

ing and foreclosing a tax sale certificate on real estate does so as trustee for the use

and benefit of the state and all other governmental subdivisions entitled to participate

in the distribution of the proceeds.

5. Tax Sale: Title. the title conveyed under a tax sale is not derivative, but is a new title

in the nature of an independent grant by the sovereign authority, and the purchaser

takes free from any encumbrances, claims, or equities connected with the prior title.

6. Taxation: Property: Liens: Words and Phrases. a “perpetual lien” is not intended

to continue delinquent taxes in force against real estate after a statute has barred a

right of action.

7. Property: Liens: Foreclosure: Taxes: Limitations of Actions. real estate can be

discharged from a perpetual lien by payment, sale for taxes, or the neglect of the pur-

chaser to foreclose the lien until after the statute of limitations has run.

8. Judicial Sales: Property: Liens: Foreclosure: Taxes. tax liens arising subsequent

to the sale of a tax certificate, but prior to the commencement of the foreclosure

 proceeding, are included in the foreclosure decree and satisfied by the proceeds of

the sheriff’s sale.
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9. Judicial Sales: Property: Foreclosure: Taxes. the subsequent taxes that a purchaser

at a sheriff’s sale in the foreclosure of a tax certificate is required to pay before con-

firmation of the sale are limited to those levied and assessed on the property “under

foreclosure,” i.e., taxes assessed and levied after commencement of the foreclosure

proceeding.

10. Foreclosure: Taxation: Statutes. “subsequent taxes” within the meaning of Neb.

rev. stat. § 77-1913 (reissue 2003) do not include taxes that were assessed and

levied prior to the commencement of the foreclosure proceeding.

appeals from the district Court for douglas County: W. Mark

asHford, J russell derr, saNdra l. douGHerty, JoHN d.
HartiGaN, Jr., patriCia a. laMberty, Gerald e. MoraN, and
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remanded for further proceedings.

shanna l. Cole, of pierson, fitchett, Hunzeker, blake & katt,
for appellant.

rosemarie b. lee, assistant omaha City attorney, for appel-
lee City of omaha.

HeNdry, C.J., CoNNolly, Gerrard, stepHaN, MCCorMaCk,
and Miller-lerMaN, JJ.

Gerrard, J.
the question presented in these appeals is whether, in a fore-

closure on a tax sale certificate, liens for municipal special
assessments are extinguished if the proceeds of the sale are insuf-
ficient to satisfy all the tax liens upon the property.

statutory fraMeWork
While the facts of these consolidated cases are not compli-

cated, they arise in the context of a rather complicated statutory
scheme. before discussing the specific facts of the instant cases,
it will be helpful to review the statutory framework, Neb. rev.
stat. ch. 77, arts. 2, 18, and 19 (reissue 2003, Cum. supp. 2004,
& supp. 2005).

General ad valorem taxes levied on real property are due and
payable on december 31 of each year, following the date they
are levied, and beginning on december 31 the taxes are a first
lien on the property taxed. see §§ 77-203 and 77-208. special
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assessments levied by cities, villages, and special improvement
districts are also a lien on the real estate, second only to the first
lien of general taxes. see §§ 77-209 and 77-1917.01. all these
liens are extinguished after 15 years. see § 77-1862.

a county, or a governmental subdivision with a special as -
sessment lien, can petition the district court for a decree of fore-
closure on its lien, generally in the same manner as is provided
for foreclosure on a real estate mortgage. see §§ 77-1901 and
77-1917.01. see, generally, County of Seward v. Andelt, 251 Neb.
713, 559 N.W.2d 465 (1997); Brown v. Glebe, 213 Neb. 318, 328
N.W.2d 786 (1983); KLH Retirement Planning v. Cejka, 3 Neb.
app. 687, 530 N.W.2d 279 (1995). such a sale cannot be con-
firmed until 2 years after the sheriff’s sale in the foreclosure pro-
ceeding. see § 77-1903. However, that “lien method” was not
followed in these cases.

instead, these cases involve the “certificate method” for han-
dling delinquent real estate taxes. starting March 1 in the year
following the levy of delinquent taxes or special assessments,
the property is subject to sale. see §§ 77-1801 and 77-1858. the
county treasurer publishes a list of all real property subject to
sale, with a notice that the property will be sold on a given date,
and on that date, the property is offered for sale to purchasers
willing to pay the taxes and charges. see §§ 77-1802 to 77-1808.
if there are no bidders, then the property can be purchased by
the county board or another governmental subdivision. see
§§ 77-1809 to 77-1811. if the property remains unsold, then the
treasurer can sell the property at a private sale. see § 77-1814.

this is called the “certificate method” because the purchaser
of the property receives a certificate, commonly known as a “tax
certificate” or “tax sale certificate,” describing the property,
amount paid by the purchaser, and date that the purchaser will
be entitled to a deed. see §§ 77-1818 and 77-1819. if the prop-
erty is purchased by the county board, the certificate remains in
the custody of the county treasurer, who can assign the certifi-
cate to any purchaser willing to pay the amount stated on the
face of the certificate (plus interest), including another govern-
mental subdivision. see §§ 77-1809 and 77-1810.

the purchaser of the certificate has a perpetual lien for the tax
on the real property, and if the purchaser pays any delinquent
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taxes subsequently assessed on the property, that amount is
added to the lien. see §§ 77-1818 and 77-1819. Certificates can
be assigned by endorsement, and the assignee steps into the
shoes of the purchaser. see § 77-1822. the owner of the prop-
erty can redeem the property before delivery of a deed by paying
the treasurer the amount shown on the certificate, and all subse-
quent taxes, along with the interest specified by Neb. rev. stat.
§ 45-104.01 (reissue 2004), which is currently 14 percent.

there are two courses of action by which the purchaser of a
tax certificate may proceed—the purchaser can either wait and
obtain a deed of conveyance for the property or obtain an order of
foreclosure and compel the sale of the property. the first course
of action, obtaining a deed, requires the purchaser to wait 3 years
from the date of sale of the property. at any time within 6 months
after the 3-year period expires, the treasurer can, upon request,
issue a deed of conveyance to the purchaser. see § 77-1837. if the
certificate owner waits longer than 3 years 6 months from the
sale, the certificate ceases to be valid and the lien of taxes for
which the property was sold is discharged. see § 77-1856. but
that procedure was not followed in these cases.

instead, the purchaser in these cases followed the other course
of action available to the purchaser of a tax certificate—judicial
foreclosure on the certificate. When a tax certificate or tax deed
has been issued, the purchaser may surrender the certificate or
deed in the district court, within 6 months following the expi -
ration of 3 years from the sale, and proceed as a plaintiff in the
district court for a decree of foreclosure on the tax lien repre-
sented by the certificate or deed. see § 77-1902. the district
court determines the taxes, special assessments, and other liens
to which the property is subject, and costs including an attorney
fee of 10 percent of the amount due. see § 77-1909. twenty days
following the district court’s decree of foreclosure, the plaintiff is
entitled to an order of sale, which must be issued within 10 years
following the date of the decree. see § 77-1911. after 10 years,
no order of sale can issue, the decree is deemed satisfied, and no
action shall lie to enforce the tax or special assessment liens
included in the decree. see id.

When the order of sale issues, the sheriff sells the property in
generally the same manner as is provided for a sale on execution
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and pays the proceeds to the clerk of the district court. see
§ 77-1912. Governmental subdivisions may purchase the prop-
erty. see id. unlike foreclosure under the “lien method,” a sale
resulting from foreclosure under the “certificate method” can be
confirmed immediately after the sheriff’s sale. see § 77-1903.
any person entitled to redeem the property can do so before final
confirmation of the sale. see § 77-1917.

regardless of whether the foreclosure was had on a tax lien
or tax certificate, if the proceedings were correct and the subse-
quent taxes have been paid, the district court may enter an order
confirming the sale, directing the disposition of the proceeds of
the sale, and directing the sheriff to deliver a sheriff’s deed to
the purchaser for any property not redeemed. see § 77-1913.
even if a private purchaser at a sheriff’s sale fails to pay subse-
quent taxes levied and assessed against the property, the inter-
ested governmental subdivision may have a tax certificate issued
for the subsequent taxes, and the sale can still be confirmed. see
id. upon confirmation of the sale, the treasurer cancels the taxes
for the years for which the property was sold, and the sheriff’s
deed passes title to the purchaser “free and clear of all liens of
every nature whatsoever and the interest or interests of all per-
sons over whom the court had jurisdiction.” see § 77-1914.

the proceeds of the sale are first used to pay the costs. When
the plaintiff is a private person, firm, or corporation, as much as
is necessary of the remaining balance is paid to the plaintiff. if
the plaintiff is a governmental subdivision, the balance is paid to
the treasurer for distribution to the various entitled governmen-
tal subdivisions. see § 77-1915. if there is a surplus after satis-
fying the costs and taxes, the excess is applied in the manner
provided by law for disposing of a surplus in the foreclosure of
a mortgage on real property. if the proceeds are insufficient to
pay the costs and taxes and the plaintiff is a governmental sub-
division, then the amount remaining is prorated among the var-
ious interested governmental subdivisions. see § 77-1916. the
issue presented here is what happens if the proceeds are insuffi-
cient, but the plaintiff is not a governmental subdivision.

faCtual baCkGrouNd
these eight consolidated cases began with foreclosure com-

plaints filed in the district court by iNa Group, llC (iNa),
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against various property owners; the City of omaha, Nebraska
(City); and, in two cases, the state of Nebraska. in each com-
plaint, iNa alleged that it was the assignee of a tax certificate
for a parcel of real property in the City. each of the complaints
alleged that there was a sum of money due to iNa on the tax
liens represented by the certificates, that iNa had spent $100 on
a title search for the property, and that iNa was entitled to an
attorney fees award of 10 percent of the amount due to be taxed.
see § 77-1909.

Most pertinently, each of the complaints alleged that the City
claimed an interest in the properties by virtue of code enforce-
ment, weed, litter, or building demolition assessments it had
levied on the properties. iNa alleged that the City’s interests were
junior and inferior to iNa’s interests. the complaints sought to
have the balance due on the tax sale certificates determined and
decreed to be liens upon the real estate, together with attorney
fees and costs. iNa prayed that if the balances due were not paid
within 20 days, each property be sold to satisfy the debt.

the City filed an answer in each case denying that its interests
were junior or inferior to that of iNa. in each case, iNa filed a
motion for default judgment or summary judgment, and in each
case, the motion was sustained. However, the eight cases had
been assigned to seven different judges of the district court, and
different results were reached with respect to iNa’s tax liens and
the City’s special assessment liens.

in three cases, the court determined that the City’s special
assessment liens were perpetual and that the buyer at any sale
would receive a deed only upon payment of subsequent taxes
and all the special assessments upon the property. in each of
those cases, iNa appealed. in the other five cases, the court
determined that the City’s special assessment liens were junior
to iNa’s interests. in those cases, should the proceeds of the
sale be insufficient to satisfy all the outstanding liens, the City’s
special assessment liens would be extinguished. in those cases,
the City appealed.

all eight cases were consolidated on appeal. the Nebraska
Court of appeals ordered that in the consolidated appeals, iNa
would be treated as the appellant and the City would be treated
as the appellee and cross-appellant. We then moved the appeals
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to our docket on our own motion pursuant to our authority to
regulate the caseloads of the appellate courts of this state. see
Neb. rev. stat. § 24-1106(3) (reissue 1995).

assiGNMeNts of error
iNa assigns that the district court erred when it determined

that (1) the City’s lien for special assessments takes priority over
iNa’s lien for general real estate taxes by virtue of a tax sale cer-
tificate and (2) if the proceeds from the sheriff’s sale are insuf-
ficient to cover all special assessment liens, the liens would not
be extinguished. the City, as cross-appellant, assigns that the
court erred when it determined that the lien of the City by virtue
of a special assessment would be extinguished if the proceeds of
the sheriff’s sale were insufficient to pay the entire balance due.

staNdard of revieW
[1] the meaning of a statute is a question of law, and a

reviewing court is obligated to reach conclusions independent
of the determination made by the court below. Harris v. Omaha
Housing Auth., 269 Neb. 981, 698 N.W.2d 58 (2005).

aNalysis
although iNa’s first assignment of error takes issue with the

district court’s determinations that the City’s special assessment
liens had priority over the general tax lien represented by the tax
sale certificate, the issue actually presented by this assignment
of error seems to be the same as the issue presented by iNa’s
second assignment of error. We do not read any of the district
court’s orders as directing that the proceeds of any sale should
be used to satisfy the City’s liens before the general tax liens are
satisfied, and the City conceded at oral argument before this
court that the proceeds of any sales must first be applied to the
general tax liens. rather, it appears from the record and the
briefs that iNa’s assignments of error on appeal, and the City’s
assignment of error on cross-appeal, present a single legal issue:
whether the City’s special assessment liens are extinguished by
the sheriff’s sale if the proceeds of the sale are insufficient to
satisfy all the liens on the property, or whether the City’s special
assessment liens remain attached to the property.
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[2,3] there can be, in fact, no question that under the statu-
tory framework set forth above, general taxes are a first lien
upon the real estate upon which they are levied, and that special
assessment liens are subject to general tax liens. see, e.g., Neb.
rev. stat. § 14-557 (reissue 1997); § 77-1917.01; Dent v. City
of North Platte, 148 Neb. 718, 28 N.W.2d 562 (1947). it was
based upon this logic that we held in Polenz v. City of Ravenna,
145 Neb. 845, 18 N.W.2d 510 (1945), that property sold at a tax
foreclosure to satisfy the lien of general taxes cannot be sold
subject to the lien of special assessments, and title passes to a
purchaser by such a sale free and clear of all such liens.

the City argues that Polenz is distinguishable because the
foreclosing party in that case had been a governmental subdi -
vision and the foreclosing party in these cases is a private party
holding a tax sale certificate. the City cites § 77-1916, which
provides in relevant part:

if a surplus remains after satisfying all costs and taxes
against any particular item of real property, the excess shall
be applied in the manner provided by law for the disposi-
tion of the surplus in the foreclosure of mortgages on real
property. If the proceeds are insufficient to pay the costs
and all the taxes, when the plaintiff is a governmental sub-
division, a municipal corporation, or a drainage or irriga-
tion district, the amount remaining shall be prorated among
the governmental subdivisions, municipal corporations,
and drainage or irrigation districts in the proportion of
their interest in the decree of foreclosure.

(emphasis supplied.) thus, the City argues that in Polenz, supra,
the liens were extinguished because the foreclosing party,
buffalo County, was obliged to prorate the remaining funds to
satisfy the special assessments that were outstanding.

[4] We do not accept the City’s argument. first, § 77-1916 is
simply an expression of the principle that a county purchasing
and foreclosing a tax sale certificate on real estate does so as
trustee for the use and benefit of the state and all other govern-
mental subdivisions entitled to participate in the distribution of
the proceeds. see, County of Madison v. Walz, 144 Neb. 677, 14
N.W.2d 319 (1944); City of Grand Island v. Willis, 142 Neb.
686, 7 N.W.2d 457 (1943). the statute explains how insufficient
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proceeds should be distributed, but does not support the conclu-
sion that special assessment liens are extinguished only when
the plaintiff is a governmental subdivision. simply put, the City
reads too much into § 77-1916.

but more significantly, the City overlooks the reasoning we
applied in Polenz, supra, which is equally applicable whether or
not the plaintiff is a governmental subdivision. We explained
that when property is sold at a tax foreclosure to satisfy a lien of
general taxes, it passes free and clear of special assessment liens
because that is necessary in order for general taxes to remain a
first lien.

in the very nature of things a sale under a foreclosure
of a first lien cannot be made subject to any other lien, for
to do so would be to make the junior lien a senior lien. it
would destroy the very purpose of the legislative provi-
sions making general taxes a first lien. they are made a
first lien in order that the funds which support the general
functions of government may be secured. the lien for gen-
eral taxes can only be realized by the sale of the property.
if the special assessments remain a lien against the land,
after sale to satisfy the paramount lien, then it is obvious
that the sale value of the property is reduced by the amount
of the junior lien. such a result was not intended. if the
special assessments remain a lien after title passes under
the foreclosure proceedings, the result would be that the
junior lien could then come forward and destroy the title
based on the superior lien. such a result would nullify the
very purpose of the tax foreclosure laws.

to make the first lien of general taxes fully effective,
the title must pass, as the legislature declares it shall pass,
free and clear of all other liens. anything short of that
would nullify the purposes of the law and the foreclosure
proceedings.

Polenz v. City of Ravenna, 145 Neb. 845, 849-50, 18 N.W.2d 510,
512 (1945). see, also, e.g., City Real Estate v. Sullivan, 116 Colo.
169, 180 p.2d 504 (1947); County Com’rs. v. Drainage Dist., 56
Wyo. 260, 108 p.2d 590 (1940); Western Beverage Co. v. Hansen
et ux., 98 utah 332, 96 p.2d 1105 (1939); Means v. Incorporated
City of Boone, 214 iowa 948, 241 N.W. 671 (1932).
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[5] in Polenz, supra, we further noted the well-established
principle that the title conveyed under a tax sale is not deriva-
tive, but is a new title in the nature of an independent grant by
the sovereign authority, and the purchaser takes free from any
encumbrances, claims, or equities connected with the prior title.
see, Dent v. City of North Platte, 148 Neb. 718, 28 N.W.2d 562
(1947); Polenz, supra; Coffin v. Old Line Life Ins. Co., 138 Neb.
857, 295 N.W. 884 (1941). this is why tax sale proceedings op -
erate as a release of real property from liens and taxes included
therein, and the sheriff’s deed passes title “to the purchaser free
and clear of all liens of every nature whatsoever and the interest
or interests of all persons over whom the court had jurisdiction.”
(emphasis supplied.) § 77-1914. see, also, City Real Estate,
supra; Western Beverage Co., supra; Means, supra.

in short, contrary to the City’s suggestion, our holding in
Polenz, supra, was not premised upon the fact that the plaintiff
was a governmental subdivision. rather, it was based on the
nature of a tax foreclosure proceeding and dictated by our deter-
mination that it was necessary for the special assessment liens to
be extinguished in order for the priority of the general tax liens
to be vindicated. the distinction urged by the City is simply not
a meaningful one.

[6] the City also relies upon § 14-557, which provides, in rel-
evant part, that general municipal liens are a first lien upon real
estate, and that “[a]ll special assessments regularly levied shall
be a perpetual lien on the real estate assessed from the date of
levy until paid irrespective of the county in which such real estate
is situated, but shall be subject to all general taxes.” However, a
“perpetual lien” is not intended to continue delinquent taxes in
force against real estate after a statute has barred a right of
action. D’Gette v. Sheldon, 27 Neb. 829, 44 N.W. 30 (1889).
accord, Spiech v. Tierney, 56 Neb. 514, 76 N.W. 1090 (1898);
Alexander v. Shaffer, 38 Neb. 812, 57 N.W. 541 (1894).

[7] rather, the word “perpetual” was used in the sense that
“[t]he lien conferred by the statute is fixed upon the land itself
and is primary, overriding all other liens, since a sale thereunder
if duly made would extinguish all other claims . . . .” D’Gette, 27
Neb. at 836, 44 N.W. at 32. real estate can still be discharged
from a perpetual lien by payment, sale for taxes, or the neglect of
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the purchaser to foreclose the lien until after the statute of limi-
tations has run. Spiech, supra. see, also, e.g., Forman Realty
Corp. v. Brenza, 11 ill. 2d 531, 144 N.e.2d 623 (1957); City Real
Estate v. Sullivan, 116 Colo. 169, 180 p.2d 504 (1947); City of
Albuquerque v. Middle Rio Grande Conservancy Dist., 45 N.M.
313, 115 p.2d 66 (1941); County Com’rs. v. Drainage Dist., 56
Wyo. 260, 108 p.2d 590 (1940); State v. Day County, 64 s.d.
370, 266 N.W. 726 (1936). Compare Neb. rev. stat. § 46-555
(reissue 2004) (expressly providing that taxes and assessments
levied by water reclamation districts constitute perpetual lien
“and no sale of such property to enforce any general, state,
county, city, village or school tax or other liens, shall extinguish
the perpetual lien of such taxes and assessments”).

finally, the City contends that a purchaser at a tax foreclosure
sale must pay subsequent taxes and special assessments prior
to delivery of a sheriff’s deed, pursuant to § 77-1913, which
requires a purchaser to pay “subsequent taxes levied and assessed
against the property.” in contrast, iNa argues that the “subse-
quent taxes” that must be paid pursuant to § 77-1913 are general
taxes, and do not include special assessments. but we have no
occasion, in these cases, to consider whether “subsequent taxes”
within the meaning of § 77-1913 include special assessments,
although that conclusion could certainly be drawn from
§ 77-1858, which provides in part that “[a]ll provisions of the
revenue law now in force with reference to the collection of taxes
shall apply with equal force to all taxes and special assessments
levied by such county, municipality, drainage district, or other
political subdivision of the state.” in these cases, the City’s spe-
cial assessments cannot be “subsequent taxes,” because they are
not “subsequent” within the meaning of § 77-1913.

[8-10] the special assessments at issue here were levied after
the sale of the tax certificates, but prior to commencement of
the foreclosure proceedings. tax liens arising subsequent to the
sale of a tax certificate, but prior to the commencement of the
foreclosure proceeding, are included in the foreclosure decree
and satisfied by the proceeds of the sheriff’s sale. see § 77-1902.
thus, the subsequent taxes that a purchaser at a sheriff’s sale
in the foreclosure of a tax certificate is required to pay before
confirmation of the sale are limited to those levied and assessed
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on the property “under foreclosure,” i.e., taxes assessed and
levied after commencement of the foreclosure proceeding. see,
§ 77-1913; Douglas County v. Village of Ralston, 133 Neb. 834,
277 N.W. 341 (1938). “subsequent taxes” within the meaning of
§ 77-1913 do not include taxes, whether general taxes or special
assessments, that were assessed and levied prior to the com-
mencement of the foreclosure proceeding.

CoNClusioN
in five of these consolidated cases, the district court correctly

concluded that the City’s special assessment liens were secondary
to the general lien represented by the tax certificate and that the
special assessment liens would be extinguished by foreclosure
and sheriff’s sale, regardless of whether the proceeds of the sale
were sufficient to pay the special assessments. the court’s orders
in those cases are affirmed. in the remaining three cases, the court
incorrectly concluded that the special assessment liens would
remain attached to the property after foreclosure and sale. in those
cases, the court’s orders are reversed, and the causes remanded for
further proceedings consistent with this opinion.

JudGMeNts iN Nos. s-05-268, s-05-348, s-05-414,
s-05-415, aNd s-05-650 affirMed.
JudGMeNts iN Nos. s-05-231, s-05-338, aNd

s-05-421 reversed, aNd Causes reMaNded

for furtHer proCeediNGs.
WriGHt, J., participating on briefs.

WilliaM Japp aNd Mari Japp, HusbaNd aNd Wife, et al.,
appellaNts, v. papio-Missouri river Natural resourCes

distriCt, a politiCal subdivisioN of Nebraska, aNd

dial realty developMeNt Corp., a Nebraska

CorporatioN, appellees.
716 N.W.2d 707

filed July 7, 2006.    No. s-05-398.

1. Appeal and Error. errors argued but not assigned will not be considered on appeal.

2. Judgments: Jurisdiction: Appeal and Error. a jurisdictional question which does

not involve a factual dispute is determined by an appellate court as a matter of law,
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which requires the appellate court to reach a conclusion independent of the lower

court’s decision.

3. Judgments: Statutes: Appeal and Error. statutory interpretation is a matter of law

in connection with which an appellate court has an obligation to reach an independent,

correct conclusion irrespective of the determination made by the trial court.

4. Statutes: Appeal and Error. in the absence of anything to the contrary, statutory lan-

guage is to be given its plain and ordinary meaning; an appellate court will not resort

to interpretation to ascertain the meaning of statutory words which are plain, direct,

and unambiguous.

5. Statutes: Legislature: Intent. in discerning the meaning of a statute, a court must

determine and give effect to the purpose and intent of the legislature as ascertained

from the entire language of the statute considered in its plain, ordinary, and popular

sense. it is the court’s duty to discover, if possible, the legislature’s intent from the

language of the statute itself.

6. Statutes. a court will construe statutes relating to the same subject matter together so

as to maintain a consistent and sensible scheme.

7. Statutes: Legislature: Intent. the components of a series or collection of statutes

pertaining to a certain subject matter which are in pari materia may be conjunctively

considered and construed to determine the intent of the legislature, so that different

provisions of the act are consistent, harmonious, and sensible.
8. Natural Resources Districts: Appeal and Error. the provisions of Neb. rev. stat.

§ 2-3255 (reissue 1997) are a mechanism for appeal solely from decisions or orders
of a board of directors of a natural resources district regarding special improvement
projects and are not applicable to decisions of the board that do not arise in the con-
text of special improvement projects.

appeal from the district Court for douglas County: riCHard J.
spetHMaN, Judge. reversed and remanded for further proceedings.

leroy W. sievers, rodney M. Confer, Jocelyn Walsh Golden,
and kevin r. McManaman, of knudsen, berkheimer, richardson
& endacott, l.l.p., for appellants.

terry J. Grennan and Michael f. scahill, of Cassem, tierney,
adams, Gotch & douglas, and Jeffrey b. farnham, p.C., l.l.o.,
for appellee dial realty development Corp.

paul f. peters, p.C., l.l.o., of taylor, peters & drews, for
appellee papio-Missouri river Natural resources district.

CoNNolly, Gerrard, MCCorMaCk, and Miller-lerMaN, JJ.

Gerrard, J.
the papio-Missouri river Natural resources district

(pMrNrd) negotiated a purchase of land from dial realty
development Corp. (dial) for the development of a reservoir
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and dam. the board of directors of pMrNrd (board) approved
a resolution authorizing pMrNrd’s general manager to exe -
cute an agreement with dial for the project. the appellants, area
landowners and taxpayers, filed a declaratory action against
pMrNrd and dial, seeking a declaratory judgment that the
agreement violated procedures set forth in pMrNrd’s policy
manual and requesting an injunction preventing pMrNrd from
using taxpayer moneys to support the project. during a hear ing
on the appellants’ motion for a temporary restraining order, the
district court dismissed the action due to the appellants’ failure to
meet the 30-day appeal requirement of Neb. rev. stat. § 2-3255
(reissue 1997). the appellants filed this appeal, claiming that the
30-day appeal deadline of § 2-3255 does not apply under the cir-
cumstances and that the court erred in dismissing their complaint
based on lack of jurisdiction. We agree, and re verse the judgment
and remand the cause to the district court for further proceedings.

faCtual aNd proCedural baCkGrouNd
pMrNrd entered into negotiations with dial to purchase from

dial a tract of land located west of 192d street between dodge
and blondo streets in omaha, Nebraska, for the development
of a reservoir and dam (dam site 13). on November 18, 2004,
despite opposition by several individuals, the board ap proved a
resolution authorizing pMrNrd’s general manager to execute an
agreement with dial to build dam site 13. the general manager
implemented the resolution by executing the agreement with dial.

on March 11, 2005, William and Mari Japp, todd and
Jennifer andersen, larry and Carine stava, kenneth and dianna
olson, and Jack and susan lorsch (collectively the appellants),
all resident landowners and taxpayers within the pMrNrd,
filed a complaint against pMrNrd and dial. the appellants
sought a declaratory judgment that the actions of pMrNrd vio-
lated the bidding procedures prescribed in pMrNrd’s policy
manual and violated Nebraska law as to the use of public funds
for private purposes. the appellants also sought an injunction
preventing pMrNrd from spending taxpayer funds on the dam
site 13 project.

the appellants also filed a motion for temporary restraining
order to prevent pMrNrd and dial from entering into agree-
ments for the purchase and development of dam site 13 and

970 271 Nebraska reports



spending taxpayer money in furtherance of such agreements.
pMrNrd and dial filed responses, claiming, in part, that the
appellants’ complaint and motion were barred by § 2-3255. at a
hearing on the appellants’ motion for temporary restraining or -
der, the district court dismissed the action for lack of jurisdiction,
citing the appellants’ failure to appeal the decision of the board
within 30 days, as required by § 2-3255.

the appellants appeal the judgment of the district court.

assiGNMeNts of error
the appellants assign, summarized, restated, and renumbered,

that the district court erred in dismissing their action pursuant
to § 2-3255 because (1) pMrNrd did not approve dam site 13
as an improvement project area and, thus, § 2-3255 does not
apply; (2) even if § 2-3255 applies to dam site 13, the appellants
chose to file a taxpayer lawsuit to prevent the illegal expenditure
of taxpayer funds, which is separate from an appeal of a decision
of the board under § 2-3255; and (3) pMrNrd and dial failed
to establish when or if the board’s decision was entered by the
secretary of the board pursuant to § 2-3255.

[1] the appellants also argue that the hearing was confined to
the resolution of the appellants’ motion for temporary restraining
order and that thus, the appellants were not given an adequate
opportunity to respond to and brief the issue of dismissal prior to
the district court’s order. However, the appellants failed to assign
this argument as error, and thus, we will not address it. errors ar -
gued but not assigned will not be considered on appeal. Demerath
v. Knights of Columbus, 268 Neb. 132, 680 N.W.2d 200 (2004).

staNdard of revieW
[2] a jurisdictional question which does not involve a factual

dispute is determined by an appellate court as a matter of law,
which requires the appellate court to reach a conclusion inde-
pendent of the lower court’s decision. In re Guardianship of
Sophia M., ante p. 133, 710 N.W.2d 312 (2006).

aNalysis
the legislature created natural resources districts to oversee

the conservation, protection, development, and management of
Nebraska’s natural resources. Neb. rev. stat. § 2-3201 (Cum.
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supp. 2004). a natural resources district, governed by a board
of directors, has many purposes, including prevention of dam-
ages from flood water and sediment, flood prevention and con-
trol, water supply for beneficial uses, and drainage improvement
and channel rectification. Neb. rev. stat. §§ 2-3213 and 2-3229
(reissue 1997). the statutes that define the duties of a natural
resources district distinguish between projects developed by the
district that are determined by the board to be of general benefit
to the district and those established as improvement project areas
that involve projects that result in special benefits to property
within the improvement project areas. Neb. rev. stat. § 2-3252
(Cum. supp. 2004). improvement project areas may be estab-
lished and the projects authorized after a hearing by the board, as
specified in Neb. rev. stat. §§ 2-3253 to 2-3255 (reissue 1997
& Cum. supp. 2004). see § 2-3252(2).

section 2-3255, the statute at issue here, is titled “improvement
projects; apportionment of benefits; appeal” and states:

from any order or decision of the board of directors of
the natural resources district, an appeal may be taken to the
district court by any person aggrieved . . . . Where the pro-
ject area is confined to the limits of one county, the appeal
shall be taken to the district court of that county. When
such project includes lands in two or more counties, the
appeal shall be taken to the district court of the county in
which the largest portion of the land which is claimed to be
affected adversely by the order or decision appealed from
lies. the appeal must be taken within thirty days after such
decision or order has been entered by the secretary of the
board of directors.

the appellants argue that § 2-3255 applies exclusively to im -
provement project areas and that because dam site 13 was not
approved as an improvement project area, § 2-3255 does not
apply in this case. in contrast, pMrNrd and dial assert that the
appellants had an adequate remedy at law under § 2-3255 and,
having failed to utilize that statutory remedy by appealing within
30 days of the entry of the board’s decision, the appellants can-
not salvage their claim by seeking a declaratory judgment and
injunction. pMrNrd and dial do not dispute the appellants’
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assertion that dam site 13 was not approved as an improvement
project area.

[3,4] statutory interpretation is a matter of law in connec-
tion with which an appellate court has an obligation to reach an
independent, correct conclusion irrespective of the determina -
tion made by the trial court. see Caspers Constr. Co. v. Nebraska
State Patrol, 270 Neb. 205, 700 N.W.2d 587 (2005). in the
absence of anything to the contrary, statutory language is to be
given its plain and ordinary meaning; an appellate court will not
resort to interpretation to ascertain the meaning of statutory words
which are plain, direct, and unambiguous. Lamar Co. v. Omaha
Zoning Bd. of Appeals, ante p. 473, 713 N.W.2d 406 (2006).

[5] in discerning the meaning of a statute, a court must deter-
mine and give effect to the purpose and intent of the legislature
as ascertained from the entire language of the statute considered
in its plain, ordinary, and popular sense. it is the court’s duty to
 discover, if possible, the legislature’s intent from the language
of the statute itself. Shipler v. General Motors Corp., ante p. 194,
710 N.W.2d 807 (2006). the appellees urge us to focus on the
plain meaning of § 2-3255, which provides for an appeal “[f]rom
any order or decision of the board of directors” (emphasis sup-
plied), including decisions regarding general benefit projects.
However, we cannot ignore the context in which § 2-3255 appears.

[6,7] a court will construe statutes relating to the same sub-
ject matter together so as to maintain a consistent and sensible
scheme. In re Interest of Powers, 242 Neb. 19, 493 N.W.2d 166
(1992). the components of a series or collection of statutes per-
taining to a certain subject matter which are in pari materia may
be conjunctively considered and construed to determine the in -
tent of the legislature, so that different provisions of the act are
consistent, harmonious, and sensible. Shipler, supra. the appel-
lants assert that, reading § 2-3255 along with the statutory sec-
tions preceding it, the legislature clearly intended § 2-3255 to
apply solely to improvement project areas. We agree.

section 2-3252(1) specifically addresses projects determined
to be of general benefit to natural resources districts and pro-
vides that general benefit projects are to be carried out with “any
available funds of the district, including proceeds from the dis-
trict’s tax levy.” sections 2-3252(2) through 2-3255 then provide
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detailed requirements for establishing and funding special im -
provement projects, providing that each natural resources district
may establish such areas to carry out projects that result in spe-
cial benefits to property within the improvement project areas.
Notably, subsection (2) of § 2-3252 states that improvement pro-
ject areas may be established and the projects authorized after a
hearing by the board of directors in the manner provided for
by §§ 2-3253 to 2-3255. thereafter, §§ 2-3253 and 2-3254 dis-
cuss the procedural process for establishing improvement pro-
ject areas and apportioning benefits for the allocation of costs.
section 2-3254.01 follows, stating:

When determining the apportionment of benefits under
section 2-3254, the board shall also make a determination
as to what portion of the project will result in special ben-
efits to lands and property and such determination, if not
appealed as provided in section 2-3255, shall be conclusive
as establishing the authority of the district to levy special
assessments and issue bonds and warrants for such project.

sections 2-3254.02 to 2-3254.07 provide further direction re -
garding improvement project areas and are followed by § 2-3255,
the statute at issue here. section 2-3255 follows the multiple
 sections discussing improvement project areas, and furthermore,
the only mention of the appeal provided under § 2-3255 in the
statutory sections preceding § 2-3255 are in the context of
improvement project areas.

based on the statutory scheme employed by the legislature
and the placement of § 2-3255 within that scheme, we conclude
that the appeal provided in § 2-3255 applies only to decisions
involving im provement project areas. the statutory sections pre-
ceding § 2-3255 specify the manner in which landowners can pro-
pose an improvement project area and discuss their proposal at a
hearing before the board of directors. in addition, the statutes set
forth the process of apportioning benefits of a special project and
conducting a meeting during which parties may object to the
apportionment. the statutes go on to provide ad ditional details
regarding the financing of im provement project areas. finally, the
venue provisions within § 2-3255 refer to the “project area” in
which the improvement is confined—an un mistakable reference
to an improvement project area.
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[8] Given the specific procedural requirements for establish-
ing improvement project areas and for apportioning benefits of
the improvements, e.g., notice and hearing, we find it logical
that the legislature would then provide a specific manner
through which to seek review of decisions made pursuant to
those statutory sections. in other words, it is sensible that the
legislature would provide a specific appeal procedure from a
decision regarding a specially confined, approved, and financed
improvement project, but not extend that procedure to “deci-
sion[s]” regarding developments of a general benefit to the dis-
trict, or a whole host of other issues, many of which may or may
not require a hearing or notice to the public. based on our
review of the statutory scheme, we determine that the provisions
of § 2-3255 are a mechanism for appeal solely from decisions or
orders of a board of directors of a natural resources district
regarding special improvement projects and are not applicable
to decisions of the board that do not arise in the context of spe-
cial improvement projects.

in this case, dam site 13 was not approved as an improve-
ment project area, and thus, the appellants were not required to
challenge the board’s decision under § 2-3255. We, therefore,
conclude that the district court erred in dismissing the appel-
lants’ action for lack of jurisdiction under § 2-3255.

We do not express an opinion on the merits of the appellants’
complaint or motion for temporary restraining order, as the dis-
trict court did not render its judgment based on the merits.
Having determined that the district court erred in dismissing the
appellants’ action for lack of jurisdiction based upon the appel-
lants’ failure to appeal under § 2-3255, we need not address the
appellants’ remaining assignments of error.

CoNClusioN
based on the foregoing, we reverse the judgment of the dis-

trict court dismissing the appellants’ complaint for lack of juris-
diction, and remand the cause for further proceedings.

reversed aNd reMaNded for

furtHer proCeediNGs.
WriGHt, J., participating on briefs.
HeNdry, C.J., and stepHaN, J., not participating.
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Nebraska leGislature oN beHalf of tHe state of

Nebraska, plaiNtiff, v. C. david HerGert, reGeNt,
uNiversity of Nebraska, defeNdaNt.

720 N.W.2d 372

filed July 7, 2006.    No. s-06-425.

1. Constitutional Law: Public Officers and Employees: Impeachment. a conviction

of impeachment requires the concurrence of two-thirds of the members of the court of

impeachment that the civil officer is guilty of one or more impeachable offenses. 

2. Public Officers and Employees: Impeachment. all civil officers of this state are

liable to impeachment for any misdemeanor in office.

3. Impeachment: Words and Phrases. an impeachable high crime or misdemeanor is

one in its nature or consequences subversive of some fundamental or essential princi-

ple of government or highly prejudicial to the public interest, and this may consist of

a violation of the constitution, of law, of an official oath, or of duty by an act com-

mitted or omitted, or, without violating a positive law, by the abuse of discretionary

powers from improper motives or for an improper purpose. 

4. Public Officers and Employees: Impeachment. the act or omission for which a

civil officer may be impeached and removed from office must relate to the duties of

the office. 

5. Constitutional Law: Impeachment: Proof. under the 1986 amendment to Neb.

Const. art. iii, § 17, an impeachment trial is conducted as a civil proceeding and the

standard of proof for a conviction of impeachment is clear and convincing evidence.

6. Impeachment: Proof. because criminal conviction is not at stake in an impeachment

proceeding, a “beyond a reasonable doubt” standard of proof is not required.

7. ____: ____. in an impeachment proceeding, a civil officer’s preincumbency conduct

is relevant to show the officer’s motives and intent as they relate to the officer’s con-

duct while in office.

8. Evidence: Proof: Words and Phrases. Clear and convincing evidence is that amount

of evidence which produces in the trier of fact a firm belief or conviction about the

existence of a fact to be proved.

9. Criminal Law: False Reporting. in the context of an ongoing investigation, false

reporting is dependent upon the existence of a legitimate and valid investigation of

facts which could constitute a predicate offense.

10. Criminal Law: False Reporting: Police Officers and Sheriffs. Neb. rev. stat.

§ 28-907(1)(a) (Cum. supp. 2004) is intended to prevent persons from providing

false information to police officers and other officials who have the authority to

investigate actual criminal matters. 

11. Criminal Law: Intent. obstruction of government operations can be shown in one

of three ways: by showing that the defendant (1) committed some physical act, (2)

breached an official duty, or (3) committed some other unlawful act with the intent

to obstruct the administration of justice. 

12. Public Officers and Employees: Evidence. a state officer has a fiduciary duty to the

public to provide truthful information during an official investigation of the officer.

13. Constitutional Law: Statutes: Standing. a defendant lacks standing to raise a con-

stitutional challenge to a statute or statutory scheme that the defendant has fraudulently
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circumvented or avoided when the defendant raises the challenge in a proceeding not

intended to enforce the statute.

impeachment trial before the supreme Court under the provi-
sions of Neb. Const. art. iii, § 17. Judgment of guilty on articles
iii and v, and order of removal and disqualification from office.

david a. domina and Claudia stringfield-Johnson, of domina
law Group, p.C., l.l.o., for plaintiff.

Christopher M. ferdico and Jacob p. Wobig, of baylor, evnen,
Curtiss, Grimit & Witt, l.l.p., and sean J. brennan for defendant.

HeNdry, C.J., WriGHt, CoNNolly, Gerrard, MCCorMaCk,
and Miller-lerMaN, JJ., and HaNNoN, Judge, retired.

per CuriaM.
i. Nature of Case

C. david Hergert was elected to the board of regents of the
university of Nebraska from the seventh district on November 2,
2004. shortly thereafter, several complaints were filed against
Hergert with the Nebraska accountability and disclosure
Commission (NadC), the state agency charged with adminis -
tering and enforcing Nebraska’s campaign finance laws. the
campaign finance laws provide for reporting requirements both
before and after the primary and general elections.

in one of the complaints, case No. 04-36, the NadC focused
on Hergert’s alleged failure to file a required affidavit of cam-
paign spending. this affidavit was required to be filed when
Hergert expended 40 percent of his estimated maximum expen-
ditures for the general election (forty-percent affidavit). When a
candidate files a forty-percent affidavit, it permits disbursement
of public campaign funds to an opposing candidate who is oth-
erwise qualified and has agreed to abide by voluntary campaign
spending limits. because Hergert did not file his forty-percent
affidavit until after the general election, public funds were not
released to Hergert’s opponent for the general election, although
the opponent was entitled to public funds. a central issue of the
investigation in case No. 04-36 was the “triggering” date requir-
ing Hergert to file the forty-percent affidavit.

the NadC investigated complaints against Hergert through-
out the fall of 2004 and into the spring of 2005. based upon
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these complaints, in april 2005, the NadC and Hergert entered
into settlement agreements, in which Hergert agreed to pay
$33,512.10 in civil penalties and late filing fees for violations
of campaign finance laws. as part of the settlement agreements,
Hergert admitted in one complaint, case No. 04-36, that he had
filed his forty-percent affidavits in both the primary and general
elections after the specified time limit for filing the affidavits
had expired.

in July 2005, after the settlement agreements were approved,
the Nebraska state patrol initiated an independent investigation of
Hergert’s campaign activities. on april 12, 2006, the legislature
adopted resolution No. 449, which set forth 10 articles of impeach-
ment against Hergert.

pursuant to Neb. Const. art. iii, § 17, a special session of this
court was called to try the articles of impeachment. We focus only
upon article iii, “false reporting,” and article v, “obstructing
Government operations.” We find Hergert guilty of both.

ii. artiCles of iMpeaCHMeNt
legislative resolution No. 449 contains 13 paragraphs of the

legislature’s general findings, followed by the 10 articles, which
are divided into two sections. articles i through vi are based
on allegations of misconduct occurring on or after January 6,
2005, the date on which Hergert was sworn into office. articles
vii through X are based on allegations of misconduct occurring
before January 6. each article contains multiple allegations and
a specific statute or constitutional provision that the legislature
contends was violated by Hergert’s misconduct. We summarize
the legislature’s charges.

in articles i through vi, the legislature charges Hergert with
the following: (1) falsely swearing his oath of office because his
campaign filings allowed him to improperly influence voters and
the constitutional oath requires officers to swear they have not
committed such acts; (2) violating federal mail fraud statutes
through his false and deceptive campaign filings; (3) falsely re -
porting the date of a material expenditure in his January 11,
2005, campaign statement; (4) in october 2005, making false
statements during a state patrol interview; (5) obstructing gov-
ernment operations by falsely reporting the date of a material
expenditure in his January 11, 2005, campaign statement; and (6)
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in october 2005, obstructing government operations by making
false and intentionally misleading statements during a state
patrol interview.

as noted, the remaining articles of impeachment are related
to Hergert’s preincumbency conduct. in articles vii through X,
the legislature charges Hergert with the following: (7) inten-
tionally failing to timely file his forty-percent affidavits in both
the primary and general election periods; (8) intentionally omit-
ting material expenditures from his october 25, 2004, campaign
statement; (9) intentionally accepting loans that exceeded 50
percent of his campaign committee’s nonloan receipts; and (10)
falsely and intentionally reporting the date that his committee
borrowed $44,000.

iii. statutory sCHeMe
a candidate for an elective state office is “responsible for

 filing all statements and reports required to be filed by his or
her candidate committee” pursuant to two legislative acts. Neb.
rev. stat. § 49-1447(2)(b) (reissue 2004). the first act is the
Nebraska political accountability and disclosure act (Npada),
Neb. rev. stat. §§ 49-1401 to 49-14,141 (reissue 2004). the
second act is the Campaign finance limitation act (Cfla),
Neb. rev. stat. §§ 32-1601 to 32-1614 (reissue 2004).

Generally, the Npada requires candidates for elective state
office to form candidate committees and file campaign state-
ments with the NadC once the candidate has raised, received,
or expended $5,000 in a calendar year. § 49-1445. the Npada
requires candidate committees to file two preelection campaign
statements and one postelection campaign statement for both the
primary and general elections. see §§ 49-1454 and 49-1459.

Candidates for certain elective state offices, including the of -
fice of regent, are also required to file an affidavit stating whether
they intend to abide by the voluntary campaign spending limits
for the office under the Cfla. see § 32-1604.01(1). abiding can-
didates agree to spend no more than 50 percent of the total cam-
paign spending limit during the primary. see § 32-1604(3). for
the office of regent, the total campaign spending limit, excluding
specified unrestricted spending, is $50,000. Id. therefore, the
spending limit for the primary is $25,000.
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if a candidate for a covered office files an affidavit stating an
intent not to abide by the voluntary spending limit, then the can-
didate must include in the affidavit a reasonable estimate of his
or her maximum expenditures for the primary election, which
estimate may be amended up to 30 days before the primary elec-
tion. § 32-1604(5)(a). the nonabiding candidate must also file
an estimate for the general election by the 40th day following
the primary election, which estimate may be amended up to 60
days before the general election. Id. a candidate is free to esti-
mate expenditures at an amount greatly above or below the vol-
untary spending limit.

for both the primary and general election periods, when the
nonabiding candidate expends 40 percent of his or her estimated
maximum expenditures, he or she must notify the NadC via the
forty-percent affidavit “no later than five days after the forty per-
cent has been expended.” § 32-1604(5)(b).

the NadC is required to “[p]rescribe forms for statements
and reports that are required to be filed [under both the Npada
and Cfla] and furnish such forms to persons required to file
such statements and reports,” as well as to distribute these forms
to the appropriate local officials. § 49-14,123(2) and (13).

iv. evideNCe preseNted at trial
We begin with a summary of the articles of impeachment

that control the disposition of this case. in article iii, “false
reporting,” the legislature alleged that after the NadC initiated
an investigation into Hergert’s campaign activities, he filed a re -
quired postelection campaign statement for the general election
on January 11, 2005. the legislature alleged that this campaign
statement contained false and deceptive information in violation
of Neb. rev. stat. § 28-907 (Cum. supp. 2004). specifically, the
legislature alleged that Hergert reported in this statement that he
incurred an expenditure to the Jackson-alvarez Group (Jackson-
alvarez) on december 14, 2004, when the expense was actually
incurred no later than october 5, 2004.

in article v, entitled “obstructing Government operations,”
the legislature charged that the January 11, 2005, campaign
statement constituted intentional obstruction of government
operations, in violation of Neb. rev. stat. § 28-901 (reissue
1995). the legislature alleged that Hergert knowingly furnished
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materially false information in this campaign statement, includ-
ing the Jackson-alvarez expenditure, with the intent of impeding
a criminal investigation.

in these articles, the legislature essentially alleges that while
the NadC was investigating the triggering date for Hergert’s
forty-percent affidavit, he falsely reported the date he incurred
the Jackson-alvarez expenditure. the legislature charges that by
falsely reporting the date of this expenditure, Hergert intended
to conceal from the NadC the actual date that he exceeded 40
percent of his estimated expenditures in the general election. the
legislature further alleges that this concealment obstructed the
investigation into the case focusing on the forty-percent affidavit.

1. evideNCe adduCed of eveNts before

HerGert took offiCe

the statewide primary election in 2004 was held on May 11.
the statewide general election in 2004 was held on November 2.

on february 17, 2004, Hergert filed as a candidate for the
board of regents. also on february 17, Hergert filed his state-
ment of financial interests with the NadC, identifying himself as
a candidate for the board of regents. on March 3, frank daley,
the executive director of the NadC, sent a letter to Hergert,
acknowledging receipt of Hergert’s statement of financial inter-
ests and notifying Hergert that he would have further responsi-
bilities under Nebraska’s campaign finance laws once he raised,
received, or spent $5,000 for his candidacy. daley also informed
Hergert that if he had not already received from local officials a
copy of the NadC’s candidate brochure to assist new candidates
in complying with these obligations, he could obtain one from
the NadC.

in March 2004, Hergert asked Michael Jacobson, president and
Ceo of Nebraskaland National bank in North platte, Nebraska,
to be his committee treasurer. Jacobson initially declined to be
Hergert’s treasurer because of time constraints. after Hergert
promised to prepare the reports and forward them to Jacobson to
sign and to send to the NadC, Jacobson agreed to be the treasurer
in name only and to allow Hergert to use his name in campaign
advertising. both Hergert and Jacobson then agreed Jacobson
would have no responsibility for keeping committee records of
receipts, accounts, or expenditures. Jacobson had no authority
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regarding the committee’s checking account at the valley bank
and trust Company in Gering, Nebraska.

on april 13, 2004, the NadC received Hergert’s candidate
committee’s statement of organization. see § 49-1449 (requir-
ing committee to file statement of organization within 10 days
of formation). this statement listed Hergert’s home address in
Mitchell, Nebraska, as the address the committee would use for
correspondence between the NadC. the statement listed april
5 as the date the committee had raised, received, or expended
over $5,000. the statement also listed valley bank and trust
Company as the committee’s official depository, listed Jacobson
as the committee treasurer, and gave Jacobson’s North platte
mailing address. No other committee members were named.

on april 13, 2004, the same day that Hergert filed his state-
ment of organization, he also filed an affidavit with the NadC,
swearing that he did not intend to abide by the campaign spending
limits and that $65,000 was a reasonable estimate of his maxi-
mum expenditures for the primary election. the form affidavit for
this report included a statement above the signatory line that the
candidate understands he or she must file a forty-percent affida -
vit when 40 percent of the estimated maximum expenditure has
been spent, if the candidate’s estimate exceeds $25,000, the vol-
untary spending limit for the primary.

also on april 13, 2004, daley sent a letter to Jacobson at
Hergert’s home address. daley informed Hergert that the com-
mittee’s first primary campaign statement was late. daley re -
quested that the committee inform the NadC if the committee
wished to receive correspondence at an address other than the one
provided in the committee’s statement of organization. daley’s
letter further set forth every reporting period and due date for the
primary and general election campaign statements, as follows:

Report Due Date Reporting Period

1st primary april 12, 2004 through april 6, 2004

2nd primary May 3, 2004 april 7, 2004 through april 26, 2004

post primary June 21, 2004 april 27, 2004 through June 15, 2004

1st General october 4, 2004 June 16 through september 28, 2004

2nd General october 25, 200[4] september 29 through october 18, 2004

post General January 11, 2005 october 19 through december 31, 2004



finally, daley explained that because Hergert estimated his max-
imum expenditures for the primary at $65,000, he was re quired to
file his forty-percent affidavit within 5 days of the committee’s
spending more than $26,000.

in addition to alerting Hergert in March 2004 to the availabil-
ity of the NadC’s candidate brochure, the NadC sent Hergert’s
committee two publications explaining its responsibilities under
Nebraska’s campaign finance laws: the “Candidate Committee
treasurer’s Guide” and the “Cfla Candidate brochure.” the
latter document provided information specific to the office of
regent and, again, a calendar of important due dates for the 2004
election. both documents detailed the NadC’s filing require-
ments with examples.

on april 21, 2004, daley again wrote Jacobson at Hergert’s
home address and at Jacobson’s mailing address in North platte,
stating that the first campaign statement had still not been filed.
daley reiterated it was Hergert’s responsibility to file a forty-
 percent affidavit within 5 days after spending $26,000 and en -
closed a form for that purpose.

on May 5, 2004, daley wrote directly to Hergert at his home
address, stating that Hergert’s second primary campaign state-
ment, filed May 3, showed his committee had spent a total of
$48,444.10 for the primary campaign. daley informed Hergert
that he had failed to file an affidavit within 5 days of spending
40 percent of his estimated maximum expenditures. daley re -
quested that Hergert send in the affidavit immediately.

based on Hergert’s May 3, 2004, campaign statement, don
blank, the incumbent and one of the abiding candidates in the
primary, was entitled to, and received, an additional $40,000
in public funds. because of Hergert’s delay in filing his forty-
percent affidavit, however, blank did not receive these public
funds until 5 to 6 days before the primary. see § 32-1604(6).

on May 11, 2004, the primary election was held. of the four
nonpartisan candidates, blank and Hergert advanced. on May
12, the day after the primary election, the NadC received
Hergert’s delinquent forty-percent affidavit. in the affidavit, he
swore that he had spent 40 percent of his estimated maximum
expenditures on april 22, 2004. the preprinted forty- percent
affidavit is a one-page form. instructions on the form advise
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nonabiding candidates that they must file the affidavit within 5
days after spending 40 percent of their estimated ex penditures
and that failure to do so renders the candidate subject to crimi-
nal prosecution.

on May 24, 2004, the NadC assessed $225 in late filing fees
to Hergert’s committee for failing to timely file his first cam-
paign statement for the primary election. Hergert was later fined
for failing to timely file his late forty-percent affidavit in the
 primary as part of the april 2005 settlement agreements with
the NadC.

on June 21, 2004, the NadC received Hergert’s postprimary
campaign statement and his estimate of maximum expenditures
for the general election. in his estimate, Hergert swore that
$25,000 was a reasonable estimate of his expenditures for the
general election. daley testified that given this estimate, blank,
the incumbent regent, would not be entitled to public funds in the
general election period because Hergert’s estimate did not ex -
ceed the $25,000 voluntary spending limit for the general elec-
tion period. this is true notwithstanding Hergert’s expenditures
of $61,701.95 for the primary election. on september 3, the last
date to amend the estimate, the NadC received an amended affi-
davit from Hergert, in which he swore that $40,000 was a rea-
sonable estimate. daley testified that because of the amended
affidavit, blank was entitled to $15,000 in public funds—the dif-
ference between the voluntary spending limit and Hergert’s esti-
mate—upon Hergert’s expenditure of 40 percent of his $40,000
estimate, or $16,000.

on september 7, 2004, Mark Hinman, the deputy director for
the NadC, wrote a letter to Hergert’s campaign committee at the
address identified at trial as Hergert’s home address. Hinman
reminded the committee that a candidate must file a forty-percent
affidavit within 5 days of spending 40 percent of his or her esti-
mated maximum expenditures. Hinman also warned that a can-
didate who is required to file this affidavit and fails to do so is
subject to criminal prosecution.

(a) expenditures triggering filing of Hergert’s
forty-percent affidavit

the legislature’s case against Hergert in articles iii and v is
grounded in his alleged concealment of the actual date that he
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expended 40 percent of his maximum estimated expenditures for
the general election. the date Hergert expended 40 percent of
his estimate was the triggering date requiring Hergert to file his
forty-percent affidavit within 5 days. the following facts are rel-
evant to that triggering date:

in late september or early october 2004, Hergert, on the sug-
gestion of a political consultant, approved an expenditure to
Jackson-alvarez to do research on blank’s political activities
while a regent. based on his communications with the consul-
tant, Hergert believed that the research would cost around $7,000
to $8,000.

the evidence shows that Jackson-alvarez’ representative had
completed his research at the university of Nebraska by the last
week in september 2004. on october 5, Jackson-alvarez’ rep-
resentative asked for a final cost for copies of records he had
requested. on october 6, the university’s administrator reported
that the remaining copies would be sent “within the day.”

on september 30, 2004, the NadC received Hergert’s first
campaign statement for the general election, covering the period
from June 16 to september 28. the statement showed that his
committee’s total expenditures were $5,544.53 for the period
from June 16 to september 28. total receipts for the period were
reported as $5,125.

Hergert received Jackson-alvarez’ report no later than the
middle of october 2004. the contents of the Jackson-alvarez
report were used in Hergert’s late-campaign advertising against
his opponent, blank. Jackson-alvarez completed its work before
Hergert was invoiced by the vendors that he hired to coordinate
or execute Hergert’s late-campaign advertisements. those ven-
dors included: (1) Majority strategies, which invoiced the com-
mittee on october 13, 2004, at Hergert’s home address for
$10,456.55; (2) scott Cottington, inc., which invoiced the com-
mittee on october 17 for $36,000; and (3) the Nebraska press
association, which faxed a quote of $9,847.62 to Hergert on
october 19.

october 18, 2004, was the closing date for the second general
election campaign statement. see § 49-1411 (“[c]losing date
shall mean the date through which a campaign statement is re -
quired to be complete”). although not listed on that campaign
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statement, the evidence shows that on october 19, Hergert’s com-
mittee paid $36,000 to scott Cottington, inc., and $10,456.55 to
Majority strategies, and that on october 21, the committee paid
$9,847.62 to the Nebraska press association. on october 21,
Hergert signed a promissory note for $65,100 to valley bank
and trust Company for an open line of credit, allowing multi-
ple advances to be drawn against the principal loan amount.
Hergert took the loan out specifically because at the time the three
above-referenced checks were written for radio, newspaper, and
television advertising, the committee’s checking account had in -
sufficient funds to cover them.

the evidence shows that the bank was to deposit advances
from Hergert’s loan into the committee’s checking account when
checks were presented for payment. the committee’s bank state-
ments show that on october 22, 2004, the bank transferred a
$44,000 advance from Hergert’s loan to the committee’s checking
account. on the same day, the bank paid and deducted from the
committee’s checking account the checks made payable to scott
Cottington, inc., and Majority strategies, totaling $46,456.55. by
November 5, the bank had transferred $62,500 to the committee’s
checking account in loan advances.

on october 25, 2004, the NadC timely received from
Hergert, by federal express, Hergert’s second general election
campaign statement for the period covering “sept 28 [sic] 2004
to oct 18 2004.” in the summary of expenditures, the statement
showed that total expenditures for the period were $6,456.08
and that total receipts for the period were $5,808.30. the state-
ment, however, did not include the required listing of the com-
mittee’s unpaid bills and other accrued expenses. thus, through
october 18—the closing date for Hergert’s last preelection cam-
paign statement—Hergert’s campaign statements showed that
the committee’s total expenditures for the general election period
were $12,000.61 and that its total receipts were $10,933.30.

on November 2, 2004, Hergert was elected to the board of
regents. on November 3, the NadC received from Hergert two
separate reports of late contributions to his campaign. the first
late contribution was reported as received on october 26, and
listed the $44,000 loan from valley bank and trust Company.
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on November 12, 2004, the NadC received by federal
express Hergert’s notarized and fully signed forty-percent affi-
davit and an attached letter. although scott Cottington, inc., had
been paid $36,000 on october 19, Hergert swore that he expended
40 percent, or $16,000, of his maximum estimated expenditures
of $40,000 for the general election on october 26, 2004. in the
accompanying letter, Hergert stated that he had mailed his forty-
percent affidavit to the NadC on october 29, but was advised by
a member of the media on November 9 that the NadC had not
received his filing. He further stated in the letter that “[t]here is
a possibility of this report being misplaced . . .” in his office be -
cause october 29 was also the date that several hundred monthly
invoices were mailed from his office. as noted, forty-percent affi-
davits are due “no later than five days after the forty percent has
been expended.” § 32-1604(5)(b).

because Hergert’s forty-percent affidavit was not filed until
after the general election, no public funds were disbursed to blank
for the general election. daley testified that Hergert’s preelection
campaign statements did not disclose that he had exceeded 40
percent of his estimated expenditures. see § 32-1604(6) (pro-
hibiting disbursement of public funds to abiding candidate unless
nonabiding opponent files forty-percent affidavit or nonabiding
opponent’s preelection campaign statements or NadC au dits
reveal that nonabiding opponent made expenditures exceeding
40 percent of his or her maximum estimated expenditures).

(b) NadC Complaints and investigation
shortly after Hergert was elected, three separate complaints

were filed with the NadC regarding Hergert’s conduct during the
campaign. these complaints became cases Nos. 04-35, 04-36,
and 04-43. an additional complaint was filed in May 2005 but
is not relevant to our analysis.

Case No. 04-35 involved Hergert’s failure to report the late
contribution of $44,000 within 2 days of his committee’s re ceipt
of the loan proceeds on october 26, 2004. Case No. 04-43 in -
volved Hergert’s unlawful receipt of $49,000 in loans on october
26 and 29. this amount was greater than 50 percent of the com-
mittee’s receipts from sources other than loans at the time the
loans were accepted. see § 49-1446.04(1) (prohibiting candidate
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committees from accepting, after 30 days of formation, loans
greater than 50 percent of committee’s receipts, excluding loan
proceeds).

the complaint filed in case No. 04-36 ultimately resulted in
the legislature’s charges in articles iii and v. on November 4,
2004, daley received a letter from blank, alleging facts that,
according to blank, showed (1) Hergert’s committee had made
expenditures which should have triggered the filing of Hergert’s
forty-percent affidavit and (2) the committee should have re -
ported those expenditures on Hergert’s second campaign report
filed on october 25. on daley’s recommendation, the NadC
commenced an investigation, which became case No. 04-36,
looking into Hergert’s alleged violation of § 32-1604(5)(b) be -
cause he failed to file a forty-percent affidavit until after the gen-
eral election. daley sent the notification of this investigation to
Hergert on November 12.

on November 22, 2004, Hergert’s attorney, kermit brashear,
wrote daley to request more time to respond to the allegations
because of the upcoming holidays. in the letter, brashear stated:
“Hergert prepared the 40 percent affidavit on behalf of the
Committee, and believes in good faith that he placed same with
the united states postal service on october 29, 2004, addressed
to the [NadC].”

on November 30, 2004, pursuant to these three complaints,
the NadC commenced an audit of the committee’s records,
covering the period from June 1 through december 31, 2004.
the audit required the committee to provide its records of re -
ceipts and expenditures, including: bank statements, contribu-
tion records, deposit slips, canceled checks, invoices, billing
statements, contracts, and any other records relevant to receipts
and expenditures.

on december 9, 2004, William Howland, general counsel for
the NadC, wrote to brashear and specifically responded to
brashear’s contention that Hergert believed in good faith he
had mailed his forty-percent affidavit on october 29:

the facts and circumstances surrounding his belief is
an area that i am interested in pursuing by way of a depo-
sition of . . . Hergert. i believe that’s probably the quickest
way to get to the resolution of this matter.
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. . . .

. . . i would also like to have you check your calendar
and . . . Hergert’s for possible dates for a deposition.

on december 21, 2004, brashear sent to the NadC the com-
mittee’s records from June 1 through december 8, 2004, includ-
ing its bank statements, a summary of the committee’s banking
transactions (i.e., a check register), deposit slips, and copies of
invoices through december 8. the NadC investigations were
ongoing when Hergert took office on January 6, 2005, and when
Hergert filed his postelection campaign statement on January 11.

2. evideNCe adduCed of eveNts after

HerGert’s assuMiNG offiCe

on January 6, 2005, Hergert was sworn into office. on
January 11, the NadC received Hergert’s postelection cam-
paign statement for the general election, covering the period
from “october 18 [sic] 2004 to december 31 2004.” Hergert’s
signature on the report bears a date of January 4. Jacobson’s sig-
nature was dated January 10. on January 10, after Charlotte
Herrell, the office manager for Hergert’s businesses, had sent
the completed campaign statement to Jacobson to sign and to
file, she faxed to Jacobson two pages which were to be substi-
tuted and placed in the report before filing. the two substitute
pages are identifiable by the fax inscription at the top of each
page from “Hergert Milling, inc.,” dated January 10, 2005.

the first substituted page summarizes the committee’s re -
ceipts, expenditures, and cash balance. the second substituted
page is the required listing of the committee’s unpaid bills and
other accrued expenses. on the second page, Hergert reported that
the committee had incurred an unpaid expenditure of $13,272.66
to Jackson-alvarez on december 14, 2004. according to
Hinman’s testimony, the two pages are not related, i.e., the total
of unpaid expenditures from the unpaid bills section of the cam-
paign statement is not brought forward in the summary page.

Hergert also reported borrowing $62,500 from valley bank
and trust Company on october 22, 2004. a typewritten insertion
listed $59,907.20 in paid expenditures over $250. these expen -
ditures included: (1) $36,000 paid to scott Cottington, inc., on
october 19; (2) $10,295 paid to Majority strategies on october
19; and (3) $9,727.13 paid to the Nebraska press association on
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october 21. the committee’s total expenditures for the period
were reported as $75,923.07.

on January 31, 2005, the NadC received Hergert’s annual
campaign statement for his committee, signed by Hergert and
brenda spath as the committee’s new treasurer. spath was an
employee of one of Hergert’s businesses. the annual statement
did not list the Jackson-alvarez expenditure as either a paid or
an unpaid expenditure.

on february 15, 2006, Hinman wrote to spath at Hergert’s
home address to ask why the reported expenditure to Jackson-
alvarez in the January 11 filing was not listed as either a paid or
an outstanding bill in the annual statement. on february 23, the
NadC received spath’s response: “[p]lease be advised check
1065 was paid to Jackson-alvarez Group in the amount of
$13,272.66.” spath did not provide a date for this payment or a
copy of the check. Contrary to spath’s representation, the record
shows the amount of check No. 1065 was actually $13,978.98
and that it was paid out of the committee’s checking account on
april 21, 2005. the date on the face of the check to Jackson-
alvarez appears to be March 4, 2005. the check notation pro-
vides that it was written for “legal fees.”

at some point after the Npada complaints were filed, daley
and Howland met with the attorney General, who deferred juris-
diction to the NadC in the Hergert investigations. on March 7,
2005, brashear wrote Howland and offered to settle the exist-
ing complaints against Hergert for $34,522.10, on the condition
that no criminal charges be initiated, that Hergert’s deposition
be canceled, and that the offer constitute a complete resolution
of all pending matters. on March 8, Howland responded to
brashear in writing. in that letter, Howland stated:

one last concern that i want to mention is that i noticed
that the [January 11 campaign statement] shows a negative
balance on the campaign account in the amount of
$12,349.83 along with an unpaid bills balance of $13,272.66
both of which will have to be paid from contributions from
the candidate or others and not from additional loans.

in april 2005, the NadC approved all the settlements, which
required Hergert to pay a total of $33,512.10 in late filing fees
and civil penalties.
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in July 2005, the Nebraska state patrol initiated an indepen-
dent investigation and interviewed Hergert on october 8, 2005.
during that interview, Hergert claimed that he delinquently filed,
on November 3, 2004, the report of the $44,000 late contribu-
tion because he had forgotten to sign the report before he left to
go on a campaign trip. When asked why he had used october 26,
2004, on the report as the date that he received the $44,000 loan,
Hergert stated that he did not prepare the report and relied on his
office staff for the accuracy of all his reports. He also attempted
to distinguish a line of credit from a loan: “[W]hen that [late con-
tribution] report was due, they [his office staff] just called there
and said what is the balance on the note. and took it off the bal-
ance. it wasn’t a loan that day, that was just the balance of, of the
account that day.” similarly, he did not know why the January 11,
2005, campaign statement showed that the bank had loaned his
committee $62,500 on october 22, 2004, instead of october 26,
because he did not prepare the January 11 report.

Hergert denied knowing that scott Cottington, inc., had in -
voiced his committee on october 17, 2004. He admitted know-
ing that Jackson-alvarez had completed its work in early october,
admitted his belief that the firm’s research would cost $7,000
to $8,000, but stated that he did not report the expense because
Jackson-alvarez had not billed the committee. Hergert also stated
that he determined the date of an expenditure was the date a
check cleared the bank. He admitted, however, that he did not
 verify when a check had cleared.

Hergert stated that only the treasurer and those preparing his
reports would know whether any of his expenditures were
reported after the date they were incurred. He stated that he did
not instruct his staff when to report ex penses because he had not
read the NadC’s candidate’s handbook. finally, Hergert stated
during the interview that once he learned the NadC had not
received his forty-percent affidavit, he and Herrell “tore up the
office” looking for the form until he finally instructed her to use
a duplicate form from his files. Hergert claimed that a month
later, he found the original forty-percent affidavit form in a
“chicory file” for one of his businesses.

after the legislature adopted its resolution of impeachment,
the legislature’s counsel deposed Hergert on May 2, 2006.
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Hergert testified that he self-directed his campaign, but admitted
that he had not made any effort to acquaint himself with the
NadC regulations or to read its publications. Hergert testified
that he told Herrell to alert him when the committee had spent
40 percent of his estimated expenditures. He repeated his con-
tention that he considered a payment made when it cleared the
bank for the purpose of triggering the requirement of sending in
his forty-percent affidavit.

Hergert also testified that he had learned since his interview
with the state patrol that he was not required to sign late contri-
bution reports and that he did not know why the $44,000 contri-
bution was reported late. He stated that he did not learn until
later that the loan advance had been made on october 22, 2004,
instead of october 26.

Hergert admitted receiving the Jackson-alvarez report by
mid-october 2004 and using its contents in his advertising. He
further admitted that Jackson-alvarez had completed its work
before he was invoiced by Majority strategies on october 13 and
scott Cottington, inc., on october 17, and before the Nebraska
press association quoted him a price on october 19. He also
admitted that Jacobson was not responsible for the content of any
of his reports and that he told Herrell what date to put on the
forty-percent affidavit. When asked why he choose october 26 as
the date to use for his forty-percent affidavit, he stated, “i had
received a call from Cottington and said he hadn’t received the
money, and would i make sure that it was made available, so i
determined that that was the date we made it available.” although
he admitted that he wrote the $36,000 check to scott Cottington,
inc., on october 19, he stated that he did not use that date
because the check had not cleared the bank.

Hergert denied (1) that he directed Herrell to make corrections
to his January 11, 2005, campaign statement; (2) that he directed
Herrell to fax the substitute pages to Jacobson on January 10, to
place in the January 11 filing; or (3) that he saw the faxed pages
before his deposition. When asked about events in october 2004,
Hergert testified that he last spoke to someone at Jackson-alvarez
in the middle of october 2004 and that neither he nor anyone
in his campaign had communicated with the firm, directly or indi-
rectly, since that time, including all of 2005 and 2006.
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yet, when asked why he had reported the Jackson-alvarez bill
as accrued on december 14, 2004, Hergert responded: “i don’t
know. We were notified that we owed this amount.” but Hergert
was unable to say who from Jackson-alvarez had made the con-
tact, who had received the notification, or whether the contact
was made via a telephone call. Hergert stated that he used the
date he was notified because he knew the work was completed.
although he delayed payment until March or april 2005 because
he contested the amount of the “claim,” Hergert did not use the
date the check cleared the bank, april 21, 2005, as the date he
incurred the expenditure.

during trial, Herrell testified that she determined when to
send in the campaign statements and that she used the date a
check was written to a vendor as the expenditure date. she tes-
tified that she only signed campaign checks at Hergert’s direc-
tion. in contrast to Hergert’s deposition testimony, Herrell stated
that she was never told that she should not list an expenditure
until she could look at the back of the check to see if it had
cleared the bank or until she had received a canceled check from
the bank. she testified that Hergert never spoke to her about the
forty-percent affidavit being lost, other than to dictate the letter
he sent to the NadC accompanying his late filing in November
2004. she also testified that she relied on Hergert to tell her
when to send in the forty-percent affidavits and reports of late
contributions. Hergert admitted during his trial testimony that
he was responsible for the dates of these filings. He again admit-
ted that Jackson-alvarez had completed its work by the time he
received its report in mid-october and maintained that he had
never received an invoice from them.

regarding the January 11, 2005, filing, Herrell testified that
she faxed the substituted pages to Jacobson at Hergert’s direc-
tion. the parties stipulated that Jacobson’s assistant would tes-
tify, if called as a witness, that she was contacted by telephone
and asked to make this substitution before sending the report to
the NadC. Herrell also testified that she never saw any invoice
from Jackson-alvarez and that Hergert provided her the infor-
mation about that expenditure reported in the January 11 cam-
paign statement.
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v. fiNdiNGs of faCt, aNalysis, aNd
CoNClusioNs of laW

1. iMpeaCHable offeNse: MisdeMeaNor iN offiCe

[1,2] article iii, § 17, of the Nebraska Constitution sets forth
the procedures for impeaching a civil officer of this state and
 provides in part that “[t]he legislature shall have the sole power
of impeachment, but a majority of the members elected must
concur therein.” upon the legislature’s adoption of a resolution
of impeachment against any civil officer other than a member of
this court, a special session of this court must be called to try the
articles of impeachment. a conviction of impeachment requires
“the concurrence of two-thirds of the members of the Court of
impeachment” that the officer is guilty of “one or more impeach-
able offenses.” Neb. Const. art. iii, § 17. article iv, § 5, provides:
“all civil officers of this state shall be liable to impeachment for
any misdemeanor in office.”

[3] this court first sat as an impeachment court in 1893, for
the impeachment trials of members of the board of public lands
and buildings, who were accused, inter alia, of failing to over-
see the operations of a contractor who defrauded the state. see,
State v. Hastings, 37 Neb. 96, 55 N.W. 774 (1893); State v.
Leese, 37 Neb. 92, 55 N.W. 798 (1893); State v. Hill, 37 Neb.
80, 55 N.W. 794 (1893). the impeachment proceedings in Leese
and Hill were dismissed because this court has no jurisdiction
to try accusations arising from articles of impeachment adopted
after a state officer has resigned or his or her term has expired.
see, Leese, supra; Hill, supra. in Hastings, however, the court
reached the issues on the merits and provided a comprehen-
sive discussion of an “impeachable misdemeanor” under the
Nebraska Constitution:

[t]he vital question in this case [is] what under our consti-
tution amounts to an impeachable misdemeanor? [i]n its
solution, we have endeavored to adopt the rule best sanc-
tioned by authority and which is just, alike to the state and
its servants. [W]e are constrained to reject . . . the doctrine
that an impeachable misdemeanor is necessarily an in -
dictable offense, as too narrow and tending to defeat rather
than promote the end for which impeachment as a remedy
was designed and not in harmony with the fundamental
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rules of constitutional construction. on the other hand, the
contention [that] the term misdemeanor in office is not sus-
ceptible of a legal definition, but that every such proceed-
ing should be determined upon the facts in the particular
case, is, to say the least, strikingly illogical. . . . the sound
rule . . . lies midway between the two extremes. . . . “[A]n
impeachable high crime or misdemeanor is one in its na -
ture or consequences subversive of some fundamental or
essential principle of government or highly prejudicial to
the public interest, and this may consist of a violation of the
constitution, of law, of an official oath, or of duty by an act
committed or omitted, or, without violating a positive law,
by the abuse of discretionary powers from improper motives
or for an improper purpose.” . . . it may be safely asserted
that where the act of official delinquency consists in the
violation of some provision of the constitution or statute
which is denounced as a crime or misdemeanor, or where it
is a mere neglect of duty willfully done, with a corrupt
intention, or where the negligence is so gross and the disre-
gard of duty so flagrant as to warrant the inference that it
was willful and corrupt, it is within the definition of a mis-
demeanor in office. but where it consists of a mere error of
judgment or omission of duty without the element of fraud,
and where the negligence is attributable to a misconception
of duty rather than a willful disregard thereof, it is not im -
peachable, although it may be highly prejudicial to the
interests of the state.

(emphasis supplied.) Hastings, 37 neb. at 114-17, 55 n.W. at 780.
[4] the italicized text in this passage defining an impeach-

able misdemeanor was later adopted as being “equally applica-
ble today” in State v. Douglas, 217 neb. 199, 202, 349 n.W.2d
870, 874 (1984). the Douglas court also clarified that “the act
or omission for which an officer may be impeached and removed
from office must relate to the duties of the office.” Id. at 201, 349
n.W.2d at 874. thus, under both Hastings and Douglas, three
categories of conduct may constitute an impeachable offense by
a state officer:

(1) an act that violates a statute, constitutional provision, or
oath and is related to the officer’s duties;
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(2) a simple neglect of duty committed for a corrupt pur-
pose; or

(3) a neglect or disregard of duty that is so gross or flagrant,
the officer’s willful and corrupt intent may be inferred.

2. staNdard of proof

[5] in 1986, the procedural requirements of article iii, § 17,
were amended to provide, inter alia, that an impeachment trial
“shall be conducted in the manner of a civil proceeding” and that
the standard of proof for a conviction of impeachment shall be
“clear and convincing evidence.” 1986 Neb. laws, l.r. 318.

in his answer and his brief, Hergert argues that the articles
of impeachment violate his constitutional right to due process
because

the legislature is attempting to utilize its power of impeach-
ment to convict . . . Hergert of these crimes outside of a
criminal court. [t]his violates the united states Constitution
because it seeks to try criminal charges . . . on a standard
less than “beyond a reasonable doubt.” When the Nebraska
Constitution was amended to lower the burden of proof in
impeachment cases, the amendment effectively stripped the
Court of impeachment of the power to try criminal charges
as a matter of first impression.

Closing trial brief for defendant at 28. We interpret Hergert’s
due process argument as a claim that because the Nebraska
Constitution provides merely for a “clear and convincing” stan-
dard of proof for impeachment, this court cannot find that an
officer is guilty of any article of impeachment based upon con-
duct described and prescribed by a criminal statute. this claim
mischaracterizes the proceeding before us, which is an impeach-
ment trial and not a trial on criminal charges.

the function of a standard of proof, as that concept is
embodied in the due process Clause and in the realm of
factfinding, is to “instruct the factfinder concerning the
degree of confidence our society thinks he should have in
the correctness of factual conclusions for a particular type
of adjudication.”

Addington v. Texas, 441 u.s. 418, 423, 99 s. Ct. 1804, 60 l.
ed. 2d 323 (1979) (quoted in Lynch v. Nebraska Dept. of Corr.
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Servs., 245 Neb. 603, 514 N.W.2d 310 (1994)). in a criminal
case, due process requires the prosecution to prove, beyond a
reasonable doubt, every factual element necessary to constitute
the crime charged. Benitez v. Rasmussen, 261 Neb. 806, 626
N.W.2d 209 (2001). in civil cases, however, when a party’s
interests are substantial, involve more than the mere loss of
money, but obviously do not involve criminal conviction, due
process is satisfied by an intermediate standard of proof that
generally employs terms similar to “clear and convincing.”
Addington, supra.

as a court of impeachment, this court is concerned with
Hergert’s conduct and the significance of such conduct as it bears
on the allegations in the articles of impeachment. We are not
 concerned with whether such conduct could result in criminal
conviction or acquittal under the criminal statutes noted in the
articles of impeachment. our role as fact finders under article iii,
§ 17, is limited to finding whether the legislature has shown by
clear and convincing evidence that Hergert is guilty of “one or
more impeachable offenses.”

the phrase “misdemeanor in office,” as that phrase is used in
article iv, § 5, to define an impeachable offense, is a term of art,
and the word “misdemeanor” in this phrase is not used as it is in
a criminal context. as this court held in State v. Hastings, 37
Neb. 96, 55 N.W. 774 (1893), an officer’s conduct need not rise
to the level of an indictable offense to be considered an impeach-
able offense.

[6] additionally, article iii, § 17, limits this court’s judgment
to “removal from office and disqualification” to hold other state
offices. section 17 specifically provides that “the party im -
peached, whether convicted or acquitted, shall nevertheless be
liable to prosecution and punishment according to law.” thus,
the Nebraska Constitution explicitly provides that a conviction
of impeachment is not the same as criminal conviction and that
impeachment sanctions cannot rise to the level of criminal pun-
ishment. because criminal conviction is not at stake in an im -
peachment proceeding, a “beyond a reasonable doubt” standard
of proof is not required. Addington, supra.

our inquiry is limited to whether Hergert violated his duties to
the public as a constitutional officer of this state, that is, whether
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he has committed a “misdemeanor in office.” Whether Hergert
should be impeached does not depend upon whether he could be
convicted of violating a criminal statute, but upon whether his
alleged conduct is “ ‘ “in its nature or consequences subversive
of some fundamental or essential principle of government or
highly prejudicial to the public interest . . . .” ’ ” State v. Douglas,
217 Neb. 199, 202, 349 N.W.2d 870, 875 (1984), quoting
Hastings, supra. Hergert’s due process rights are fully protected
by a clear and convincing standard of proof. We reject this con-
stitutional argument.

3. relevaNCy obJeCtioNs

during trial, Hergert asked for and was granted a continuing
relevancy objection to evidence of his conduct prior to taking
office, which objections this court took under advisement. in
Nebraska, this issue would not arise if Hergert’s conduct had
occurred while he was an incumbent seeking reelection because
our impeachment statutes specifically provide that a state officer
may be impeached “notwithstanding the offense for which said
officer is tried occurred during a term of office immediately pre-
ceding.” Neb. rev. stat. § 24-109 (reissue 1995).

However, even in states where an officer may not be im -
peached for acts committed in a previous term, a court may
nonetheless consider those acts “in so far as they are connected
with or bear upon [the officer’s] general course of conduct dur-
ing the second term, for the limited purpose of inquiring into
the motive and intent of the respondent as to the acts and omis-
sions charged to [the officer] during the second term.” State, ex
rel. Attorney General v. Hasty, 184 ala. 121, 126, 63 so. 559,
561 (1913).

[7] We agree with this reasoning and conclude that such rea-
soning is equally applicable to an officer’s preincumbency con-
duct. thus, we determine that in an impeachment proceeding, an
officer’s preincumbency conduct is relevant to the extent it bears
upon the officer’s pattern of conduct and shows the officer’s
motives and intent as they relate to the officer’s conduct while in
office. thus, this objection is overruled and the evidence will be
considered for this limited purpose.
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4. artiCles iii aNd v: false reportiNG aNd obstruCtioN

of GoverNMeNt operatioNs

article iii alleges “false reporting,” and article v alleges
“obstructing Government operations.” the legislature’s allega-
tions in article iii, paragraphs 1, 2, and 4, are virtually identical
to the corresponding paragraphs in article v. therefore, we set
out all the paragraphs of article iii and only paragraph 3 of arti-
cle v. in article iii, the legislature alleged:

1. during the final calendar quarter of 2004, the
Commission initiated one or more investigations of C. david
Hergert after receiving two complaints from cit izens and
 initiating an internal complaint within the Commission.
the Commission is empowered by law to conduct crimi-
nal investigations and has concurrent jurisdiction with the
attorney General to prosecute election crimes as provided
by Neb Rev Stat § 49-14,126. Hergert was informed of the
investigations and entered into a series of submissions of
information and communications with the Commission
about the matters under investigation.

2. thereafter, Hergert prepared or caused to be pre -
pared, signed, and filed on January 11, 2005 his Campaign
statement. this Campaign statement contained false, de -
ceptive and misleading entries and information includ ing,
but not limited to, false reporting of the date when Hergert
or his campaign incurred an expenditure of a reported
$13,272.66 to the Jackson-alvarez Group, Mclean,
virginia. Hergert reported to the Commission, and citizens
of the state, that this expenditure was incurred december
14, 2004; however, the expenditure actually commenced to
be incurred no later than october 5, 2004, when Hergert’s
political consultants confirmed prior requests for public
records from the university of Nebraska by giving
university officials a federal express number to be used to
transport the requested information.

3. Hergert’s January 11, 2005 Campaign statement
 contained material information Hergert knew to be false.
Hergert knowingly furnished this materially false infor -
mation to the Commission with the intent to impede the
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investigation of an actual criminal matter contrary to Neb
Rev Stat § 28-907.

4. Hergert’s actions were related, but inimical, to his
duties in office, subversive of fundamental and essential
principles of government, and were highly prejudicial to the
public interest.

paragraph 3 of article v provides:
3. Hergert’s January 11, 2005, Campaign statement

constituted intentional obstruction, impairment or perver-
sion of the administration of law or other governmental
functions by unlawful acts, including submission of mate-
rial information to the Commission which Hergert knew
to be false. Hergert furnished materially false information
to Commission officials with the intent to impede a crimi-
nal investigation. Hergert’s conduct violated Neb Rev Stat
§ 28-901.

[8] as noted, the legislature’s burden of proof in an impeach-
ment proceeding is clear and convincing evidence. Clear and
convincing evidence is that amount of evidence which produces
in the trier of fact a firm belief or conviction about the existence
of a fact to be proved. Hamit v. Hamit, ante p. 659, 715 N.W.2d
512 (2006).

there are two kinds of evidence, direct and circumstantial.
see Brown v. Farmers Mut. Ins. Co., 237 Neb. 855, 468 N.W.2d
105 (1991). Circumstantial evidence is evidence of one fact, or
of a set of facts, from which the existence of the fact to be deter-
mined may reasonably be inferred. Carpenter v. Cullan, 254
Neb. 925, 581 N.W.2d 72 (1998). direct evidence is that evi-
dence which proves the fact in dispute directly without inference
or presumption. see, Father Flanagan’s Boys’ Home v. Agnew,
256 Neb. 394, 590 N.W.2d 688 (1999); Bland v. Fox, 172 Neb.
662, 111 N.W.2d 537 (1961).

Circumstantial evidence is not inherently less probative than
direct evidence. State v. Leibhart, 266 Neb. 133, 662 N.W.2d
618 (2003). a finder of fact may rely upon circumstantial evi-
dence and the inferences that may be drawn therefrom. see,
Leibhart, supra; State v. Miner, 265 Neb. 778, 659 N.W.2d 331
(2003). a fact proved by circumstantial evidence is nonetheless
a proven fact. State v. Pierce, 248 Neb. 536, 537 N.W.2d 323
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(1995), citing Holland v. United States, 348 u.s. 121, 75 s. Ct.
127, 99 l. ed. 150 (1954).

the intent with which an act is committed is a mental proc-
ess and may be inferred from the words and acts of the defend-
ant and from the circumstances surrounding the incident. State
v. Aldaco, ante p. 160, 710 N.W.2d 101 (2006).

(a) Hergert’s duplicity before January 6, 2005
the legislature has built its case on a paper trail of strong cir-

cumstantial evidence. the evidence clearly and convincingly
establishes that in both the primary and general elections,
Hergert intentionally delayed filing his forty-percent affidavits
in an effort to ensure that his opponents did not receive, or did
not timely receive, public funding. His conduct and inconsistent
excuses undercut his credibility.

Hergert’s second campaign statement in the primary election
period demonstrates that by failing to file the forty-percent affi-
davit, a nonabiding candidate can manipulate the reporting re -
quirements for campaign statements to keep an abiding candi-
date from timely receiving public funds. a nonabiding candidate
can accomplish this by delaying his or her expenditures and
 contributions until just after the closing date of the preceding
reporting period.

this is what happened in the primary election. as noted, once
Hergert expended 40 percent of his estimated expenditures,
blank was entitled to $40,000 in public funds for the primary
election—the difference between the $25,000 spending limit
and Hergert’s $65,000 estimate. but because Hergert failed to
file a forty-percent affidavit until after the primary election, the
NadC had no notice that Hergert had exceeded 40 percent of
his maximum estimated expenditures until the filing deadline
for the second campaign statement. because the NadC’s notice
of Hergert’s expenditures was delayed, public funds were not
disbursed to blank until 5 to 6 days before the primary election.

Hergert’s conduct in the general election period was more
egregious. based on Hergert’s amended estimate of $40,000 in
expenditures, blank should have been eligible for $15,000 in
public campaign funds—the difference between the voluntary
spending limit and Hergert’s estimate. but because of Hergert’s
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conduct in the general election, blank did not receive any pub-
lic funding.

in the general election, Hergert not only failed to file his forty-
percent affidavit until 10 days after the general election, he also
omitted key expenditures on his second campaign statement that
would have alerted the NadC that he had exceeded 40 percent
of his maximum estimated expenditures by the closing date of
the second reporting period. by omitting from his october 25,
2004, campaign statement expenditures to Majority strategies
and scott Cottington, inc.—services for which he had received
invoices and was unquestionably obligated to pay—Hergert in -
tentionally concealed these facts.

similarly, had Hergert timely reported the $44,000 loan his
committee received on october 22, 2004, the NadC would have
been alerted to the probable existence of corresponding campaign
expenditures. Hergert’s omission of material expenditures on his
october 25 campaign statement served to keep blank from ob -
taining public funding for the general election. Hergert’s delin-
quent reporting of the late $44,000 contribution ensured that the
NadC would not question his omission of material expenditures
in his october 25 campaign statement.

Hergert’s explanations for these omissions are not credible,
given his pattern of conduct and inconsistencies. for example,
Hergert claimed in his state patrol interview that his office staff
was solely responsible for the accuracy of his campaign fil-
ings and, specifically, for the october 26, 2004, date used as the
date his committee received the $44,000 loan. in his deposition,
he initially testified that he did not know the source for the
october 26 date. However, when specifically asked whether he
would contradict Herrell’s testimony that Hergert gave her the
october 26 date to use for the late contribution report and forty-
percent affidavit, he admitted that he had provided the date.
While Hergert claimed that he and Herrell “tore up the office”
searching for his lost forty-percent affidavit, Herrell testified
that Hergert had never spoken to her about a lost affidavit other
than to dictate the letter he sent to the NadC in November
2004. Hergert claimed in his state patrol interview that he and
Herrell determined the date of an expenditure—for the purpose
of triggering the filing of his forty-percent affidavit—was the
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date a check cleared the bank. yet, Hergert admitted that he did
not look to see if a check had cleared the bank, and Herrell tes-
tified that she had never been told to look for such evidence.

(b) January 11, 2005, Campaign statement
We now turn to the legislature’s allegation in article iii that

Hergert knowingly furnished false information to the NadC on
January 11, 2005, and the allegation in article v that this false
information was intended to impede the NadC’s investigation.
in Hergert’s January 11 campaign statement, he reported that he
had incurred an expenditure to Jackson-alvarez on december 14,
2004. We find that Hergert knew this expenditure was incurred
no later than october 12, 2004.

first, Hergert admitted in his deposition and at trial that
Jackson-alvarez had completed its work by mid-october 2004,
in time for him to use its contents in his advertising. Hergert spe-
cifically admitted in his deposition that Jackson-alvarez had
completed its work before he was invoiced by Majority strategies
on october 13, and scott Cottington, inc., on october 17, and
before the Nebraska press association quoted him a price on
october 19. thus, Hergert had not only incurred the Jackson-
alvarez expenditure by october 13, he was receiving the benefit
of the expenditure.

second, the preprinted instructions on the unpaid bills section
of Hergert’s campaign statement provide, in relevant part:

list all unpaid bills, accounts payable and other pay-
ments owed by the committee, i.e., accrued expenses for
goods, materials, services, or facilities received, for which
payment has not been made as of the closing date of this
statement. include any amounts owed to the candidate if
the candidate intends to seek reimbursement from the com-
mittee. If the exact amount of an unpaid bill is unknown,
report a reasonable estimate of the amount owed.

(emphasis supplied.) Notably, in Hergert’s first campaign state-
ment, filed on april 21, 2004, Hergert listed an unpaid bill of
$9,740 as accrued on april 6. in addition, the unpaid bills section
includes a bolded and capitalized “important” notice, which pro-
vides in relevant part: “Candidates for these offices who have not
agreed to abide by these limits are reminded that for the purpose
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of determining if a candidate has exceeded the estimate of max-
imum expenditures on file with the Commission, unpaid bills
and accrued expenses are considered expenditures.”

these instructions are explicit, and Hergert had demonstrated
an understanding of them as early as april 2004. if, on his
october 25 campaign statement, Hergert had properly estimated
his expenditure to Jackson-alvarez at even $7,000, and properly
listed his unpaid invoices, the NadC would have been alerted
that he had exceeded the 40-percent mark, or $16,000, no later
than october 13, the date he received an invoice from Majority
strategies for $10,456.55. Hergert’s failure to review the NadC
brochures does not excuse his disregard of instructions on the
forms. While Hergert defended his many filing “errors” with the
excuse that the Npada and Cfla requirements were confusing
or inconsistent, his deposition testimony shows that he could not
have accurately made such an assessment because he failed to
inform himself of the requirements in any event. We find that
Hergert’s omission of the Jackson-alvarez expenditure from his
october 2004 campaign statement was deliberate.

in his January 11, 2005, campaign statement, however, Hergert
falsely reported that he incurred the Jackson-alvarez expendi-
ture on december 14, 2004, thus deflecting the NadC’s inves -
tigation away from this expenditure. When the NadC initiated an
audit of Hergert’s failure to file a forty-percent affidavit in case
No. 04-36, it had no notice that Hergert had incurred an expendi-
ture to Jackson-alvarez during october 2004. its initial investi-
gation into the forty-percent affidavit was focused on the infor-
mation shown by the committee’s banking records. Nothing in the
records Hergert provided would have alerted the NadC to the
Jackson-alvarez expenditure, and as noted, check No. 1065 was
not written until sometime in 2005.

When Hergert sent his forty-percent affidavit to the NadC,
which was received on November 12, 2004, he reported that
he had mailed the affidavit on october 29. on November 12, the
NadC notified Hergert that it was initiating an investigation
for a possible violation of § 32-1604(5)(b). on November 22,
through his attorney, Hergert repeated his “good faith” belief
that he had mailed his affidavit to the NadC. on december 9,
Howland notified brashear that he intended to explore “the facts
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and circumstances surrounding [hergert’s] belief” in a deposition
pursuant to the investigation in case no. 04-36. thus, hergert was
on notice that his intent concerning the forty-percent affidavit was
at issue in the naDC’s investigation. Moreover, concealment of
expenditures in general, and the Jackson-alvarez expenditure in
particular, was relevant to possible criminal charges.

the language in § 32-1604(5)(b) provides, in relevant part,
that “[a] candidate who intentionally fails to file the required
[forty-percent] affidavit within either five-day period [for the
 primary or the general election period] shall be guilty of a Class ii
misdemeanor.” (emphasis supplied.)

thus, hergert’s intentional conduct of filing his forty-percent
affidavit late—received on november 12, 2004—and swearing
that he had spent 40 percent of his estimated expenditures on
october 26, could have subjected him to criminal charges. given
the naDC’s record request, hergert was cornered. he could not
conceal the expenditures that he had paid to scott Cottington,
inc. ($36,000 on october 19), or to Majority strategies
($10,456.55 on october 19), because those expenditures were
shown on his october bank statement. hergert did not pay
Jackson-alvarez, however, until sometime in March or april
2005 and did not report this unpaid expenditure until January 11.
thus, the date of the expenditure to Jackson-alvarez represented
the only information that hergert could conceal in an effort to
deflect a finding that he had intentionally and knowingly filed a
false report as to when he exceeded 40 percent of his estimated
maximum expenditures.

on January 10, 2005, after he took office, we find that hergert
directed herrell to fax two substitute pages to Jacobson to re -
place in his postelection campaign statement before Jacobson
sent the statement to the naDC. the second substituted page
was the unpaid bills section, in which hergert reported that the
Jackson-alvarez expenditure was for “research/Communica -
tions” and incurred on December 14, 2004. We find that the fil-
ing was a false representation to the naDC on January 11, 2005,
asserting, in effect, that the Jackson-alvarez expenditure was not
relevant to its investigation of the expenditures he made in
october 2004 and the actual triggering date for his late forty-
 percent affidavit filed in november.
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Howland’s letter to brashear on March 8, 2005, during on -
going settlement negotiations, indicates that as of that date,
Howland’s concern about the Jackson-alvarez expenditure was
limited to ensuring that Hergert did not attempt to pay the un -
paid bill through an additional loan. it was only after the NadC
had approved the settlement agreements with Hergert in april
2005 that the state patrol initiated an independent investigation,
in July 2005, and confronted Hergert about the Jackson-alvarez
expenditure.

Hergert contends that the uncontested evidence shows that he
did not know of the actual amount of the Jackson-alvarez bill
until december 2004. However, we are not bound to blindly
accept as true all testimony which is not directly contradicted or
impeached. the testimony of a witness should be weighed in
connection with all the facts in the case. Pahl v. Sprague, 152
Neb. 681, 42 N.W.2d 367 (1950).

We find Hergert’s explanations for reporting the Jackson-
alvarez expenditure as having been incurred on december 14,
2004, are not credible and contradicted by his own testimony. in
his deposition, Hergert initially testified that neither he nor any-
one in his campaign had communicated with Jackson-alvarez
in any way since october. However, his only explanation for
using the december 14 date was his claim that some unknown
person from Jackson-alvarez had contacted some unknown per-
son in his campaign about money his committee owed the firm.
although Hergert purportedly delayed payment to Jackson-
alvarez because he disputed the amount of its “claim,” he none-
theless used the december 14 purported contact date as the date
the expenditure was incurred because he knew Jackson-alvarez’
work had been completed in october.

Hergert denied knowing who directed that corrections be made
to the January 11, 2005, campaign statement or who directed that
the corrections be faxed to Jacobson with instructions to use
the substitute pages. Herrell, however, testified that she faxed the
substituted pages to Jacobson at Hergert’s direction and that
Hergert provided the information stated on the unpaid bills sec-
tion of the January 11 campaign statement. Considering the in -
consistencies in Hergert’s testimony, we believe Herrell; we do
not believe Hergert.

1006 271 Nebraska reports



We find that the legislature has proved by clear and convinc-
ing evidence as alleged in article iii that while in office, Hergert
knowingly furnished materially false information to the NadC
on January 11, 2005, when he represented that he had incurred an
expense to Jackson-alvarez on december 14, 2004. see § 28-907.
We also note that such conduct is a potential Class iv felony
under § 49-14,134 (“any person who files a statement or report
required under the [Npada] knowing that information contained
in the statement or report is false . . . shall be guilty of a Class iv
felony”). We further find that the false statement was intended to
deflect the NadC’s investigation into the forty-percent affidavit
issue in case No. 04-36 away from this incurred expenditure.
thus, Hergert, as alleged in article v, intended to impede the
investi gation of an actual criminal matter. We therefore conclude
that Hergert is guilty of article iii, “false reporting,” and article
v, “obstructing Government operations.”

5. HerGert’s arGuMeNts

Hergert makes certain legal arguments at odds with our con-
clusions, and to the extent his arguments are directed toward
articles iii and v, we address them.

(a) article iii
Hergert contends that the NadC was not conducting a crim-

inal investigation at the time he filed his January 11, 2005, cam-
paign statement and that § 28-907(1)(a) cited in article iii is
intended only to prevent police officers from wasting time by
pursuing false leads. section § 28-907(1)(a) prohibits a person
from “[f]urnish[ing] material information he or she knows to be
false to any peace officer or other official with the intent . . . to
impede the investigation of an actual criminal matter.”

[9,10] although it is not necessary for an actual crime to have
been committed, in the context of an ongoing investigation, false
reporting is dependent upon “the existence of a legitimate and
valid investigation of facts which could constitute a predicate
offense.” State v. Ewing, 221 Neb. 462, 468, 378 N.W.2d 158, 162
(1985). this court has stated that the purpose of § 28-907(1)(a) is
“to prevent the public from willfully furnishing erroneous infor-
mation to law enforcement officers and thus interfering with the
performance of their duties.” Ewing, 221 Neb. at 468, 378 N.W.2d
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at 162. interference with an officer’s duties includes false state-
ments that impede an officer’s gathering of information. State
v. Nissen, 224 Neb. 60, 395 N.W.2d 560 (1986). also, subsection
(a) includes “other official[s]” besides police officers. thus, the
statute is intended to prevent persons from providing false infor-
mation to police officers and other officials who have the author-
ity to investigate actual criminal matters. Here, at the time that
Hergert filed his false January 11, 2005, campaign statement, the
NadC’s investigation was ongoing, and the investigation could
have resulted in criminal prosecution. see §§ 49-14,123(11),
49-14,133, and 49-14,134. We reject Hergert’s argument.

(b) article v
relying on the three-justice plurality in State v. Douglas,

217 Neb. 199, 349 N.W.2d 870 (1984), Hergert argues that the
legislature has failed to prove Hergert committed an obstruction
of a government operation as alleged in article v by filing his
January 11, 2005, campaign statement, because Hergert did not
engage in a physical act with intent to impede government oper-
ations. Hergert’s reading of our case law under § 28-901 dealing
with this offense is incorrect. section 28-901(1) provides:

a person commits the offense of obstructing government
operations if he intentionally obstructs, impairs, or perverts
the administration of law or other governmental functions
by force, violence, physical interference or obstacle, breach
of official duty, or any other unlawful act, except that this
section does not apply to flight by a person charged with
crime, refusal to submit to arrest, failure to perform a legal
duty other than an official duty, or any other means of
avoiding compliance with law without affirmative interfer-
ence with governmental functions.

(emphasis supplied.)
in Douglas, the three-justice plurality stated that the failure

to volunteer information could not offend § 28-901, even if the
investigation was thereby deflected, “for the offense [of obstruc-
tion of government operations] must consist of physical interfer-
ence or some unlawful act.” 217 Neb. at 216, 349 N.W.2d at 881.
in contrast, the dissent in Douglas on this article of impeach-
ment rejected the contention that the offense requires an obstruc-
tion be committed “ ‘by force, violence, physical interference or
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obstacle.’ ” Id. at 281, 349 N.W.2d at 911 (shanahan and Grant,
JJ., and Moran, district Judge, dissenting).

[11] Hergert contends that this court adopted the plurality’s
definition of an obstruction in State v. Fahlk, 246 Neb. 834, 524
N.W.2d 39 (1994) (concluding that evidence of obstruction of
government operations was insufficient). However, in Fahlk,
we clarified that obstruction of government operations can be
shown in one of three ways: by showing that the defendant
“(1) committed some physical act, (2) breached an official duty,
or (3) committed some other unlawful act with the intent to
obstruct the administration of justice.” 246 Neb. at 853, 524
N.W.2d at 53. We further stated that Douglas established that
neither the failure to volunteer information nor words intended
to frustrate law enforcement are a physical act that violates
§ 28-901. but we limited the plurality’s statements in Douglas
to the first prong of the three-part inquiry and went on to ana-
lyze the remaining prongs.

to prove obstruction under the second prong, we concluded
that the official’s misconduct must be a “ ‘purposeful obstruction
of governmental function by breach of official duty.’ ” Fahlk, 246
Neb. at 854, 524 N.W.2d at 53. for the third prong, obstruction
by unlawful act can be “ ‘any affirmative violation of legal duty,
whether imposed by criminal statute, tort law, or administrative
regulation.’ ” Id. Here, the second prong—breach of an official
duty—is the most applicable. We conclude that the legislature
has shown, as alleged in article v, that an “elected [officer] of this
state breached his official duty to be truthful during an official
investigation and that he thus obstructed government operations.”
see Douglas, 217 Neb. at 281, 349 N.W.2d at 911 (shanahan and
Grant, JJ., and Moran, district Judge, dissenting). We reject
Hergert’s argument.

(c) duties in office
Hergert argues that the filing of the various campaign forms

is unrelated to the specific duties of the office of regent. Hergert
misapprehends a public officer’s duties, which extend beyond
the officer’s job description. an officer’s public duties include
the duty to cooperate with investigations. in State v. Douglas,
217 Neb. 199, 349 N.W.2d 870 (1984), this court, sitting as a
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court of impeachment, was confronted with accusations similar
to those before us. the attorney General was accused of mis-
representing facts and lying during a sworn interview that was
conducted pursuant to an official investigation into his conduct.

[12] because five members of this court must concur in find-
ing an impeachable misdemeanor, the attorney General was not
convicted. Id. However, every member of the court in Douglas
determined that a state officer has a fiduciary duty to the public
to provide truthful information during an official investigation
of the officer. according to the four justices, under such circum-
stances, an officer violates his fiduciary duties by withholding
material information, as well as by lying about material informa-
tion. regarding the attorney General’s failure to disclose mate-
rial information, the dissent in Douglas stated:

throughout the united states, public officers have been
characterized as fiduciaries and trustees charged with hon-
esty and fidelity in administration of their office and exe-
cution of their duties. . . .

. . . When a relationship of trust and confidence exists,
the fiduciary has the duty to disclose to the beneficiary
of that trust all material facts, and failure to do so consti-
tutes fraud.

(Citations omitted.) 217 Neb. at 256, 349 N.W.2d at 900
(Hastings, shanahan, and Grant, JJ., and Moran, district Judge,
dissenting).

a similar reasoning was relied upon by the dissent to conclude
that the legislature had proved an impeachable misdemeanor
based on circumstantial evidence that the attorney General had
lied to an investigator when he claimed not to know of a fact
material to the investigation:

if [the attorney General] did lie as charged, he did so
while in office. if, under State v. Hastings, 37 Neb. 96, 55
N.W. 774 (1893), gross negligence in office done corruptly
is an impeachable offense, a lie is certainly a corrupt act
and is more than negligence.

as noted in the dissenting opinion on [the article of
impeachment charging misrepresentation], we determine
that defendant’s conduct in so lying is a clear breach of
his fiduciary duty to the people of the state of Nebraska
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requiring him, as attorney General, to be honest in his offi-
cial actions.

217 Neb. at 280, 349 N.W.2d at 911 (shanahan and Grant, JJ.,
and Moran, district Judge, dissenting).

the three-justice plurality did not believe the legislature had
proved its allegations of misrepresentation but agreed that an
officer has a duty to cooperate in official investigations:

if [the attorney General] “did knowingly misrepresent his
knowledge of [a material fact,]” he did so in the execution
of his duties, as he was bound to assist in the investigation;
and, accordingly, if the offense be deemed sufficiently seri-
ous, he could be removed upon the trial of an impeachment
for a “misdemeanor in office” as that constitutional term is
judicially construed.

(emphasis supplied.) State v. Douglas, 217 Neb. 199, 210, 349
N.W.2d 870, 878-79 (1984). relying on an opinion by the New
Jersey supreme Court, the plurality in Douglas defined an offi-
cer’s duties as follows:

“[public officers] stand in a fiduciary relationship to the
people whom they have been elected or appointed to serve. .
. . as fiduciaries and trustees of the public weal they are
under an inescapable obligation to serve the public with the
highest fidelity. in discharging the duties of their office they
are required to display such intelligence and skill as they are
capable of, to be diligent and conscientious, to exercise their
discretion not arbitrarily but reasonably, and above all to
display good faith, honesty and integrity. . . . they must be
impervious to corrupting influences and they must transact
their business frankly and openly in the light of public
scrutiny so that the public may know and be able to judge
them and their work fairly. . . .

“these obligations are not mere theoretical concepts or
idealistic abstractions of no practical force and effect; they
are obligations imposed by the common law on public offi-
cers and assumed by them as a matter of law upon their
entering public office.”

(emphasis supplied.) Douglas, 217 Neb. at 225-26, 349 N.W.2d
at 885-86, quoting Driscoll v. Burlington-Bristol Bridge Co.,
8 N.J. 433, 86 a.2d 201 (1952). We agree with these statements
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describing an officer’s duties and reject Hergert’s contention that
he could be impeached only for conduct involving functions spe-
cific to his office as regent.

(d) technical violations
relying on the three-justice plurality in Douglas, supra,

Hergert contends that his violations were technical violations
of law because many candidates make similar mistakes and the
regulations are confusing. it is not clear that this argument is
directed toward the January 11, 2005, filing, and to the extent
that it is, we conclude it is without merit.

in State v. Hastings, 37 Neb. 96, 128, 55 N.W. 774, 785
(1893), this court stated:

it is better that the state should be confined to the remedy
afforded by the Criminal Code and civil action on the
bonds of its officers, than an alternative so dangerous and
so liable to abuse as impeachment for technical violations
of law, errors of judgment, mistake of fact, or even neglect
of duty such as disclosed by the proofs in this case.

We agree with this statement and recognize the danger of find-
ing an impeachable misdemeanor for a technical violation of
the law. However, the evidence of Hergert’s intent regarding the
January 11, 2005, filing does not show simple neglect or an error
of fact or judgment. rather, the facts show that Hergert was
“willfully blind” to the actual date the Jackson-alvarez expense
was incurred and that Hergert deliberately acted to misrepresent
that date. see Douglas, 217 Neb. at 280, 349 N.W.2d at 911
(shanahan and Grant, JJ., and Moran, district Judge, dissenting).

6. defeNdaNt’s first aMeNdMeNt CHalleNGes

in his answer and closing trial brief, Hergert challenges arti-
cles of impeachment vii, iX, and X on first amendment
grounds, arguing that various provisions of the Npada and the
Cfla are unconstitutional limitations on campaign expendi-
tures. relying on Buckley v. Valeo, 424 u.s. 1, 96 s. Ct. 612, 46
l. ed. 2d 659 (1976), Hergert asserts that the forty-percent affi-
davit requirement of § 32-1604(5)(b), as well as the 50 percent
of contributions loan limitation of § 49-1446.04, are unconstitu-
tional constraints on campaign financing and violative of the
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first amendment. further, Hergert attacks the constitutionality
of the Cfla generally on first amendment grounds, arguing,
inter alia, that requiring nonabiding candidates to lock them-
selves into expenditure estimates unconstitutionally bars a can-
didate from spending as much money as he or she feels necessary
to combat his opponent late in the race if newly discovered cam-
paign issues arise. that, Hergert asserts, amounts to an over-
whelming burden on a nonabiding candidate’s right to speak.

[13] Hergert’s constitutional challenge is not unlike the situ-
ation in State ex rel. NSBA v. Douglas, 227 Neb. 1, 416 N.W.2d
515 (1987) (NSBA v. Douglas), in which the respondent, paul l.
douglas, challenged the constitutionality of the Npada in an
attorney disciplinary proceeding. in NSBA v. Douglas, this court
adopted the “ ‘fraud and deceit’ standing doctrine” established
in Dennis v. United States, 384 u.s. 855, 86 s. Ct. 1840, 16 l.
ed. 2d 973 (1966). see State v. Monastero, 228 Neb. 818, 830,
424 N.W.2d 837, 846 (1988). that doctrine “precludes a defend-
ant’s constitutional challenge to a particular statute, or statutory
scheme, when the defendant has fraudulently circumvented or
avoided that particular statute and . . . seeks to raise a con -
stitutional question concerning the statute which the defend-
ant had fraudulently circumvented or avoided” in a proceeding
not intended to enforce the statute. Id. at 830-31, 424 N.W.2d
at 846.

the Dennis Court stated in part: “ ‘When one undertakes to
cheat the Government or to mislead its officers, or those acting
under its authority, by false statements, he has no standing to
assert that the operations of the Government in which the effort
to cheat or mislead is made are without constitutional sanc-
tion.’ ” 384 u.s. at 866, quoting Kay v. United States, 303 u.s.
1, 58 s. Ct. 468, 82 l. ed. 607 (1938). relying on that language
in Dennis, we held that the respondent lacked standing to raise
a constitutional challenge to the Npada. We stated:

in Dennis, the prosecution was for the petitioners’ fraud. it
was not an action to enforce the statute claimed to be un -
constitutional. the same is true with the case at bar. it is a
case directed at the respondent’s actions, not a case to
enforce the statute claimed to be unconstitutional.

NSBA v. Douglas, 227 Neb. at 36, 416 N.W.2d at 536.
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those same principles apply in this matter, albeit an impeach-
ment proceeding rather than an attorney disciplinary or crimi -
nal proceeding. as in NSBA v. Douglas, the question in this im -
peachment proceeding is not whether Hergert is technically
guilty of the “crimes charged” in the articles of impeachment
which arise out of the Cfla and/or the Npada; rather, as we
noted earlier in this opinion, it is Hergert’s conduct or actions
which are at issue. the holding in NSBA v. Douglas is equally
applicable here:

in the proceeding before us, relator is not trying in any
way to charge respondent with any violation of the act, but
has merely alleged that certain conduct of respondent has
not measured up to the standard that our statutes have set for
certain purposes. Respondent, of course, is in a particular
situation where he, as the Attorney General of Nebraska,
chose to comply with the act by making filings under the act.
We hold that respondent has no standing to challenge the
act’s constitutionality in this proceeding and that we are
judging his conduct in furnishing information to the public,
as required by the act. If respondent has chosen to mislead
the public by his filings under the act, we are not concerned
with any violation of the act, but with his conduct in improp-
erly informing, or in misleading, the public.

(emphasis supplied.) (emphasis in original.) 227 Neb. at 36, 416
N.W.2d at 536. in this case, Hergert chose to comply with the
Cfla and the Npada by making filings thereunder. We are not
concerned with specific violations of these acts in this im peach -
ment proceeding, but, rather, we are concerned only with his con -
duct in furnishing the NadC, as well as the public, with infor-
mation required by these acts. thus, in this case, as in NSBA v.
Douglas, we will not reach the claims of the unconstitutionality
of these statutes.

vi. CoNClusioN
for the reasons fully explained above, we find Hergert guilty

of the charges set forth in articles of impeachment iii and v.
We find that in the primary and general elections, Hergert inten-
tionally manipulated and violated Nebraska’s campaign finance
laws in a scheme to prevent his opponents from receiving public
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campaign funds. during the campaign and, significantly, after he
took office, Hergert intentionally filed false reports of campaign
spending in an attempt to cover up his conduct. Hergert’s various
explanations for his actions contradict one another and are not
believable when the clear and convincing evidence before this
court is considered.

thus, we conclude that the legislature has proved by clear
and convincing evidence that, as alleged in article iii, “false
reporting,” after he was in office, Hergert knowingly furnished
materially false information to the NadC on January 11, 2005,
when he represented that he had incurred an expenditure to
Jackson-alvarez on december 14, 2004, rather than in early
october 2004. We further conclude that as alleged in article v,
“obstruction of Government operations,” the false statement
filed January 11, 2005, was intended to deflect the NadC’s
investigation away from the Jackson-alvarez accrued expense
and, thus, to impede the investigation of an actual criminal mat-
ter. the actual matter under investigation was the NadC’s case
No. 04-36, which focused on Hergert’s violation concerning the
forty-percent affidavit, and such violation could have subjected
him to criminal charges. that affidavit was required to be filed
for the general election for regent for the seventh district when
Hergert reached 40 percent of his estimated maximum expendi-
tures for this election. as a result of Hergert’s violations, public
funds were not disbursed to Hergert’s opponent, who was enti-
tled to receive such funds during the campaign. the triggering
date for release of public funds was under investigation in case
No. 04-36, and Hergert’s January 11, 2005, filing covered up the
true triggering date and diverted the investigation. Hergert’s con-
duct on January 11 clearly violated Hergert’s duties as a public
officer to provide truthful information during the course of an
investigation into his conduct.

We conclude that Hergert is guilty as charged in articles iii
and v. in view of our finding of guilt as to articles iii and v,
Hergert’s motion to dismiss is overruled as to articles iii and v,
and, as to articles i, ii, iv, and vi through X, the motion to dis-
miss is overruled as moot. based on our finding of guilt, it is the
judgment of this court that C. david Hergert is removed from
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office and is disqualified from holding and enjoying any office of
honor, profit, or trust in this state.

JudGMeNt of Guilty oN artiCles iii
aNd v, aNd order of reMoval aNd

disQualifiCatioN froM offiCe.
stepHaN, J., not participating.
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Parties    454
Pensions    788
Physician and Patient    332, 834
Pleadings    57, 84, 194, 362, 373, 424, 433, 468, 488, 578, 635, 950
Pleas    468, 906
Police Officers and Sheriffs    64, 140, 543, 893, 976
Political Subdivisions    543
Political Subdivisions Tort Claims Act    536, 543, 570, 635
Postconviction    253, 488
Presentence Reports    776
Presumptions    140, 194, 402, 543, 602, 659, 776, 931
Pretrial Procedure    133, 140, 194, 362, 684, 698
Prisoners    684
Probable Cause    64, 140, 893
Probation and Parole    906
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Products Liability    194
Proof    16, 64, 84, 122, 140, 160, 173, 194, 253, 281, 332, 373, 402, 424, 482, 488, 

543, 557, 570, 602, 616, 659, 692, 698, 750, 776, 810, 834, 893, 931, 950, 976
Property    956
Property Division    122, 788
Prosecuting Attorneys    240, 395, 698, 906
Proximate Cause    84, 332, 543, 570, 834
Public Health and Welfare    402
Public Officers and Employees    433, 635, 976
Public Policy    373, 834
Public Service Commission    454

Rebuttal Evidence    488
Records    488, 628, 776
Restitution    776
Right to Counsel    140, 160, 488, 858, 874
Rules of Evidence    16, 84, 194, 303, 332, 488, 640, 698, 750
Rules of the Supreme Court    1, 57, 122, 424, 433, 635, 684, 738

Search and Seizure    64, 140, 893
Search Warrants    140, 893
Self-Incrimination    140, 698
Sentences    160, 253, 698, 776, 874, 906
Social Security    788
Special Legislation    543, 931
Speedy Trial    160
Standing    976
States    43, 272, 738
Statutes    1, 43, 57, 64, 133, 173, 194, 281, 332, 353, 373, 395, 402, 424, 433, 454, 

468, 473, 488, 543, 635, 653, 659, 692, 698, 738, 770, 776, 868, 906, 931, 956, 
968, 976

Summary Judgment    416, 433, 570, 585, 602, 635, 684, 810
Supreme Court    173, 616, 738

Tax Sale    956
Taxation    122, 353, 653, 738, 806, 956
Taxes    956
Termination of Employment    373
Time    43, 117, 653, 750
Title    443, 956
Tort-feasors    194, 570
Tort Claims Act    433, 684
Torts    373, 433
Trespass    443
Trial    16, 140, 194, 240, 303, 373, 488, 543, 557, 628, 640, 659, 698, 950

Verdicts    160, 194, 373, 557, 698, 750, 834
Visitation    659, 917
Voting    173

Waiver    140, 194, 362, 468, 488, 698, 776, 810, 874
Warrantless Searches    64, 893
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Weapons    874
Wills    628
Witnesses    332, 488, 698
Words and Phrases    16, 43, 57, 64, 84, 101, 133, 140, 160, 194, 240, 303, 332, 424, 

433, 443, 454, 488, 543, 557, 570, 585, 595, 616, 628, 640, 659, 684, 692, 698, 
738, 750, 776, 810, 834, 917, 956, 976

Workers’ Compensation    770

Zoning    473
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